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REPORT  OF  CASES 

DECIDED  BY 

THE  SUPREME  COURT  OF  TDE  DISTRICT  OF  COLUMBIA, 

AT  JANUAEY  GEIi^ERAL  TERM,  1876. 


FREDERICK  P.  SAWYER  VS.  JOSEPH  WEAVER. 

Equity.— No.  3686. 

I.  A  deed  contained  a  recital  that  there  were  eight  promissory  notes  in  the 

hands  of  another  person,  for  one  thousand  dollars  each,  secured  by  a 
deed  of  tmst  on  the  property  thereby  conveyed,  and  then  there  is  this 
covenant, "  and  the  said  party  of  the  second  part  (the  grantee)  hereby 
assumes  the  payment  of  the  same  as  part  of  the  consideration  of  thia 
deed,  and  will  hold  the  said  Weaver  (the  grantor)  harmless  from  all 
obligation  thereon.''  Held,  That  this  covenant  bound  the  said  grantee 
to  satisfy  said  notes,  together  with  all  interest  that  had  accrue<l  or 
that  might  thereafter  accrue,  although  he  would  thereby  be  liable  to 
pay  more  than  the  amount  of  the  consideration  expressed  in  the  deed. 

II.  No  principle  of  law,  in  courts  of  equity  as  well  as  in  the  courts  of  com- 

mon law,  is  better  settled  than  that  all  negotiations  by  parol  prior  to 
the  execution  of  a  written  contract  are  merged  in  such  contract,  and 
more  especially  in  a  contract  under  seal ;  and  that  a  party  will  be 
estopped  from  proving  such  was  not  the  contract  between  the  parties 
unless  the  party  alleges  that  his  signature  was  procured  by  fraud,  im- 
position, or  other  dishonest  practices. 

STATEMENT  OF  THE  CASE. 

On  the  10th  of  April,  1874,  the  plaintiff  filed  his  bill,  alleg- 
ing that,  about  the  15th  of  July,  1873,  he  agreed  to  purchase 
from  the  defendant  certain  real  property  in  square  four,  (4,). 
in  the  city  of  Washington,  for  the  exact  sum  of  $20,000,  the 
same  property  being  encumbered  by  a  debt  of  $8,000,  and  no 
more ;  that  the  payments  were  to  be  $2,000  in  cash, 
$10,000  on  the  1st  day  of  January,  1874,  and  $8,000  to 
discharge  a  mortgage  on  the  premises  held  by  one  Harvey 
!North  ;  but  after  the  purchase  he  found  the  claim  of  North  to 
be  more  than  $8,000,  by  interest  having  accumulated  thereon 
1  D 
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to  the  aggregate  amount  of  $1,300.  The  prayer  of  the  bill 
was  that  said  sum  of  $1,300  be  deducted  from  the  amount  yet 
remaining  unpaid  on  plaintiff's  note  given  to  the  defendant, 
and  for  an  injunction  to  prevent  the  negotiation  of  such  note, 
and  for  a  decree  for  $1,300  in  case  the  note  has  already  been 
negotiated. 

On  the  2oth  day  of  May,  1874,  the  defendant  filed  his  an- 
swer, in  which  he  admits  that  the  purchase  was  as  plaintiff 
alleges  in  his  bill,  but  he  denies  that  the  purchase-money  was 
limited  to  the  precise  sum  of  $20,000,  or  that  the  property 
was  encumbered  by  any  amount  particularly  limited  to  $8,000, 
and  no  more.  He  denies  that  there  was  any  mistake  whatever 
as  to  complainant's  liability  for  the  interest  on  the  JS'orth 
notes.  He  avers  that  the  agent,  Wilson,  knew  and  was  ex- 
pressly informed,  when  the  deeds  were  prepared,  that  those 
notes  bore  interest.  The  deed  of  trust  executed  by  complain- 
ant to  Phillips,  of  even  date  with  the  deed  of  purchase,  is  made 
part  of  the  answer,  and  contains  the  following  recitals : 

<*And  whereas  there  is  now  an  indebtedness  on  said  property 
of  eight  promissory  notes  of  S.  D.  Gastleman  and  said  Weaver, 
each  for  one  thousand  dollars,  with  interest^  as  vnll  appear  by 
deed  recorded  in  liber  No.  604,  folio  474,  and  part  of  the  con- 
sideration of  this  sale  is  that  the  said  Sawyer  should  assume 
saidindebtednesSf  and  pay  tliesame^  and  to  hold  the  said  Weaver 
harmless  therefrom  ;  and  whereas  the  said  parties  of  the  first 
part  [meaning  complainant  and  wife]  are  desirous  to  secure 
the  full  and  punctual  paynfent  of  said  notes,  and  all  interests, 
cost,  and  expenses  that  may  accrue  thereon,  according  to  the 
true  intent  and  meaning  of  the  same." 

Said  deed  also  provides,  that  in  case  ^'  default  or  failure 
shall  have  been  made  in  the  payment  of  the  said  debts  due 
as  aforesaid  to  the  said  Weaver,  or  to  the  said  Harvey  Norths 
or  any  part  thereof  or  of  any  proper  costs  or  charges  thereon^  or 
which  may  a^cerue  thereon^^^  the  trustee  shall  make  sale  of  the 
premises  upon  certain  terms,  conditions,  &c.,  contained  in 
said  deed ;  and  after  paying  the  expenses  of  the  sale,  and 
other  expenses  in  the  execution  of  the  trust,  shall  <'  pay,  in  the 
first  place,  whatever  of  said  debts,  interests,  costs,  and  ex- 
penses, may  be  due  and  unpaid  at  the  time  of  such  sale  or 
sales ;  secondly,  to  pay  whatever  of  said  debts,  interests^  costs. 


i 


1875.]  Supreme  Court,  D.  C.  3 

Sawyer  vs.  Wea? er. 

and  expenses  may  then  remain  unpaid,  although  the  same 
may  not  then  have  become  dne  and  payable." 

The  deed  of  trust  referred  to  in  the  foregoing  recital  states 
as  follows : 

^*  Whereas  the  said  Joseph  D.  Castleman  and  Joseph  Weaver, 
parties  of  the  first  part,  are  jnstly  indebted  unto  Harvey 
North  in  the  sum  of  ten  thousand  dollars,  ($10,000,)  for  which 
amount  he  holds  the  ten  joint  and  several  promissory  notes 
of  the  said  Oastleman  and  Weaver,  bearing  date  on  the  17th 
day  of  March,  A.  D.  1871,  each  for  the  sum  of  one  thousand 
<lol1ars,  payable,  respectively,  in  one,  two,  three,  four,  five, 
€ix,  seven,  eight,  nine,  and  ten  years  after  date,  to  the  order 
of  said  Castleman  and  Weaver,  with  interest  at  the  rate  of 
jseven  per  cent.  )>er  annum." 

Replication  being  filed  on  the  29th  of  May,  1874,  the  par- 
ties proceeded  to  take  testimony ;  but  it  becomes  unnecessary 
to  consider  the  same,  as  the  decision  of  the  case  rests  upon 
the  construction  of  the  foregoing  instruments,  there  being  no 
charge  of  fraud  in  the  bill  in  regard  to  the  execution  of  the 
conveyance  first  above  mentioned. 

iieorge  W.  Paschal  for  complainant : 

As  to  the  construction  of  the  deed  from  Weaver  to 
Sawyer,  the  chancellor,  following  the  common  sense  of 
•every  average  mind,  without  hearing  Sawyer's  counsel, 
ruled  that  ^^^all  interest^  cost,  acnd  expense  tliat  may  accrue 
thereon^  meant  just  what  they  always  mean,  according  to 
grammar  and  to  the  approved  forms  in  such  a  connection,  in- 
terest in  the  future,  and  not  some  occult,  unknown,  and  uncer- 
tain interest  in  the  past,  which  is  inconsistent  with  the  deed 
and  the  whole  facts.  ^'  Eight  thousand  dollars "  occurs  in 
the  deed  when  reciting  the  whole  consideration.  It  is  that 
and  no  more  in  the  purchaser's  covenant  to  pay  that  $8,000. 
In  these  there  is  no  insertion  of  interest.  Atid  when  it  is 
mentioned  in  the  deed  of  trust,  it  is  mentioned  in  connection 
with  the  purchaser's  two  notes  of  that  date,  which  bore  none 
but  future  interest  at  the  same  rate.  The  interest  is  used  in 
<x>nnection  with  ^^  costs  and  expensesj^  necessarily  things  of 
the  future.    They  are  all  subjects,  which  control  the  verb  (in 


4  Supreme  Court,  D.  C.         [January  T.^ 

Sawyer  ▼».  Weaver. 

the  potential  mood)  ''rna.v  accrue,^  necessarily  a  thing  to  come 
after  the  time  of  writing.  And  this  verb  is  qaalified  by  the 
adverb  ^^  thereon^^  which  relates  as  well  to  the  JS'orth  notes  as 
to  Sawyer's  own  notes.  So  that,  upon  the  very  papers  which 
the  parties  made,  there  can  be  no  doabt  that  Mr.  Justice 
Wylie  arrived  at  a  correct  conclusion  and  rendered  the  proper 
decision. 

The  appellant  insists  that  the  reference  to  the  Gastleman 
and  North  mortgage  was  not  only  notice  to  the  purchaser  of 
the  amount  due  them,  but  that  the  reference  to  it  made  it  a 
part  of  the  contract,  and  it  is  to  be  read  with  the  two  instru- 
ments already  noticed  and  as  part  of  them.  But  this  is  not 
sound.  The  mortgage  was  constructive  notice  to  the  pur- 
chaser, to  be  sure,  but  it  was  inter  alias  a4stos.  A  reference 
to  it  would  have  shown  that  there  were  ten  notes,  not  ei{fht. 
The  purchaser  could  not  know  that  any  of  thepi  or  how  much 
was  paid,  and  the  natural  business  view  would  have  been 
that  the  interest  had  been  paid  semi-annually.  He  did  not 
agree  to  pay  off  the  mortgage,  but  only  eight  thousand  dol- 
lars of  the  debt  and  future  interest  thereon.  The  warranty, 
although  limited,  covenants  against  all  Weaver's  own  incum- 
brances, without  excepting  the  North  mortgage.  The  vendee 
took  his  word  as  to  the  extent  of  the  incumbrance.  As  to 
this  there  was  a  mistake  or  fraud,  whichever  the  vendor 
pleases,  (for  both  are  alike  relievable  in  equity,)  and  the 
object  of  this  suit  was  to  establish  that  there  was  such  mis- 
take or  fraud ;  and  hence  that  the  purchaser  gave  his  notes 
for  too  much. 

If  we  turn  from  the  instruments  to  the  pleadings,  we  shall 
find  that  upon  them  the  chancellor  decided  correctly.  It  was 
%  sworn  bill,  asking  for  a  preliminary  injunction.  The  bill 
states  positively  that  the  trade  was  made  through  George  B. 
Wilson,  the  tenant  of  Weaver,  (for  Weaver  and  Sawyer  had 
never  met,)  The  relation  of  Wilson  to  Weaver  is  admitted, 
although  Weaver  calls  Wilson  Sawyer's  agent.  So  the  alle- 
gation that  the  minds  of  the  parties  met  upon  the  proposition 
of  twenty  thousand  dollars  for  the  property  is  admitted  by 
the  answer  with  no  other  qualification  than  that  enigmatical 
one,  ^Hhe  defendant  emphatically  denies  that  the  purchase- 
money  to  be  paid  for  the  property  was  limited  to  the  precise 
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and  mathematical  sam  of  $20,000."  Any  given  number  is 
precise  and  mathematical.  And  a  sam  being  agreed  upon, 
it  requires  legerdemain  to  increase  or  diminish  it«  Neither 
adjectives  nor  epithets  can  do  it.  And  if  one  or  the  other  be 
done,  the  trick  cannot  bear  mathematical  scrutiny.  So  the 
appellee  admits  the  double  recitation  in  the  deed  of  ^^  twenty 
thousand  dollars"  and  freight  thousand  dollars."  But  here 
he  says  that  they  did  not  mean  ^'  the  precise  and  mathematical 
amounts"  expressed.  An  answer  which  thus  admits,  and 
then  resorts  to  a  meaningless  jargon,  will  be  taken  as  an  un- 
<iualified  admission,  and  the  jargon  will  be  excluded  as  sense- 
less. Again,  the  appellant  admits,  in  effect,  that  Sawyer 
•agreed  to  pay  $8,000  of  the  Korth  debt ;  but  he  denies  that 
it  was  agreed  that  the  interest  thereon  was  to  be  subtracted 
from  the  purchase-money.  It  was  not  charged  that  it  was  so 
•agreed.  There  was  no  bargain  about  the  back  interest,  for 
none  had  ever  been  heard  of  or  thought  of  by  Sawyer  or 
Weaver's  tenant,  Wilson.  They  both  so  positively  swear, 
and  Weaver  does  not  contradict  them. 

In  a  word,  the  bill  charges  that  the  trade  was  for  $20,000 
and  no  more.  The  answer  virtually  admits  the  fact,  but  re- 
sorts to  the  defendant's  construction  of  the  papers  to  show- 
that,  although  no  more  was  intended,  yet  a  tortured  reading 
increases  the  amount. 


jB.  T.  Merriclc  and  Benjamin  Pavenport  for  defendant : 

1.  The  notes  to  Harvey  North  bore  interest  on  their  face, 
and  were  particularly  set  forth  and  described  in  the  deed  of 
trust  given  to  secure  their  payment,  and  which  deed  of  trust 
is  referred  to  for  the  more  certain  description  and  identifica- 
tion of  said  notes  in  the  deed  of  trust  executed  by  complainant 
and  wife  to  Phillips,  to  secure  the  execution  by  complainant 
of  the  terms  of  this  contract  of  sale. 

2.  The  complainant  therefore  bad  axitual  notice  of  the  pur- 
port, nature,  and  obligation  of  said  notes. 

3.  The  complainant  having  notice  of  the  extent  and  nature 
of  the  obligation  of  the  notes  held  by  Harvey  North,  in  his 
deed  of  trust  to  Phillips  sets  forth  that  said  notes  bear  inter- 
est^ and  recites  that  part  of  the  consideration  of  his  purchase 
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is  that  he  should  assume  the  indebtedness  created  by  said  notes, 
and  pay  the  same,  and  hold  the  defendant  harmless  therefrom  ; 
and  thereupon,  to  secure  the  performance  of  said  contract, 
covenants  that  in  case  of  default  in  the  payment  of  said  noteSj 
or  any  part  thereof  the  property  conveyed  may  be  sold,  and 
that  the  proceeds  and  sale  be  applied  to 'g?^^  notes  and  interest^ 

4.  It  follows  that  the  contract  between  these  parties  as  to 
the  notes  in  question  was  in  writing,  under  seal,  and  cannot,^ 
therefore,  be  varied  by  parol  evidence. 

5.  There  can  be  neither  fraud  nor  mistake  in  the  transaction ; 
for  it  is  apparent  from  the  various  deeds  that  complainant 
was  as  fully  advised  in  the  premises  as  the  defendant ;  and 
whatever  may  have  been  said  between  the  parties  in  the  prog- 
ress of  their  negotiations  as  to  the  price  to  be  paid,  and  the 
obligations  to  be  assumed,  in  consideration  of  the  purchase, 
the  writing  shows  the  terms  ultimately  arrived  at  and  agreed 
upon. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

This  cause  comes  before  us  on  appeal  from  the  decree  of 
Justice  Wylie,  holding  the  special  term. 
The  facts  in  the  case  are  substantially  as  ft)llow8 : 
On  the  10th  of  April,  1874,  the  plaintiff  (complainant)  filed 
a  bill  in  equity,  alleging  that,  about  the  15thof  Jul,\>,  1873,  he 
agreed  to  purchase  certain  real  property  from  the  defendant 
insqitare  4  of  the  city  of  Washington,  for  the  exact  sum  of 
$20,000,  the  property  being  encumbered  at  the  time  of  pur- 
chase by  a  debt  of  $8,000,  and  no  more ;  that  the  payments 
were  to  be  $2,000  in  cash,  $10,000  on  the  1st  day  of  Janu- 
ary, 1874,  $8,000  to  discharge  a  mortgage  on  the  prem- 
ises held  by  one  Henry  North ;  but  that  after  the  pur- 
chase he  found  the  claim  of  North  to  be  more  than  $8,000 
by  reason  of  interest  having  accumulated  therein  to  the 
aggregate  amount  of  $1,300;  the  prayer  of  the  bill  is  that 
the  said  sum  of  $1,300  be  deducted  from  the  amount  yet 
remaining  unpaid  on  complainant's  note  given  to  the  defend- 
ant, and  for  an  injunction  preventing  the  negotiation  of 
said  note,  and  for  a  decree  for  $1,300  in  case  the  note  had 
already  been  negotiated. 
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Od  the  25th  of  May,  1874,  the  defendant  filed  his  answer 
admitting  that  the  pnrchase  was  as  alleged  in  complainant's 
bill,  bat  he  denies  that  the  purchase-money  price  was 
limited  to  the  precise  sam  of  $20,000,  or  that  the  property 
was  encumbered  by  any  amount  particularly  limited  to  $8,000, 
and  no  more. 

W.  denies,  however,  that  there  was  any  mistake  whatever 
in  the  premises  as  to  complainant's  liability  on  the  North 
notes  he  owes ;  that  the  agent,  Wilson,  who  negotiated  the 
purchase  of  this  property,  knew,  and  was  expressly  informed, 
when  the  deeds  were  prepared,  that  those  notes  bore  inter* 
est. 

The  bill  in  this  case  seems  to  have  been  drawn  with  some- 
thing like  a  double  aspect.  First,  that  the  papers  as  executed, 
made  between  4;he  parties  at  the  time,  did  not  truly  express 
the  parol  agreement  made  between  the  parties  at  the  time  of 
the  then  execution;  or,  second,  that  the  papers  actually 
executed,  if  properly  construed,  only  required  the  complainant 
to  pay  the  precise  sum  of  $20,000,  the  purchase-price  expressed 
in  the  deed,  as  the  consideration  for  the  conveyance.  It  was 
the  latter  point,  doubtless,  upon  which  the  justice  proceeded 
in  entering  the  decree  which  is  appealed  from  to  this  court. 
That  decree  in  substance  orders  that  the  interest  which  had 
accrued  on  the  North  notes  at  the  time  of  the  purchase  of 
this  property,  or  rather  at  the  time  of  the  execution  of  the 
deed  of  conveyance,  be  deducted  from  the  purchase-price  of 
the  property,  so  that  in  any  event  Sawyer,  the  complainant, 
would  not  be  obliged  to  pay  more  than  $20,000  for  the  prof^- 
erty,  but  upon  whichever  ground  this  decree  was  placed, 
I  think  it  was  erroneous.  In  reference  to  the  first  ground, 
it  will  be  observed  that  there  is  no  averment  in  the  bill 
of  any  trick,  fraud,  or  contrivance  by  reason  of  which 
Sawyer,  complainant,  was  induced  to  execute  under  his  hand 
and  seal  the  papers  introduced  in  evidence  in  this  note,  much 
less  is  there  any  proof  in  support  of  such  averment  had  it 
been  made.  No  principle  of  law,  in  courts  of  equity  as  well 
as  in  courts  of  common  law,  is  better  settled  than  that  all 
negotiations  by  parol,  prior  to  the  execution  of  a  written 
contract,  are  merged  in  such  contract,  and  most  especially  in 
a  contract  under  seal,  and  that  a  party  will  be  estopped  from 
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proving  sucb  was  not  the  contract  between  the  parties,  un- 
less the  party  alleges  that  his  signature  was  procured  by 
fraudy  imposition,  or  other  dishonest  practices.  To  allow  a 
deed  or  other  instrument,  evidenced  in  the  most  solemn  man- 
ner any  written  agreement  can  be,  to  be  set  aside  and  over- 
thrown by  the  loose  recollection  of  a  treacherous  memory  of 
conversations  that  preceded  the  execution  of  it,  would  sub- 
vert a  well-established  principle  of  law,  and  render  such  parol 
testimony  of  equal  force  with  the  most  solemn  written  docu- 
ment. But  if  we  turn  to  the  testimony  in  this  case,  I  think 
it  is  equally  clear  that  the  deed  of  conveyance  was  executed 
in  precise  accordance  with  the  parol  terms  of  negotiation 
which  preceded  it.. 

It  is  true  that  the  witness  makes  an  exparte  afSdavit  to 
be  used  on  motion  for  an  injunction  in  this  case,  which,  if 
considered  in  and  of  itself  alone,  would  tend  to  show  that 
the  terms  of  sale  were  only  $20,000,  and  that  nothing  was  - 
said  upon  the  subject  of  back  interest  on  the  ]^orth  notes. 
This  ex-parte  affidavit,  by  a  stipulation  of  counsel,  was  made 
a  part  of  the  evidence  in  the  case.  But  Wilson  was  called  be- 
fore the  examiner  and  subjected  to  the  test  of  a  cross-exam- 
ination ;  on  that  examination  he  says  that,  after  he,  Wilson, 
had  told  Sawyer  the  property  in  question  was  cheap,  Wilson 
was  told  to  call  on  Weaver  and  ascertain  upon  what  terms 
the  latter  would  sell  the  property.  Wilson  sees  Weaver  in 
pursuance  ol^this  agreement,  and,  as  he  testifies,  Weaver  told 
him  that  there  were  eight  notes,  payable  annually,  bearing 
seven  per  cent,  interest ;  that  if  Mr.  Sawyer  would  give  him 
$12,000  and  take  care  of  the  North  notes  he  could  have  the 
building  J  and  the  $12,000  Jie  could  pay  to  suit  himself;  that  he 
reported  this  conversation  to  Mr,  Sawyer ;  ^^Mr.  Sawyer  then 
told  me  to  let  Mr.  Weaver  have  the  papers  drawn  up,  and 
he  would  pay  him  $2,000  in  cash,  and  the  balance  in  two 
payments  of  $5,000  each,  three  and  six  months,  with  interest, 
at  the  rate  of  the  North  notes.''  This  testimony,  together 
with  the  ex  parte  affidavit  of  Wilson  before  alluded  to,  and 
the  amount  of  the  consideration  named  in  the  deed,  $20,000, 
is  all  the  legal  testimony  on  the  trial  of  the  cause  tending  to 
show  what  was  the  consideration  agreed  to  be  paid  prior  to 
tbe  execution  of  the  deed.    The  consideration  expressed  in  a 


1875.]  SXJPEEME  Court,  D.  0.  9 


Sanryer  ?s.  Weaver. 


deed  is  bat  slight  evidence  of  the  true  consideration.  The 
consideration  of  a  deed  shoald  be  expressed  to  be  snch  as 
will  support  a  deed  of  bargain  and  sale,  and  for  that  purpose 
$5  is  as  good  as  $50,000;  both  are  open  in  courts  of  law,  as 
well  as  in  equity,  to  explanation  or  even  contradiction.  Sam- 
uel Phillips,  the  attorney  and  counsel,  who  was  employed  to 
draw  up  the  deed  of  conveyance  from  Weaver  to  Sawyer, 
testifies  that  Wilson,  acting  on  behalf  of  Sawyer  in  negotiat- 
ing the  purchase  of  this  property,  was,  with  Weaver,  present 
at  his  office  when  the  deed  was  drawn,  and  that  the  subject 
of  interest  on  the  North  notes  was  particularly  mentioned, 
as  it  was  the  express  understanding  between  Wilson  and 
Weaver  that  the  said  Sawyer  was  to  assume  the  payment  of 
the  interest  as  well  as  the  principal,  and  to  hold  the  said 
Weaver  harmless  from  all  obligation  on  said  notes.  How  ex- 
actly, this  testimony  corresponds  with  that  of  Wilson,  and 
with  the  covenant  in  the  deed  executed  by  Sawyer,  it  would 
seem  to  be  needless  to  inquire. 

I  conclude,  therefore,  that  the  learned  justice  did  not  pass 
this  decree  on  the  ground  that  any  such  fraud  or  mistake  Had 
been  practiced  or  made  as  would  justify  a  court  of  equity  in 
setting  aside  an  agreement  under  seal.  On  the  second  ground , 
the  simple  question  is  as  to  the  true  intent  and  meaning  of 
the  papers  executed  by  the  respective  parties. 

The  deed  of  conveyance  of  this  property  executed  by 
Weaver  and  wife  to  the  complainant  Sawyer  contains,  among 
other  things,  this  recital,  '^  itbeing  understood  tlmt  Harvey  North 
holds  eight  promissory  notes  of  said  Castlemanand  TFcat?^,  each 
for  the  sum  of  one  thousand  dollars,  secured  by  a  deed  of  trust 
on  said  property,  recorded  in  liber  640,  folio  474,  and  the  said 
party  of  the  second  part  hereby  assumes  tbe  payment  of  the 
same  as  part  of  the  consideration  of  this  deed,  and  will  bold 
the  said  Weaver  harmless  from  all  obligations  thereon." 

If  the  language  of  this  covenant,  as  interpreted  by  the  ab- 
surd rule  of  the  common  law  long  since  exploded,  that  re- 
quires the  words  of  a  deed  to  be  interpreted  most  strongly 
against  the  grantor,  be  applied  in  this  case,  I  still  think  this 
covenant  bound  Sawyer  to  pay  and  satisfy  the  notes  held  by 
Korth,  together  with  all  interest  that  had  aecrued,  or  might 
thereafter  accrue,  thereon.    How  else  could  h€  save  Weaver 


10  Supreme  Coubt,  D.  C.         [January  T.^ 

Bftwyer  ts  Weaver. 

harmless  from  the  consequences  of  having  signed  these  notes^ 
At  the  time  of  the  execution  of  the  deed  of  conveyance  of  this 
property  to  Sawyer,  the  latter  executes  what  is  usually  termed 
a  deed  of  trust  to  secure  deferred  payments,  which  contains 
the  following  recital  or  covenant.  *^And  whereas  thereis  now 
an  indebtedness  on  such  property  of  eight  promissory  notes 
of  S.  D.  Castleman  and  Weaver,  each  for  one  thousand  dol- 
lars, with  interest,  as  will  appear  by  deed  recorded  in  liber 
No.  64v),  folio  474,  and  j)art  of  the  camideration  of  this  sale  is 
that  tlie  said  Satvyer  shall  assume  such  indebtedness^  and  pay 
thesamej  and  hold  the  said  Weaver  harmless  therefrom.^ 

I  think  it  quite  unnecessary  to  apply  the  same  rule  of  con- 
structiou  before  alluded  to  to  interpret  an  instrument  of  thia 
kind.  On  tlie  other  hand,  the  plain  and  obvious  meaning  of 
the  language  to  an  ordinary  uuderstamliug  is  that  there  waa 
an  incumbrance  on  the  property  conveyed  of  eight  promis- 
sory notes  for  one  thousand  dollars  each,  with  interest,  and 
reference  is  made  to  the  book  and  page  where  this  incumbrance 
is  recorded ;  thus  we  see  that  by  the  deed  of  conveyance  of 
Weaver  to  Sawyer,  and  also  in  the  mortgage  or  deed  of  trust 
given  by  Sawyer  to  Weaver  to  secure  deferred  payments  of 
the  purchase-price  of  the  property,  there  is  a  covenant  on 
the  part  of  Sawyer  to  pay  the  North  notes  and  save  Weaver 
harmless  from  having  signed  the  same.  How,  I  again  repeat, 
could  Sawyer  save  Weaver  harmless  from  the  consequence  of 
signing  the  North  notes,  if  he  did  not  pay  the  interest  which 
had  accrued  as  well  as  to  accrue?  Weaver  was  as  legally 
bound  to  pay  the  back  interest  on  the  North  notes  a^  he  was 
to  pay  the  principal. 

The  decree  in  this  case  should  be  reversed,  the  bill  dis- 
missed, and  the  complainant  pay  the  costs  of  this  suit. 

Mr.  Justice  Wylie  delivered  the  following  dissenting 
opinion : 

On  the  15th  of  July,  1873,  the  complainant  bought  from 
the  defendant  a  lot  of  ground,  for  which  he  agreed  to  pay 
$10,000 ;  $2,000  in  cash,  down,  $1,000  on  the  1st  of  January, 
1874,  and  assume  the  payment  of  a  mortgage-lien  on  tho 
property,  the  principal  of  which  was  $8,000. 
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I  think  there  can  be  no  doubt  that  these  were  the  terms 
agreed  apon  between  the  parties^  previous  to  the  execution 
of  the  deed. 

A  deed  of  trust  was  given  by  the  purchaser  to  secure  the 
deferred  payments,  and  the  mortgage-debt  subject  to  which 
the  property  was  sold. 

At  the  time  of  the  transaction  there  were  arrears  of  over- 
due interest  upon  the  incumbrance  amounting  to  the  sum  of 
$1,300,  not  known  to  the  purchaser,  and  this  is  the  subject  of 
the  present  controversy. 

The  deed  of  trust  contains  the  following  recital,  declaring 
the  intention  and  object  of  the  parties,  and.which  the  defend- 
ant insists  obliges  the  complainant  not  only  top«ay  the  princi- 
pal of  the  incumbrance  with  interest  from  the  date  of  the 
sale,  but  also  all  the  previously-accumulated  and  overdue 
interest : 

**And  whereas  there  is  now  an  indebtedness  on  said  prop- 
erty of  eight  promissory  notes  of  S.  D.  Castleman  and  said 
Weaver,  each  for  $1,000,  with  interest,  as  will  appear  by  deed 
recorded  in  liber  Ko.  604,  folio  474;  and  part  of  the  consid- 
eration of  this  sale  is  that  the  said  Sawyer  should  assume 
said  indebtedness,  and  pay  the  same,  and  hold  the  said 
Weaver  harmless  therefrom  ;  and  whereas  the  said  parties  of 
the  first  part  are  desirous  to  secure  the  full  and  punctual 
I>ayment  of  said  notes,  and  all  interest,  costs,  and  expenses 
that  may  accrue  thereon,  according  to  the  true  intent  and 
meaning  of  the  same." 

It  appears  to  me  that  this  recital,  fairly  construed,  shows 
that  no  interest  upon  the  incumbrance  in  question  was  to  be 
assumed  by  the  purchaser,  except  such  as  should  afterward 
accumulate ;  for  it  declares  the  object  to  be  "the  full  and 
punctual  payment  of  said  notes,  and  all  interest,  costs,  and  ex- 
penses that  may  accnie^  (not  that  have  accrued)  "thereon, 
according  to  the  true  intent^and  meaning  of  the  same.". 

The  recital  also  declares : 

"And  whereas  there  is  now  an  indebtedness  on  said  prop- 
erty of  eight  promissory  notes  of  S.  D.  Castleman,  each  for 
$1,000,  with  interest." 

The  indebtedness  here  mentioned,  it  seems  to  me,  is  to  be 
understood  as  meaning  a  debt  of  $8,000,  bearing  interest,  and 
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the  interest  to  be  assamed  by  the  purchaser,  as  afterward 
more  clearly  defined  in  the  same  sentence,  was  the  inter^t 
which  ^*may  accrue,"  and  therefore  only  future  interest. 

I  submit  that  this  interpretation  is  not  overstrained,  but  is 
that  which  is  most  equitable,  and  certainly  most  consistent 
with  all  the  evidence  we  have  as  to  the  intention  of  the  parties. 

I  think,  also,  that  the  question  has  been,  in  principle,  de- 
termined this  way  by  the  decision  made  by  Lord  Hardwicke^ 
in  Roberts  vs.  Kuffin^  2  Atk.,  112,  cited  with  approbation  in 
Boiler  on  Leg.,  288.  Owen  Eoberts  made  his  will  to  the  fol- 
lowing effect:  I  give  to  my  son,  Thomas  Roberts,  £200, 
secured  by  a  mortgage  on  the  estate  of  Mr.  Marriot,  and  all 
the  messuages,  lands,  and  tenements,  for  securing  the  same. 

The  question  in  the  case  was  whether  the  legatee  took 
merely  the  £200,  or  that  sum  with  interest.  The  Lord  Chan- 
cellor said : 

"This  entitles  the  devisee  to  the  principal  only  of  the  mort- 
gage, and  not  to  the  interest  from  the  time  of  the  execution 
of  the  will,  nor  from  the  death  of  the  testator,  or  any  other 
time  whatever.  K  a  man  gives  £200,  due  upon  a  bond  by 
his  will,  this  does  not  carry  interest  incurred  in  the  life-time 
of  the  testator." 

In  the  present  instance,  the  deed  of  trust  was  given  to 
secure,  an  "indebtedness"  of  "eight  promissory  notes  of 
$1,000  e£^ch,"  "with  interest;"  in  other  words,  a  debt  of 
$8,000  with  interest,  and  that  interest  such  only  as  "  may  ac- 
crue." I  cannot  see  how  such  language  can  be  made  to  cover 
arrears  of  interest  as  to  which  the  purchaser  was  undoubtedly 
ignorant  at  the  time  of  executing  the  deed  of  trust. 

But  the  counsel  of  defendant  also  argued,  in  support  of  his 
position,  from  the  following  other  terms  of  the  deed  of  trust: 
^^In  case  of  default  or  failure  in  payment  of  said  debts  due  as 
aforesaid  to  the  said  Weaver  or  the  said  Harvey  North,  or 
any  part  thereof,  or  of  any  proper  costs  or  charges  thereon, 
or  which  may  accrue  thereon,  the  trustee  should  make  sale 
of  the  property  on  the  terms  prescribed  by  the  deed ;  and, 
after  paying  the  expenses  of  the  sale  and  trust,  shall  pay, 
in  the  first  place,  whatever  of  said  debts,  interest,  costs,  and 
expenses  may  be  due  and  unpaid  at  the  time  of  such  sale; 
secondly,  to  pay  whatever  of  said  debts,  interest,  costs,  and 
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expenses  may  then  remain  unpaid,  althoagh  the  same  may 
not  then  have  become  due  and  payable." 

TTndoubtedly,  all  the  unpaid  interest  upon  the  debt  was 
to  be  paid  from  the  proceeds  of  the  sale ;  but  these  provis- 
ions of  the  deed  shed  no  light  whatever  upon  the  question 
under  consideration. 

If  it  be  settled  that  the  object  of  this  deed  of  trnst  was 
not  such  as  to  secure  the  payment  of  the  overdae  and  unpaid 
interest  in  question,  then  in  case  of  a  sale,  under  its  provis- 
ions, it  must  be  conceded  that  no  part  of  the  proceeds  could 
be  pro})erly  so  applied.  For,  as  was  said  by  Lord  Hardwicke 
in  the  case  already  referred  to,  ^^  when  there  is  a  devise,  in 
express  words,  the  construction  in  this  court  is,  that  subse- 
quent general  words  shall  not  extend  it  further  than  the 
natural  meaning  of  the  preceding  ones  will  do." 

It  seems  to  me,  therefore,  that  on  the  very  face  of  this  deed 
the  claimant  is  entitled  to  the  relief  he  asks.  Dehors  the 
deed,  I  think  the  evidence  in  the  cause  is  still  more  convinc- 
ing, but  I  do  not  care,  in  a  dissenting  opinion  such  as  this, 
to  go  over  that  ground,  as  the  opinion  of  the  court  deter- 
mines that  the  parties  are  bound  in  this  case  by  their  solemn 
deed,  and  I  am  willing  to  take  position  upon  the  ground  it 
has  selected. 

It  is  to  be  borne  in  mind,  however,  that  the  present  issue 
is  between  Sawyer  and  Weaver  only  as  to  the  construction 
of  their  contract  as  between  themselves. 

The  question  would  be  widely  different,  as  between  Saw- 
yer and  the  party  entitled  to  the  first  incumbrance,  if  a  sale 
were  to  be  made  under  it.  No  contract  entered  into  between 
Sawyer  and  Weaver  could  impair  that  security  to  the  fall 
extent  of  all  the  debt  and  interest  from  the  beginning. 
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SAMUEL  A.  PEUGH  TS.  HENRY  S.  DAVIS. 

In  Equity.— No.  1713. 

I.  Parol  testimony  is  admissible  for  the  purpose  of  showing  that  a  deed 
of  real  estate,  although  absolute  on  its  faoe,  was  reallj  intended  as  a 
security  for  money  loaned. 

n.  But  the  testimony  of  three  witnesses^  aside  from  the  complainant,  as 
to  admissions  made  by  the  purchaser  that  the  vendor  is  still  indebted 
to  him  for  the  money  two  of  them  being  contradicted,  will  not  pre- 
vail against  the  absolute  sale  expressed  on  the  face  of  the  deed,  where 
the  allegations  of  the  bill,  that  it  was  intended  as  a  security,  are  pos- 
itively denied  by  the  answer,  and  where  also  the  attorney  who  pre- 
pared the  deed  under  the  direction  of  both  parties,  as  well  as  the 
defendant,  both  testify  that  the  transaction  was  an  absolute  purchase, 
and  also  where  there  is  a  receipt  signed  by  the  vendor,  expressing  the 
consideration  to  be  for  the  purchase  of  the  land. 

III.  Where  it  is  difficult  to  say  from  the  testimony  in  the  case  that  the 
mortgagee  has  not  paid  for  the  property  all  it  was  worth  at  the  time 
of  the  purchase  of  the  equity  of  redemption  ;  and  where  the  bill  con- 
tains no  allegations  that  the  sale  was  procured  by  fraud  or  undue  in- 
fluence, a  court  of  equity  will  not  disturb  the  validity  of  the  deed. 

STATEMENT  OF  THE  CASE. 

This  is  a  bill  in  chancery  to  redeem  certain  lauds  which  the 
complainant  had  conveyed  to  the  defendant  by  a  deed  abso- 
lute on  its  face,  but  which  he  alleges  was  only  a  security  for 
money  lent  him  by  the  said  defendant. 

The  bill  sets  forth,  in  substance,  that  in  the  month  of  March, 
1857,  the  complainant  borrowed  of  the  defendant  $2,000  for 
sixty  days,  and  executed  to  him  a  deed  to  squares  numbered 
910  and  911,  in  this  city,  with  the  express  understanding  that, 
if  the  loan  was  repaid  at  the  expiration  of  sixty  days,  the 
deed  should  be  returned  to  the  plaintiff,  and  should  not  mean- 
while be  recorded ;  that  the  amount  of  the  loan  and  interest 
was  paid  within  the  sixty  days,  and  the  deed  surrendered  by 
the  defendant 

The  bill  then  proceeds  to  state  that  afterwards,  in  the  month 
of  July,  in  the  same  year,  (1857,)  the  complainant  borrowed 
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from  the  said  Davis  the  sum  of  $1,600  for  sixty  days,  and 
delivered  to  him  the  same  deed  as  security  for  the  repayment 
of  said  loan,  and  that  it  should  not  meanwhile  be  recorded, 
and  shonld  be  void  on  repayment  of  the  debt;  that  at  the 
«nd  of  sixty  days  complainant  obtained  an  extension  of  sixty 
days  longer  time,  and  borrowed  $500  more,  and  executed  a 
farther  instrument  of  similar  tenor  and  effect  to  the  deed  he 
liad  already  delivered. 

And  complainant  .alleges  that  both  .the  original  deed  and 
the  second  instrument  just  mentioned  were  both  intended  as 
a  mere  security  for  the  payment  of  the  two  sums  last  bor 
rowed,  and  were  to  have  no  other  effect  or  operation. 

It  is  also  alleged  that  on  all  these  loans  a  higher  rate  of 
interest  was  required  than  the  legal  rate,  and  that  the  pres- 
ent value  of  the  property  so  conveyed  is  $30,000. 

The  complaint  concludes  by  praying  for  a  surrender  of  the 
conveyance  and  of  the  bond,  and  offers  to  pa}''  the  sum  of 
$2,000,  with  legal  interest  thereon  from  the  time  it  was  bor- 
rowed. 
I  The  defendant,  in  his  answer,  asserts  that  the  second  loan 

of  $1,600  was  made  with  the  understanding  that  if  it  was 
not  paid  at  the  end  of  sixty  days  the  defendant  might  then 
have  the  deed  recorded  and  the  land  was  to  be  his.  That  at 
the  maturity  of  such  indebtedness  the  complainant  refused  to 
t  pay  the  same,  although  defendant  repeatedly  offered  to  accept 

the  principal  of  such  debt  in  full  discharge  thereof,  and  to 
reconvey  the  property  mentioned  in  the  deed  ;  and  on  the  7th 
day  of  September,  1857,  two  months  after  the  debt  matured, 
defendant  recorded  said  deed  according  to  the  previous  agree- 
ment. 

The  answer  further  states  that  complainant  afterwards 
offered  to  sell  the  defendant  his  interest  in  the  property,  if 
the  defendant  would  pay  him  the  further  sum  of  $600, 
making  in  all  $2,000.  That  the  defendant  for  some  time 
refused  to  pay  him  any  further  sum,  stating  that  he  objected 
to  said  purchase,  for  the  reason  that  there  were  outstanding 
tax-titles  against  the  property,  upon  which  ejectment  suits 
had  been  commenced  and  were  then  pending.  That  the  com- 
plainant thereupon  offered  and  agreed,  in  consideration  of 
the  sum  of  $600,  to  release  to  defendant  his  equity  of  redemp- 
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tion  iD  said  squares,  aud  to  iudemnify  and  save  harmless  the 
defendant  against  said  suits,  and  generally  to  warrant  and 
defend  the  title  to  the  lands.    That  defendant  accepted  this 
proposition ;  and  that  an  instrument  to  that  effect  was  pre- 
pared by  Wm.  n.  Ward,  and  signed  and  delivered  to  defend- 
ant, who  then  paid  to  complainant  the  agreed  sum  of  $500, 
taking  a  receipt  for  $2,000  in  full  for  the  said  purchase,  which 
is  alleged  to  be  the  cash-value  of  said  property  in  the  years 
1857  and  1858 ;  and  that  defendant,  by  virtue  of  such  instru- 
ment, became  the  exclusive  and  absolute  owner  of  said  squares 
of  ground.    That  since  that  time  he  has  held  possession  of 
the  same,  and  has  paid  from  time  to  time  the  taxes  levied 
thereon,  including  a  large  special  tax  for  grading  and  paving, 
and  has  discharged  the  duties  of  ownership  with  the  knowl- 
edge and  acquiescence  of  the  complainant,  who  has  never 
pretended,  till  the  filing  of  his  bill  in  this  case,  that  he  had 
any  interest  whatever  in  said  squares  of  ground  or  either  of 
them ;  and  that  the  present  value  of  said  lands  is  not  over 
$10,000. 

The  deed  and  instrument,  in  the  form  of  a  covenant,  dated 
February  9, 1858,  are  made  exhibits  to  the  answer,  together 
with  the  receipt  above  mentioned.  The  bond  and  receipt  are 
as  follows : 

"Whereas  the  undesigned,  Samuel  A.  Peugh,  of  the  city 
of  Washington,  in  the  District  of  Columbia,  having  heretofore 
sold  and  conveyed  to  Henry  S.  Davis,  of  the  said  city,  two 
certain  squares  of  ground  in  said  city,  the  same  being  num- 
bered nine  hundred  and  ten  (910)  and  nin%  hundred  and 
eleven  (911)  in  the  said  city — the  said  sale  and  conveyance 
having  been  by  the  said  Peugh  made  with  the  full  assurance 
and  promise  of  a  good  and  indefeasible  title  in  fee-simple, 
though  the  said  conveyance  contains  only  a  special  warranty — 
the  said  conveyance  to  said  Davis  bearing  date  on  the  fourth 
day  of  March,  A.  D.  1857,  and  being  recorded  on  the  seventh 
day  of  September,  A.  D.  1857. 

"And  whereas  the  title  to  the  said  squares,  so  conveyed 
as  aforesaid  to  said  Davis,  having  been  now  questioned  and 
disputed,  the  said  Peugh  doth  now,  for  himself,  his  heirs, 
executors,  and  administrators,  promise,  covenant,  and  agree, 
to  and  with  the  said  Henry  S.  Davis,  his  heirs  and  assigns, 
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in  the  manner  following :  That  is,  that  he,  the  said  Samnel 
A.  Peugh  and  his  heirs,  shall  and  will  warrant  and  forever 
defend  the  said  squares  of  ground  and  appurtenances,  as 
<M)nveyed  as  aforesaid,  unto  the  said  Henry  S.  Davis,  his 
heirs  and  assigns,  from  and  against  the  claim  or  claims  of 
all  persons  whomsoever. 

^'And,  further,  that  he,  said  Peugh,  and  his  heirs,  executors, 
and  administrators,  shall  and  will  pay  and  refund  to  said 
Davis,  his  heirs  or  assigns,  all  and  singular  the  loss,  cost, 
damage,  and  expenses,  including  the  consideration  in  said 
deed  or  conveyance  which,  or  to  which,  the  said  Davis,  his 
heirs  or  assigns,  shall  lose,  incur,  pay,  or  be  subject  to  by 
reason  of  any  claim  or  litigation  against  or  on  account  of 
«aid  squares  of  ground,  or  either  of  them. 

^'And  for  the  foil  and  faithful  observance  and  performance 
of  all  the  covenants  and  agreements  aforesaid,  and  for  the 
payment  of  all  the  sum  or  sums  of  money  as  therein  pro- 
vided, in  the  manner  prescribed  as  aforesaid,  the  said 
Samuel  A.  Peugh  doth  hereby  bind  himself,  his  heirs,  execu- 
tors, and  administrators,  and  each  and  every  of  them,  firmly 
by  these  presents. 

**  In  testimony  whereof  the  said  Samuel  A.  Peugh  doth 
hereunto  set  his  hand  and  seal  on  this  ninth  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
Mty-elght. 

"  [L.  s.]  S.  A.  PEUGH. 

^*  Signed,  sealed,  and  delivered  in  the  presence  of — 
"  Francis  Mohun. 
*«Wm.  H.  Ward. 

"  Washington,  D.  C,  February  9, 1858, 

<^Rec'd  of  Henry  S.  D^^vis  two  thousand  dollars,  the 
isame  being  in  full  for  the  purchase  of  squares  Nos.  910  and 
911,  in  the  city  of  Washington. 

"  $2,000.  S.  A.  PEUGH." 

There  was  a  great  deal  of  testimony  taken  on  both  sides 

in  regard  to  the  value  of  the  lands  in  controversy  during 

the  years  1857  and  1858 ;  the  complainant  contending  that 

Davis  paid  an  inadequate  price  for  the  same,  which  was  fatal 
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to  his  title  in  his  relation  of  mortgagee.  The  only  portion  of 
the  testimony  on  the  value  of  the  land  is  sufficiently  referred 
to  in  the  opinion  of  the  court.  It  is  also  in  evidence  that 
Davis  denied  Peugh's  right  to  the  land  after  he  recorded  the 
deed ;  that  alter  that  he  considered  the  land  as  absolutely 
his  own,  and  so  informed  Peugh,  and  told  Pengh,  when  he- 
demanded  the  $500,  that  his  conduct  was  dishonest,  and 
that  his  attempt  to  extort  9500  from  him  was  unjust,  and 
not  consistent  with  fair  dealing. 

The  deposition  of  the  complainant  tends  to  sustain  his  bilU 
and  that  of  Davis  to  sustain  his  answer.  George  Simms  and 
Margaret  Simms,  who  were  examined  in  behalf  of  the  com- 
plainant, state  that  in  1865  they  rented  the  premises  from 
Davis,  and  heard  him  say  that  Peugh  owed  him  $2,000 ;  and 
Richard  Hill  testified,  on  the  same  side,  that  in  the  fall  of 
1862,  at  the  corner  of  Fourteenth  street  and  Pennsylvania 
avenue,  he  heard  Davis  hail  Peugh  about  a  $2,000  loan,  and 
that  Davis  on  that  occasion  .told  Peugh  he  had  promised 
two  and  a  half  per  cent,  interest  per  month  thereon,  and  said 
if  Peugh  would  pay  that  interest  he  would  give  Peugh  a. 
deed  in  fee. 

On  the  part  of  the  defendant,  William  H.  Ward  testified 
that  the  bond  al>ove  set  forth  was  in  his  own  handwriting^ 
signed  by  S.  A.  Pengh,  and  witnessed  by  Mohun  and  him- 
self; the  receipt  annexed  is  also  in  his  handwriting,  and 
signed  by  S.  A.  Peugh ;  he  recollects  date  from  that  on  the 
paper ;  Peugh  and  Davis  came  into  his  office  together,  and 
stated  that  Peugh  had  previously  made  conveyance  of 
squares  910  and  911  to  Davis ;  that  that  conveyance  was  in 
eflfect  a  mortgage,  and  the  matter  was  then  to  be  settled  by 
a  further  advance,  and  sale  to  be  finally  completed;  he 
wrote  above  paper  while  Peugh  and  Davis  were  in  his  office^ 
and  it  was  then  and  there  signed,  he  believes ;  he  drew  the 
deed  and  paper  by  direction  of  both  parties,  and  from  read- 
ing the  paper  he  concludes  it  was  also  done  to  indemnify 
Davis  against  Wiltberger's  suit  then  pending,  as  well  as  pur- 
chase-money for  the  property;  he  thinks  a  copy  of  first 
conveyance  was  shown  him  at  the  time,  and  that  Mohna 
was  in  his  office  when  he  drew  the  deed  and  receipt.  By 
his  saying  "there  would  be  a  further  advance,  and  tha 


1875.]  Supreme  Coubt,  D.  C.  19 

Peifta  TB.  DftvlB. 

Riile  was  finally  to  be  completed,"  he  meaut  tbat  he  under* 
stood  Davis  was  to  pay  an  additional  som  of  money  to  com- 
plete purchase  of  property  named  in  the  agreement ;  doesn't 
recollect  that  Davis  said  to  Pengh  tbat  their  relation  of  mort- 
gagor and  mortgagee  was  still  to  continue ;  in  his  recoUec- 
tioUf  the  transaction  was  a  final  sale  of  the  property ;  be 
has  no  recollection  of  any  interview  of  his  with  Peugh, 
wherein  Peugh  asked  him  whether  he  (Peugh)  ^^  would  be 
safe  in  executing  said  paper  under  all  circumstances,  and 
whether  Davis  could  or  would  in  any  way  take  advantage  of 
it  to  the  injury  of  plaintiff; "  he  has  no  recollection  of  having 
seen  Peugh  in  relation  to  the  deed  and  receipt,  except  when 
the  paper  was  prepared  ;  doesn't  recollect  any  consultation 
with  defendant  in  relation  to  papers  before  the  parties  met 
at  his  office. 

Joseph  H.  Hilton  testified  that  he  was  present  at  the  time 
the  two  Simms  swear  about,  and  that  he  didn't  hear  any 
loan  of  $2,000  from  Davis  to  Peugh  spoken  of;  that  the  room 
was  small,  and  he  could  hear  all  tbat  was  said. 

It  appears  tbat  the  defendant  took  entire  possession  of 
the  property  in  1865,  and  has  retained  it  and  controlled  it 
ever  since. 

The  case  was  heard  in  September,  1874,  by  Mr.  Justice 
Humphreys,  and  a  decree  passed  dismissing  the  bill.  There- 
upon the  complainant  prosecuted  this  appeal. 

Richard  T.  Merrick  and  Edwin  L.  BtanUm^  for  complainant 
cited — 

HinkleyvB.  Whceltcright^  29  Maryland  B.,  341;  ViUa  vs. 
Eodriguez^  12  Wall.,  323 ;  JTorrw  vs.  IfixoUj  1  How.,  118 ;  Bus- 
seU  vs.  Southardj  12, 139. 

John  E.  Norris  and   FT.  2>.  DavidgCj  for  defendant,  cited — 
2  Wall.,  94 ;  15  How.,  56 ;  17  Pick.,  214. 

Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  determined  is  whether  the  two  in- 
struments in  writing,  executed  and  delivered  by  the  complain- 
ant to  the  defendant,  ox>erate  as  a  security  for  the  payment 


20  Supreme  Court,  D.  C.         [January  T., 


Peugb  ¥8.  Da?l8. 


of  the  $2,000,  or  as  an  absolute  couveyance  of  the  property. 
The  complainant  offers  parol  testimony  for  the  parpose 
of   showing  that  the  deeds,  although    absolute  on  their 
face,   were    really    intended    as   a    security    for    money 
loaned.    The  rule  admitting  such  evidence  for  this  purpose 
is  now  well  settled,  and  was  not  questioned  on  the  hearing 
of  this  case.    The  evidence  upon  the  subject  consists  of  the 
pleadings,  the  deeds,  and  the  testimony  of  one  or  two  wit- 
nesses.   The  instruments  are  absolution  their  face,  and  are 
both  in  the  record,  and  are  in  support  of  the  case  set  up  by 
the  defendant.    The  allegations  in  the  bill,  that  they  were 
intended  only  as  a  mortgage,  are  positively  denied  in  the 
answer.    The  only  witnesses,  except  the  complainant  himself, 
who  testify  to  anything  from  which  the  court  can  infer,  at 
the  time  of  the  second  instrument,  the  transaction  was  a. 
loan,  are  George  Simms  and  Margaret,  his  wife,  who  both 
state  that  Davis  said  that  Peugh  owed  him  $2,000,  loaned  on 
the  squares.    They  are,  however,  contradicted  by  Joseph  H. 
Hilton,  who  was  present  at  the  same  interview,  and  who 
testifies  that  no  such  statement  was  made.    Bichard  A.  Hill 
says  he  knew  the  parties,  and  that  in  the  fall  of  1862,  at  the 
comer  of  Fourteenth  street  and  Pennsylvania  avenue,  he 
heard  Davis  hail  Peugh  about  a  $2,000  loan,  and  that  he  said 
to  Peugh  he  had  promised  two  and  a  half  per  cent,  interest 
per  month  thereon,  and  that  if  Peugh  would  pay  that  interest 
he  would  give  Peugh  a  deed  in  fee.    There  is  no  other  fact  or 
circumstance  in  the  case  going  to  show  that  the  last  instru- 
ment was  effected  upon  any  arrangement  that  it  could  be  a 
mortgage.  » 

William  H.  Ward,  who  was  a  witness  for  defendant,  states 
that  the  instrument  is  in  his  handwriting,  and  that  the 
parties  came  to  his  office,  and  that  he  drew  said  paper  at 
their  joint  direction,  and  that  the  transaction  was  a  final  sale 
of  the  property ;  and  he  directly  contradicts  every  allegation 
in  the  bill  material  to  the  plaintiff's  case,  and  supports  the 
defendant's  answer  on  that  subject.  Mr.  Ward  is  a  convey- 
ancer and  a  member  of  the  bar,  and  with  opportunities  of 
knowledge,  by  information  from  both  parties,  as  to  the  nature 
of  the  transaction  at  the  time  it  occurred  He  prepared  the 
instrument  under  their  immediatedirection,  and  embodied  in 
it  their  agreement.    He  states  that  he  informed  them  that,  as 
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a  deed  had  already  been  made  of  the  property,  this  woald  be 
the  best  way  to  convert  what  had  previously  been  a  mort- 
gage into  an  absolute  purchase.  And  he  is  corroborated  by 
the  receipt  which  Peugb  then  gave  the  defi^ndant,  expressed 
to  be  for  the  purchase  of  the  squares. 

We  think  that  against  a  case  like  this  a  statement  which 
might  bear  a  different  construction,  made  in  a  conversation  at 
a  corner  of  a  street  and,  perhaps,  not  well  remembered,  can- 
sot  prevail,  and  we  are  quite  clearly  of  the  opinion  that  it 
was  the  understanding  of  the  parties  that  the  deed  of  Febru- 
ary 9, 1858,  should  operate  as  an  absolute  sale,  and  that  com- 
plainant's equity  of  redemption  should  thereby  be  extin- 
guished. 

The  complainant  seeks  also  to  invoke  to  his  aid  the  prin- 
ciple by  which  courts  of  equity  will  regard  any  agreement 
between  mortgagor  and  mortgagee  for  the  absolute  sale  of 
the  land.  In  Villa  vs.  Rodriguez^  12  Wall.,  323,  the  Supreme 
Court  enforced  this  principle  in  the  following  language  : 

*'The  law  upon  the  subject  of  the  right  to  redeem,  where  the 
mortgagor  has  conveyed  to  the  mortgagee  the  equity  of  re- 
demption, is  well  settled.  It  is  characterized  by  a  jealous  and 
salutary  policy.  Principles  almost  as  stern  are  applied  as  those 
which  govern  where  a  sale  by  a  cestui  qui  trust  to  his  trustee  is 
drawn  in  question.  To  give  validity  to  such  a  sale  by  a  mort- 
gagor, it  must  be  shown  that  the  conduct  of  the  mortgagee 
was,  in  all  things,  fair  and  frank,  and  that  he  paid  for  the 
property  what  it  was  worth.  He  must  hold  out  no  delusive 
hopes;  he  must  exercise  no  undue  influence;  he  must  take 
no  advantage  of  the  fears  or  poverty  of  the  other  party.  Any 
indirection  or  obliquity  of  conduct  is  fatal  to  his  title.  Every 
doubt  will  be  resolved  against  him.  When  confidential  re- 
lations and  the  means  of  oppression  exist,  the  scrutiny  is 
severer  than  in  cases  of  a  different  character.  The  form  of 
the  instruments  employed  is  immaterial.  That  the  mortgagor 
knowingly  surrendered  and  never  intended  to  reclaim  is  of 
no  consequence.  If  there  is  vice  in  the  transaction,  the  law, 
while  it  will  secure  to  the  mortgagee  his  debt,  with  interest, 
will  compel  him  to  give  back  that  which  he  has  taken  with 
unclean  hands.  Public  policy,  sound  morals,  and  the  pro- 
tection due  to  those  whose  property  is  involved  require  that 
such  be  the  law." 
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These  observations  were  made  in  a  case  where  the  deed 
was  made  by  nieces  and  nephews  of  the  mortgagee,  who  was 
their  uncle,  and  by  their  mother,  who  was  his  sister,  and  a 
widow.  There  bud  also  been  agreements  which  the  mort- 
gagee had  omitted  in  the  deed,  and  which  he  falsely  affirmed 
were  in  the  deed.  The  deed  was  in  a  language  which  the 
widow  could  not  read,  and  it  was  translated  to  her  by  the 
person  who  took  the  acknowledgment,  and  who  testified  that 
Bodrignez,  the  mortgagee,  informed  him  at  the  time  that  he 
only  wanted  to  secure  his  advances,  and  that  he  would  re- 
turn the  surplus  money  to  the  widow  and  her  children.  In- 
deed, the  evidence  was  overwhelming  to  show  that  the  deed 
was  to  be  regarded  as  a  security  for  the  indebtedness,  and 
the  strong  expressions  of  the  court  were  amply  justified  by  the 
oppressive  and  unconscionable  conduct  of  the  creditor.  In 
the  present  case  there  is  no  allegation  in  the  bill  that  the  in- 
strument was  procured  by  fraud  or  undue  influence,  and  no 
constraint  is  alleged  to  have  been  used  by  the  defendant. 
The  needy  circumstances  of  complainant  are  shown,  but  that 
is  an  incident  to  the  condition  of  almost  all  men  who  have  to 
borrow  money.  There  is  no  ground,  therefore,  shown  in  the 
bill  which  would  authorize  the  court  to  scrutinize  the  trans- 
action as  in  a  case  where  fraud  is  charged,  or  relief  asked 
from  an  unconscientious  advantage  obtained  by  the  defend- 
ant, for  which  the  purchase  should  be  set  aside.  There  is  no 
suggestion  even  in  the  bill  that  the  defendant  did  not  pay 
the  value  of  the  property ;  it  only  alleges  that  it  is  now  worth 
about  $30,000.  But  the  bill  was  filed  after  the  lapse  of  eleven 
years  from  the  time  of  the  transaction,  and  we  all  know  that 
the  value  of  real  estate  has  realized  a  very  great  appreciation 
from  the  wonderful  growth  of  the  city. 

In  the  case  of  Russell  vs.  Southard^  12  How.,  155,  Mr.  Jus- 
tice Curtis,  who  delivered  the  opinion  of  the  court,  has  col- 
lected the  authorities  regarding  the  law  where  a  mortgagee 
in  possession  takes  a  release  of  the  equity  of  redemption,  and 
he  concludes  by  observing:  "But  we  are  unwilling  to  lay 
down  a  rule  which  would  be  likely  to  prevent  any  prudent 
mortgagee  in  possession,  however  fair  his  intention  may  be, 
from  purchasing  the  property,  by  making  the  validity  of  the 
purchase  depend  on  his  ability  afterwards  to  show  that  he 
paid  for  the  property  all  that  any  one  would  have  been  will- 
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iug  to  give.    We  do  not  deem  it  fit,  for  the  benefit  of  mort- 
gagors, that  sach  a  rule  should  exist." 

Mach  of  the  testimony  in  the  depositions  has  reference  to 
the  value  of  the  property  in  question  dnring  the  years  1857 
and  1858,  and  if  it  were  necessary  to  examine  it  for  the  par- 
pose  of  determining  the  adequacy  of  price  for  the  purchase 
made  by  the  defendant,  it  would  be  difficult  to  say  that  Davis 
^id  not  pay  a  sufficient  consideration  for  the  surrender  of  the 
equity. 

The  land  was  purchased  in  1845  by  the  complainant  for 
two  cents  per  square  foot.  In  1858,  when  Davis  procured  the 
fall  title,  the  complainant's  witnesses  testify  real  estate  had 
risen  in  value,  and  the  defendant's  witnesses  are  equally  posi- 
tive that  it  had  declined  by  reason  of  the  monetary  crisis  of 
that  i)eriod,  which  prostrated  the  values  and  business  of  the 
^hole  country.  Sales  were  few  and  always  on  credit,  and 
these  squares  were  unimproved,  and  probably  had  only  a 
speculative  value  at  that  time ;  so  that,  if  we  were  called 
upon  to  consider  the  testimony  on  this  point,  we  cannot  say 
that  the  validity  of  the  purchase  can  be  effected  by  anything 
connected  with  the  consideration. 

Suits  in  ejectment  upon  tax-titles  were  pending  which,  if 
successful,  would  not  only  have  cut  off  the  equity  of  redemp- 
tion, but  destroyed  the  lien  of  the  defendant.  Other  taxes 
were  unpaid ;  ^l  this  was  known  by  the  parties,  and  the  con- 
tract was  made  with  reference  to  these  encumbrances.  The 
•condition  and  value  of  the  property  was  undoubtedly  affected 
in  the  mind  of  the  defendant  by  these  circumstances ;  and  it 
would  indeed  be  hard,  if  not  impossible,  to  say  at  this  dis- 
tance of  time,  in  view  of  all  the  circumstances,  that  the  amount 
paid  was  not  an  adequate  consideration.  We  apprehend  it 
would  be  a  dangerous  precedent  to  hold  otherwise  at  this  late 
day. 

The  intemperate  expressions  of  defendant  toward  Peugh, 
preceding  the  execution  of  the  bond,  certainly  exhibit  acer- 
bity of  temper,  but  they  do  not  seem  to  have  influenced  the 
conduct  of  the  parties  in  the  slightest  decree. 

A  majority  of  the  court  are  of  opinion  that  the  decree 
t>elow  ought  to  be  affirmed. 

Oartter,  Oh.  J.,  and  Mr.  Justice  Wylie  dissenting. 
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THE  UNITED  STATES  EX  KEL.  HORACE  H.  BIGE- 
LOW,  vs.  JOHN  M.  THAOHER,  COMMISSIONER  OP 
PATENTS. 

I.  An  application  for  a  patent  was  pnt  in  interference  with  a  party  to* 

whom  a  patent  had  been  previously  issaed.  On  tbe  testimony  in  the 
interference  case  it  was  contended  that  the  applicant  had  abandoned 
his  invention  to  the  public  use,  and  the  Commissioner  referred  the 
question  of  such  abandonment  back  to  the  primary  examiner ;  and  it 
was  held  that  mandamus  would  not  lie  to  compel  the  Commissioner 
to  allow  the  patentee  to  take  an  appeal  from  the  decision  of  such 
primary  examiner  to  the  board  of  examiners-in-chief. 

II.  A  writ  of  mandamus  will  not  be  allowed  against  the  Commissioner  of 

Patents,  where  the  law  submits  the  subject  to  bis  opinion. — Caritery 
Ch.  J. 

III.  Where  an  interference  is  declared  in  the  Patent-Office,  the  examina* 
tion  is  to  be  confined  to  "priority  of  invention.*' — Wylie  and  MacAr- 
thurf  JJ, 

lY.  It  is  not  the  intention  of  the  patent  law  that,  on  a  question  of  inter- 
ference, the  examiner  in  charge  of  interferences  should  consider  a 
question  of  abandonment. —  Wylie  and  MacArthur,  JJ, 

y.  The  Commissioner  of  Patents  may  suspend,  temporarily,  proceediuga 
in  interference,  when  the  evidence  used  therein  tends  to  show  that 
the  first  inventor,  who  is  also  the  applicant,  had  abandoned  his  in- 
vention before  applying  for  a  patent,  and  to  refer  the  application 
back  to  the  primary  examiner  to  ascertain  the  fact  of  such  abandon- 
ment.— Mao  Arthur  y  J, 

Olin,  J.,  dissenting. 

STATEMENT  OF    THE  CASE. 

This  is  an  application  for  a  mandamus,  to  be  directed  to  the 
Commissioner  of  Patents,  requiriug  him  to  allow  the  relator 
an  appeal  from  a  decision  made  by  one  of  the  primary  examin- 
ers in  the  Patent  Office  5  and  arises  upon  the  following  state- 
ment of  facts : 

A  patent  was  granted  to  Bigelow,  the  relator,  on  the  5th  of 
July,  1870,  for  an  improved  machine  to  make  heels  for  boots 
and  shoes.    On  the  8th  day  of  August,  1871,  Stephen  W,. 
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Baldwin  made  application  for  a  patent  for  a  similar  machine  ^ 
and  on  the  12th  of  April,  1872,  an  interference  was  declared 
between  this  application  and  the  nnespired  patent  to  Bige- 
low. 

The  examiner  in  charge  of  interferences  decided  that  Bald- 
win was  the  prior  inventor  of  the  machine  in  controversy, 
which  decision  was  made  in  July,  1874.  From  this  deciMon 
Bigelow  took  an  appeal  to  the  examiners-in-chief,  who,  in 
October  following,  confirmed  the  decision  of  the  primary 
examiner,  by  awarding  priority  of  invention  to  the  said  Bald- 
win ;  bnt  they  called,  attention  to  the  fact  that  the  testimony 
before  them  on  the  int/erference  indicated  that  Baldwin  had 
abandoned  his  invention,  and  recommended  that  the  qnestion 
of  SQch  abandonment  be  referred  to  the  proper  tribunal  for 
decision.  Their  langnageon  this  sabjectis:  '^  Upon  this  point 
we  are  not  called  apon  to  form  a  decision,  bat  we  are  clearly 
of  opinion  that  it  should  be  considered  by  the  proper  triba- 
nal."  This  recommendation  was  accepted  by  the  Commis- 
sioner, and  thereupon  he  referred  Baldwin's  application  back 
to  the  primary  examnier  for  further  examination  on  the  mat- 
ter suggested  by  the  board. 

The  order  of  the  Commissioner  on  that  occasion  reads  as 
follows : 

<'In  the  matter  of  the  interference  between  the  application 
of  Stephen  W.  Baldwin  and  patent  of  Horace  H.  Bigelow, 
improvement  in  machine  for  making  boot  and  shoe  heels. — 

''The  examlners-in-chief  have  in  their  decision  awarded  pri- 
ority of  invention  to  Baldwin,  but  have  recommended  the 
reference  of  his  application  to  the  principal  examiner  for  a 
determination  of  his  right  to  a  patent  in  view  of  certain  tes- 
timony affecting  the  question  of  abandonment  by  reason  of 
public  use.  In  accordance  with  this  recommendation,  the 
application  of  Baldwin  is  hereby  remanded  to  the  primary 
examiner  for  consideration  in  the  matter  referred  to  above, 
pending  which,  further  proceedings  in  the  interference  case 
are  suspended.'^ 

The  primary  examiner,  to  whom  this  reference  was  made, 
upon  examination  of  the  testimony,  rendered  his  decision  on 
the  8th  day  of  November,  1874,  to  the  eflfect  that  said  Bald- 
win had  not  lost  or  forfeited  his  right  to  a  patent  by  reason 
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of  a  pablic  nse  of  the  said  iuveution  more  than  two  years 
before  making  application  therefor^  and  consequently  that 
he  was  entitled  to  a  patent. 

On  the  2d  day  of  December,  1874,  the  relator  rendered  an 
appeal  from  the  last-mentioned  decision  of  the  examiner  to 
the  examiners-in-chief,  which  appeal  the  Commissioner  of 
Patents  refused  to  allow  or  entertain,  and  he  now  asks  the 
court  to  compel  the  Commissioner  to  allow  him  such  an 
appeal. 

The  relator  sets  forth  in  his  petition  that  the  invention  is 
one  of  great  value  and  importance,  and  has  been  in  extensive 
public  use  by  him,  under  his  letters-patent  aforesaid,  for 
over  a  period  of  four  years,  and  that  unless  he  can  have  an 
appeal  fh>m  said  decision,  letters-patent  will  be  issued  to 
Baldwin  for  the  same  invention,  and  that  he  will  have  no 
opportunity  to  contest  Baldwin's  right  to  a  patent  before  the 
board  of  examiners-in-chief  or  the  Commissioner  of  Patents, 
and  that  he  will  be  liable  to  be  sued  by  Baldwin  if  he  con- 
tinues to  use  said  invention.  He  also  alleges  that  he  is  with- 
out adequate  remedy  unless  by  the  writ  of  mandamus. 

The  42d  section  of  the  patent  law  of  1870  enacts:  ''That 
whenever  an  application  is  made  for  a  patent  which,  in  the 
opinion  of  the  Commissioner,  would  interfere  with  any  pend- 
ing application,  or  with  any  unexpired  patent,  he  shall  give 
notice  thereof  to  the  applicants,  or  applicant  and  patentee, 
as  the  case  may  be,  and  shall  direct  the  primary  examiner 
to  proceed  to  determine  the  question  of  priority  of  inventioih. 

And  the  Commissioner  may  issue  a  patent  to  the  party  who 
shall  be  adjudged  the  prior  inventor^  unless  the  adverse  party 
shall  appeal  from  the  decision  of  the  primary  examiner  or  of 
the  board  of  examiners-in-chief,  as  the  case  may  be,  within 
such  time,  not  less  than  twenty  days,  as  the  Commissioner 
shall  prescribe." 

The  last  clause  of  the  41st  of  the  printed  rules  of  practice 
in  the  Patent-OflQce  provides  that,  "in  the  trial  of  interfer- 
ences the  questions  of  priority  of  invention  and  of  patent- 
ability may  be  inquired  into,  as  well  as  the  questions  of 
abandonment  and  public  use."  And  the  51st  of  said  rules 
concains  a  similar  provision.    It  was  argued  on  the  hearing 
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that  the  rales  jast  mentioned  were  anaathorized  by  law  and 
Toid, 

These  are  all  the  facts  necessary  to  understand  the  points 
passed  upon  by  the  court. 


J*  J.  Ooomb^  and  A.  Polloky  for  the  relator,  contended : 

That  it  had  always  been  the  practice  in  the  Patent-Office 
to  allow  an  appeal  by  either  party  in  a  case  of  interference. 
That  an  interference  had  been  declared  between  the  appli- 
cation of  Baldwin  and  the  patentee,  and  apon  the  testimony 
used  before  the  examiuers-in-chief  in  such  case,  the  Com- 
missioner had  referred  the  snbject  of  abandonment  by  Bald- 
win of  his  invention,  for  a  period  of  two  years  before  he  ap- 
plied for  his  patent,  to  the  primary  examiner;  bat  it  was  the 
same  case,  and  the  same  testimony  was  used,  which  had  been 
before  the  examiners-in-chief.  That  whenever  an  interfer- 
ence is  declared,  the  two  parties  are  placed  in  opposition  to 
each  other,  and  either  of  them  may  show  any  good  reason 
why  the  other  should  not  have  a  patent,  and  the  evidence 
taken  in  the  interference  case  being  referred  to  the  examiner, 
the  decision  of  the  latter  was  a  decision  in  an  interference 
case,  and  the  law  is  explicit  that  in  the  matter  of  interference 
either  party  may  appeal  from  the  decision ;  and  we  ask  that 
the  Commissioner  shall  be  compelled  to  allow  our  appeal, 
made  in  this  interference  case  on  a  material  question  in- 
volved in  it,  and  which  was  decided  against  us.  If  we  are 
right — and  of  that  we  entertain  not  the  slightest  doubt — 
that  this  decision  is  made  in  an  interference  case,  then  the 
law  is  clear  that  we  have  a  right  to  appeal,  and  there  is  no 
discretion  or  judgment  to  be  exercised  by  the  Commissioner 
in  granting  it.  It  is  the  purest  ministerial  act  that  can  be 
imagined,  as  will  be  seen  by  reference  to  the  42d  section  of 
the  patent  law. 

MarciM  &  HapJcinSj  for  Commissioner  of  Patents : 

In  the  course  of  proceedings  in  the  interference,  testimony 
was  taken  which  appeared  to  raise  the  question  of  abandon- 
ment of  the  invention  by  Baldwin.    When  the  board,  in  the 
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coarse  of  their  investigation  of  the  question  of  priority  iu 
issue  between  the  parties,  noticed  this  testimony,  which  they 
could  not  decide  upon,  and  which,  as  a  matter  of  course,  the 
primary  examiner  had  not  decided  upon,  for  the  reason  that 
when  he  made  his  decision  in  favor  of  the  patentability  of 
Baldwin's  application,  (except  as  to  priority,)  it  had  not  been 
taken,  and  was  not  before  him,  they  very  properly  recom- 
mended that  it  be  placed  before  him  for  his  consideration 
and  decision  upon  it.  It  was  new  light,  that  mig:ht  be  suffi- 
cient to  wholly  defeat  Baldwin's  application,  and  render  fur- 
ther proceedings  in  interference  needless.  If  it  had  been  in 
existence  or  available  when  the  examiner  originally  made  his 
examination  and  decision,  he  would  then  have  passed  upon 
it,  and  if  he  had  passed  favorably,  that  would  have  been  ao 
end  of  the  matter,  and  the  interference  on  the  issue  of  prior- 
ity would  have  proceeded  undisturbed.  Coming  before  the 
office,  as  it  did,  as  an  incident  connected  with  an  interfer- 
ence, and  having  never  had  consideration  by  the  primary 
examiner,  it  was  proper  that  proceedings  in  interference  be 
temporarily  suspended  to  enable  it  to  have  such  considera- 
tion. It  was  precisely  as  if  an  alleged  new  reference  (an  old 
English  patent,  for  instance)  had  been  discovered  in  the 
course  of  proceedings  in  the  interference. 

The  Commissioner  was  obliged  to  take  notice  of  it,  and  he 
did  so  in  the  only  lawful  and  proper  way  he  could.  It  was 
not  addressed  to  the  issue  iu  the  interference,  and  it  could 
not  be  properly  disposed  of  in  the  interference.  If  sufficient 
to  prove  abandonment  on  the  part  of  Baldwin,  it  might,  it  is 
true,  have  caused  the  proceedings  in  interference  to  be 
quashed  by  destroying  the  standing  of  one  of  the  parties. 
And  the  fact  that  it  was  developed  in  the  course  of  an  inter- 
ference is  of  no  consequence  whatever.  If  it  had  been  devel- 
oped elsewhere,  or  in  any  other  way,  it  would  have  had 
precisely  the  same  force,  and  would  have  been  treated  by  the 
Commissioner  in  the  same  manner.  It  is  the  business  of  the 
Commissioner  to  take  cognizance  of  any  facts  coming  to  his 
notice  with  the  force  of  legal  evidence,  from  any  source 
whatever,  tending  to  show  that  an  alleged  invention  is  old, 
or  is  not  useful,  or  has  been  abandoned  to  rightful  use  by 
the  public.    No  matter  at  what  stage  oF  proceedings  short  of 
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the  actaal  execation  of  a  patent  each  facts  or  evidence  may 
come  to  his  attention,  or  from  what  source,  it  is  his  daty  to 
refer  them  to  the  proper  tribanal  for  consideration.  They 
are  newly -discovered  evidence  to  the  ofBce,  warranting  a  new 
hearing.  But  the  party  who  may  furnish  such  evidence  or 
direct  attention  to  it  does  not  thereby  become  entitled  to  be 
made  a  party  to  the  proceedings  upon  it  in  the  office,  because 
the  law  does  not  contemplate  such  a  privilege  to  him. 

Now,  the  relator,  Bigelow,  finding  from  the  evidence  intro- 
duced by  Baldwin  (upon  whom  rested  the  burden  of  proof) 
that  Baldwin  was  the  prior  inventor,  and  that  he,  Bigelow, 
must  inevitably  fail  in  the  issue  of  priority  which  was  to  be 
tried,  determined  to  interpose  the  obstacle  of  abandonment, 
and  prevent  the  issue  of  Baldwin's  patent  by  that  means  if 
possible. 

Baldwin,  apparently  not  fearing  such  an  assault,  and  rely- 
ing upon  the  rebutting  testimony  he  could  and  did  produce, 
made  no  objection  to  the  testimony  relating  to  abandonment, 
and  so  it  was  before  the  office. 

But  not  being,  as  I  think  I  must  have  abundantly  satis- 
fied the  court,  pertinent  to  the  issue  of  priority  of  invention, 
which  is  the  only  issue  upon  which  the  relator,  Bigelow,  can 
have  any  standing  as  a  party  litigant,  and  referring  solely  to 
the  validity  of  the  ex  parte  application  of  Bajdwin,  how  can 
it  give  the  relator  a  right  to  appeal  t  I  submit  that  because 
he  has  an  interest  to  defeat  Baldwin's  application,  and  be- 
cause he  has  furnished  the  Patent-Office  information  which 
he  hoped  would  accomplish  that  object,  are  no  sufficient 
reasons  for  admitting  him  as  a  party  to  oppose  that  applica- 
tion before  the  office,  by  way  of  appeal  from  a  decision  of  the 
primary  examiner  on  Baldwin's  application  favorable  to 
Baldwin. 

The  Commissioner,  under  the  law  and  the  established 
practice  of  the  office,  correctly  refused  to  entertain  such  an 
appeal.  If  allowed  by  the  court,  it  will  be  a  precedent  for 
admitting  contestants  in  ex  parte  cases,  and  will  greatly  add 
to  the  difficulties  inventors  must  encounter  in  obtaining 
patents,  which  are  already  great  enough. 

That  the  question  of  abandonment,  raised  upon  facts 
developed  in  an  interference  case,  is  purely  an  e^par^  one, 
has  been  established  by  recent  decisions  of  the  Commissioner, 
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and  by  the  decision  of  this  court  in  the  case  of  Joshua  A. 
Gray. 

In  the  case  of  Jenkins  vs.  Barney  and  Berry^  (Oommis- 
sioner's  Decisions,  1873,  p.  21,)  the  Commissioner  said  the 
question  of  abandonment  is  ^^an  ea?  ^art«  question,"  upon 
which  <<  an  appeal  may  be  taken  to  the  supreme  court  of  the 
District  of  Columbia."  •  •  •  <(  The  questions  of  abandon- 
ment  and  priority  of  invention  are  entirely  distinct  and  sep- 
arate questions." 

At  the  conclusion  of  the  argument,  the  judges  delivered 
oral  opinions  to  the  following  effect : 

Caetteb,  Ch,  J. : 

A  majority  of  the  judges  are  of  opinion  that  we  cannot 
issue  this  writ.  If  the  matter  referred  back  to  the  primary 
examiner  is  a  separate  examination  into  an  application  for  a 
patent,  clearly  Mr.  Bigelow  has  no  right  to  appear  there. 
The  law  makes  it  ex  parte,  and  the  only  person  that  can  be 
heard  is  the  applicant  for  the  patent.  If  the  proceedings 
before  the  examiner  is  without  authority,  there  is  no  appeal^ 
because  that  officer  has  no  power  in  the  premises.  You  do 
not  ask  the  court  to  require  the  Commissioner  to  take  up  an 
appeal  to  himself  from  the  decision  of  the  examiners-in-chief, 
for  they  have  already  acted.  If  he  refused  to  entertain  such 
an  appeal,  the  writ  of  mandamus  would  be  an  appropriate 
process  to  compel  him.  The  application  is  not  made  in  that 
connection.  The  argument  is  that  an  interference  has  been 
declared,  and  that,  therefore,  the  decision  of  the  primary 
examiner  is  in  an  interference  case,  so  that  the  court  is  asked 
to  regard  an  ex  parte  application  as  an  application  in  inter- 
ference. There  has  been  some  discussion  as  to  what  an  inter- 
ference means,  and  there  is  a  wide  discrepancy  between  the 
counsel  on  that  subject ;  one  side  claiming  that  it  embraced 
everything  that  entered  into  the  right  of  an  applicant  for  a 
patent,  and  on  the  other  side  that  it  is  only  an  inquiry  as  to 
who  is  the  prior  inventor;  but  I  think  that  point  is  not  in- 
volved in  this  question.  The  trouble  is  that  you  have  applied 
for  a  writ  of  mandamus  where  the  law  submits  the  subject  to 
the  opinion  of  the  Commissioner  of  Patents,  and  that  is  con- 
clusive with  me  that  the  writ  cannot  issue. 
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Mr.  Jastice  Wylib  said  : 

It  is  a  settled  principle  that  mandamas  will  issue  requiring 
an  officer  to  perform  a  ministerial  doty  which  involves  no 
exercise  of  discretion  under  the  law.  The  conflict  of  opinion 
which  we  see  exhibited  in  this  case  shows  that  the  matter  in 
controversy  is  one  which  requires  not  only  the  exercise  of 
discretion,  but  is  a  subject  of  real  difficulty  in  regard  to  how 
the  duties  of  the  Comaiissioner  in  the  premises  are  to  be  per- 
formed. 

The  law  says  that  the  Commissioner  of  Patents,  when  in 
his  opinion  an  application  for  a  patent  interferes  with  any 
pending  application,  or  with  any  other  patent  already  granted^ 
may  declare  an  interference.  In  such  case  the  investigation 
is  to  be  confined  to  priority  of  invention.  It  is  conceded  that 
Baldwin  was  the  prior  inventor ;  but  Bigelow  has  got  the 
patent,  and  he  says  that  Baldwin  ought  not  to  have  his, 
because  he  used  his  invention  publicly  so  as  to  abandon  it  to 
the  public,  and  he  wants  an  interference  to  show  that  Bald- 
win has  so  abandoned  his  invention.  Baldwin  was  the  orig- 
inal inventor,  and  he  is,  therefore,  entitled  to  a  patent,  and 
when  that  issues,  the  contest  will  be  transferred  from  the 
Patent-Office  to  the  courts,  which  is  the  exact  position  the 
law  intended  the  parties  should  occupy  in  cases  of  this  kind. 
I  have  no  idea  that  it  was  the  intention  of  the  law-makers 
that  on  a  question  of  interference  the  office  should  go  into 
this  question  of  abandonment.  It  is  true  that  the  51st  rule 
of  the  Patent-Office  allows  that  to  be  done ;  but  it  is  still  a 
matter  of  discretion  even  under  the  rule.  The  Commissioner 
may  permit  it,  or  he  may  not.  I  do  not  think  he  has  any 
right  to  establish  such  a  rule,  but  even  if  he  has  such  right, 
it  is  discretionary  with  him  t^  allow  evidence  of  this  kind  in 
a  case  of  interference.  If  he  has  the  right  to  enlarge  the 
scope  of  inquiry,  he  can  as  well  restrict  it.  He  has  a  right 
to  dissolve  the  interference  or  any  part  of  it;  and  if  the  ex- 
amination on  the  question  of  abandonment  has  gone  far 
enough,  he  can  stop  it  there.  Upon  the  whole,  I  have  never 
seen  an  application  for  a  mandamus  which  involves  so  many 
doubtful  questions,  and  the  exercise  of  so  much  discretion  in 
regard  to  the  patent  law.    The  mandamus  should  be  denied. 
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Mr.  Justice  Mac  Arthur  said : 

I  am  of  the  same  opinion,  although  I  confess  it  is  with  con- 
siderable diffidence  I  approach  the  construction  of  the  patent 
law.  It  is  well  established  that  a  mandamus  will  not  issue 
to  control  the  judgment  or  discretion  of  the  officer  to  whom 
it  is  to  be  directed,  and  it  is  quite  apparent  to  my  mind  that 
the  Commissioner  of  Patents,  in  suspending  temporarily 
the  proceedings  in  interference,  and  referring  Baldwin's  ap- 
plication back  to  the  primary  examiner,  has  exercised  a  pru- 
dent and  discreet  judgment.  The  decision  of  the  examiner 
was  not  made  in  the  interference  case,  and  could  not  be  made 
in  the  interference  case,  for  the  simple  reason  that  the  law 
directs  all  decisions  in  that  proceeding  to  be  rendered  by  the 
examiner  in  charge  of  interferences.  He  is  an  officer  desig- 
nated for  the  very  purpose  by  the  statute.  Now,  an  interfer- 
ence had  been  declared  by  the  Commissioner  between  these 
two  inventors,  and  the  examiner  in  charge  of  interferences, 
and  afterward,  on  appeal,  the  examiners-in-chief,  decided 
that  Baldwin  was  the  prior  inventor.  But  in  the  testimony 
used  in  this  proceeding  some  circumstances  were  developed 
calculated  to  show  that  Baldwin  had  abandoned  his  invention 
to  the  public  use  before  he  applied  for  a  patent.  The  Com- 
missioner is  invested  with  the  general  superintendence  of 
the  Patent-Office,  and  the  primary  examiners  seem  to  be 
placed  peculiarly  under  his  direction ;  and  he  can  assign  to 
them  any  duty  in  the  examination  of  patents  whicl^  the  exi- 
gencies of  the  office  demand.  It  appears  that  when  the 
suggestion  was  made  upon  the  testimony  in  the.  interference 
case  that  Baldwin  had  abandoned  his  invention,  he  very  prop- 
erly sent  that  question  back  to  the  primary  examiner. 
Whether  Baldwin  abandoned  his  invention  is  a  question 
which  belongs  to  his  original  application,  and  the  primary 
examiner  should  see  to  and  determine  this  point.  It 
enters  into  the  patentability  of  the  improvement  as  much 
as  its  usefulness  or  novelty,  and  these  matters  ought  to  be 
settled  before  an  interference  is  declared  or  a  patent  issues. 
And  if  it  becomes  apparent  at  any  stage  of  the  proceed- 
ing that  the  invention  is  defective  in  any  of  these  particulars, 
the  Commissioner,  by  virtue  of  his  general  power  of  manag- 
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iug  t  he  busiDess  of  the  office,  ought  to  direct  a  suitable  examiner 
to  inqaire  into  that  fact,  jnat  the  same  as  upon  an  original 
reference  of  an  application  for  the  patent,  and  to  have  it  deter- 
mined as  a  preliminary  or  ex  parte  question.  Bigelow  claims 
that  he  is  a  party  to  the  question  of  abandonment  by  virtue 
of  this  interference.  He  might  as  well  say  that  he  was  a 
party  to  the  original  application.  The  Commissioner  and  the 
examiners  may  avail  themselves  of  all  sources  of  information 
upon  an  application  for  a  patent,  but  no  one  would  claim  that 
X)ersons  who  have  made  useful  communications  to  these 
officers  would  have  a  right  to  become  parties,  in  the  sense  of 
a  party,  as  we  understand  the  term. 

1  am,  therefore,  clearly  of  opinion  that  this  proceeding 
before  the  primary  examiner  was  ex  parte^  and  that  Bigelow 
had  no  right  of  appeal.  The  only  case  in  which  he  was  prop- 
erly a  party  was  on  the  question  of  priority  of  inveution.  I 
entirely  agree  with  my  brother  Wylie  that  priority  of  inven- 
tion is  the  only  question  that  can  be  heard  or  determined 
upon  an  interference.  The  statute  confines  the  inquiry  to 
that  point,  and  that  is  the  only  subject  in  the  whole  patent 
law  that  can  be  litigated  in  the  office  by  opposing  parties, 
unless  it  is  in  applications  for  extension.  Abandonment  of 
an  invention  is  in  the  nature  of  things  an  entirely  different 
affair,  and  cannot  be  confounded  with  <'  priority  of  invention," 
i9?ithout  disregarding  the  plainest  distinctions,  both  in  lan- 
guage and  law. 

Mr.  Justice  Olin,  dissenting,  said: 

I  cannot  concur  in  the  enunciation  of  the  law  that  a  man- 
damus cannot  issue  when  an  officer  misunderstands  the  law. 
If  the  law  be  difficult  of  comprehension,  the  court  is  to  con- 
strne  it,  and  if  the  officer  does  not  comply  with  the  directions 
of  the  court,  a  mandamus  will  issue.  I  think  the  rule  of  the 
Patent-Office  authorizing  the  examiner  to  consider  the  ques- 
tion of  abandonment  was  right  and  proper.  An  interference 
was  declared,  in  which  it  was  right  to  consider  whether,  al- 
though Baldwin  was  the  prior  inventor,  he  had  not  aban- 
doned his  invention  to  public  use,  and  theivby  forfeited  his 
title  to  a  patent.  In  this  question  Bigelow  had  an  interest, 
3  D 
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and  the  evidence  shows  that  he  had  probably  a  right  to  hia 
patent,  and  that  Baldwin  had  not,  by  reason  of  his  having 
abandoned  his  invention.  To  get  rid  of  that  testimony,  a 
reference  is  made  to  the  primary  examiner  on  a  question  of 
abandonment,  an  ex-parte  proceeding,  in  which  nobody  can 
be  heard  but  Baldwin.  That  is  an  easy  way  to  dispose  of 
Bigelow's  interest,  but  it  looks  to  me  like  a  mere  dodge.  That 
is  the  way  it  impresses  itself  upon  my  mind. 
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FARR  VS.  FARE. 
In  Equity No.  3594. 

That  the  wife  was  the  mother  of  a  child  born  ont  of  wedlock  prior  to  mar- 
riage is  not  canse  for  a  divorce,  especially  where  the  intended  has 
band  was  informed  thereof  before  bach  marriage. 

The  case  is  stated  in  the  opinion  of  the  court. 
8»  8.  HenJcle  for  complainant ;  J.  A,  Orow,  contra. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  oonrt: 

In  this  case  a  bill  in  eqnity  was  filed  by  the  complainant, 
Farr,  against  his  wife,  for  a  divorce  from  the  bond  of  matn- 
mony.  The  grounds  set  up  in  the  bill  for  the  relief  prayed 
is,  that  the  complainant,  at  the  time  he  entered  into  the  con- 
tract of  marriage  with  the  respondent,  was  informed  and  be- 
lieved that  the  respondent  was  a  widow  and  the  mother  of  an 
infant  child ;  and  that  she  falsely  represented  herself  so  to 
be,  when  in  fact  she  was  the  mother  of  an  illegitimate  child. 
That  the  complainant,  believing  in  her  false  and  fraudulent 
representation  in  that  respect,  married  her ;  that  after  co- 
habiting with  the  respondent  for  several  years  he  alleges  that 
he  learned  his  wife  was  not  a  widow  when  he  married  her, 
but  that  she  was  the  mother  of  a  bastard  child ;  that  as  soon 
as  he  learned  that  fact  he  ceased  to  cohabit  with  her  as  his 
wife ;  that  he  C8.me  to  the  city  of  Washington,  and  here  ob- 
tained employment  as  a  clerk  in  the  Post-OfiQce  Department ; 
and,  if  the  sworn  answer  of  the  respondent  is  to  be  believed, 
took  up  his  residence  with  a  prostitute  near  the  navy-yard, 
with  whom  he  continued  to  reside  the  necessary  length  of 
time  required  by  law  to  enable  him  to  file  a  bill  for  a  divorce 
in  this  District.  The  complainant  at  the  time  of  the  marriage 
was  a  resident  of  Pennsylvania,  and  the  respondent  a  resi- 
dent of  Camden,  K  J.,  at  which  latter  place  the  marriage 
was  solemnized.  The  bill  of  complaint  was  properly  verified 
by  oath.    To  this  bill  an  answer  was  interposed,  also  under 
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oath,  in  which  the  respondeDt  denies  every  material  alle^- 
tion  in  the  bill,  except  the  fact  of  iparriage  and  that  she  was 
the  mother  of  a  child  born  but  of  wedlock ;  and  in  respect  to 
the  latter  fact  she  avers  that,  so  far  as  making  any  false  or 
fraudulent  representations  in  that  respect  to  him,  the  com- 
plainant was  fully  informed  by  her  and  by  her  relatives, 
neighbors,  and  friends,  prior  to  her  marriage  with  the  re- 
spondent, that  she  was  the  mother  of  a  child  born  out  of  wed- 
lock. 

^     Singular  as  it  may  appear,  upon  such  a  bill  a  replication 
was  filed  and  proofs  of  much  length  were  taken. 

Upon  the  hearing  of  this  case  before  Justice  Wylie,  at 
special  term,  the  bill  of  complaint  was  properly  dismissed, 
and  the  complainant  ordered  to  pay  costs  of  the  suit.  From 
that  decree  an  appeal  was  taken  to  this  court,  and  upon  the 
hearing  of  the  appeal,  the  pleadings  and  proofs  were  submit- 
ted to  this  court  for  its  judgment  without  argumeut. 

I  ought  to  observe,  that  in  the  bill  of  complaint  there  is 
found  no  allegation,  express  or  implied,  tending  to  show  that 
the  respondent  after  her  marriage  failed  in  any  respect  what- 
ever to  perform  all  the  duties  of  a  good  wife. 

I  have  carefully  looked  through  all  the  proofs  in  the  case, 
more  as  a  Qiatter  of  curiosity  than  to  inform  myself  as  to  the 
rule  of  law  applicable  to  it;  for,  if  all  the  fsicis falsely  stated 
in  the  bill  were  admitted  to  be  true,  they  afford  no  ground 
for  a  divorce  from  the  bond  of  matrimony,  unless  we  apply  to 
the  solemn  contract  of  marriage  the  same  rules  of  law  that 
we  do  to  a  contract  for  swapping  horses. 

An  examination  of  the  evidence  taken  in  the  case  shows, 
if  there  be  any  reliance  in  human  testimony,  tha>t  the  com- 
plainant in  swearing  to  the  truth  of  the  facts  stated  in  his 
bill  committed  the  grossest  perjury. 

These  proofs  show,  and  are  perfectly  overwhelming  from 
men  and  women  of  high  of&cial  and  social  positions  in  Gam- 
den,  N.  J.,  where  the  respondent  resided  from  childhood 
until  her  marriage,  that  the  complainant  was  well  aware  of 
the  fact  that  the  respondent  was  the  mother  of  an  illegitimate 
child. 

One  woman  whose  testimony  is  taken  in  the  case  swears 
in  substance  that  she  informed  the  complainant,  when  the 
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sabject  of  his  marriage  with  her  was  spoken  of  and  the  ille- 
gitimate child,  that  she  remarked  to  the  complainant  that 
the  respondent  was  not  the  first  good  woman  who  had  made 
one  false  step.  It  is  proven  also  that  the  complainant  as- 
serted often  that  he  intended  to  adopt  the  child  as  his  own, 
and  it  should  bear  his  own  name. 

The  judgment  of  the  special  term  is  affirmed  with  costs, 
and  I  only  regret  that  a  sait  based  apon  charges  so  ridiculons, 
impudent,  and  false,  can  be  visited  by  this  court  with  nothing 
more  than  the  judgment  we  here  pronounce. 
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FLETCHER  VS.  FLETCHER. 

A  bill  filed  oo  behalf  of  a  widow  and  infant  heirs,  to  set  aside  a  deed  ab- 
Bolate  on  its  faoe  for  fraud  and  want  of  consideration,  contained  a 
statement  to  the  effect  that,  although  the  deed  expressed  a  consider- 
ation, yet  that  nothing  had  been  paid  for  the  same,  and  that  it  was 
intended  to  operate  as  a  trust ;  that  an  action  of  slander  had  been 
commenced  against  the  grantor  and  his  wife,  (now  the  widow,) 
and  that  the  conveyance  was  executed  to  defendant  to  protect  the 
real  estate  therein  from  the  result  of  said  action  at  law,  upon  an 
agreement  with  said  defendant  that  as  soon  as  said  action  was  dis- 
missed, or  decided  in  favor  of  the  said  grantor  and  his  wife,  he  would 
reconveythe  propertyto  the  said  grantor,  his  heirs  or  assignees;  and 
it  was  held  that  such  an  averment  is  fatal  to  the  bill  of  complainant, 
and  a  court  of  equity  will  not  interpose  to  set  the  conveyance  aside, 
but  will  leave  the  parties  to  the  consequences  of  their  own  act. 

Riddle  &  MiUety  for  complainants,  cited  : 

Broom's  Legal  Maxims,  as  to  pari  delicto^  571 ;  24  How., 
407 ;  7  Bankrupt  Reg.,  630. 

J,  C.  Wilson^  for  defendant,  cited : 

6  How.,  192  'y  4  Ind.,  504 ;  3  Mason,  378. 

Mr.  Justice  Wylie  stated  the  case  and  delivered  the  opin- 
ion of  the  court : 

The  bill  in  this  case  was  filed  on  behalf  of  the  widow 
and  infant  heirs  of  John  Fletcher  to  have  a  deed  made  by 
John  Fletcher  in  his  life-time  to  his  brother,  the  defendant, 
set  aside  for  fraud  and  want  of  consideration. 

The  lot  and  improvements  in  controversy  were  purchased 
by  John  Fletcher  about  eight  years  ago  for  $2,200,  and  were 
proved  to  be  worth  at  this  time  about  $3,000. 

The  purchase-money  expressed  in  the  deed,  and  which  the 
defendant  says  he  paid  in  cash,  was  $1,600. 

The  property  in  question  was  all  that  the  deceased  owned 
in  the  world,  and  was  purchased  from  the  earnings  of  his  in- 
dustry and  economy.  John  was  a  native  of  Ireland,  and  was 
the  first  of  his  family  to  emigrate  to  this  country.    It  appears 
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that  subsequently  be  remitted  from  time  to  time  tbe  means 
required  to  aid  bis  motber,  brotber,  and  sisters  to  come  over 
-and  make  tbeir  home  in  tbis  District.  Edward,  tbe  defendant, 
arrived  some  time  during  tbe  recent  war,  probably  about 
1864.  He  was  very  poor  at  tbat  time,  but  was  industrious 
and  careful,  and  probably  able  to  lay  up  money  from  tbe  pro- 
<;eeds  of  his  labor.  He  says  that  in  tbis  way  he  had  accumu- 
lated  the  exact  amount  of  $1,600,  which  he  paid  his  brother 
for  the  property  in  question.  His  statement  is  confirmed  by 
that  of  his  mother,  and  tbat  of  bis  sister,  Mrs.  Conner.  These 
witnesses,  however,  were  shown  to  be  inimical  to  the  widow, 
-80  ignorant  as  not  to  know  the  denomination  of  one  note 
from  that  of  another,  and  so  inconsistent  in  their  statements 
as  to  seriously  discredit  their  whole  testimony. 

The  testimony  of  the  defendant  himself  is,  likewise,  so  self- 
contradictory,  and,  in  essential  particulars,  so  unreasonable, 
as  to  weaken  materially,  if  not  wholly  destroy,  not  only  its 
own,  but  tbe  credit  of  his  answer. 

Both  the  parties  were  so  ignorant  as  to  be  able  neither  to 
read  nor  write;  no  receipt  was  shown  for  payment  of  tbe 
purchase-money,  and  no  witness  produced  to  prove  the  pay- 
ment. ^ 

The  widow  proves  that  no  money  was  to  be  paid ;  that  the 
<]efendant  told  her  that  none  had  been  paid;  that  he  induced 
her  to  execute  the  deed  by  assurances  that  he  would  bold 
the  property  in  trust  for  her,  and  would  reconvey  it  agree- 
ably to  the  arrangement  which  had  been  entered  into  be- 
tween himself  and  her  husband ;  and  her  story  is  strongly 
corroborated  by  evidence  of  the  defendant's  acknowledg- 
ments made  to  at  least  one  other  witness,  and  by  the  fact 
tba:  he  made  no  claim  to  the  property  until  after  his  brother's 
•death,  but  allowed  the  latter  to  collect  the  rents,  pay  the 
taxes,  and  exercise  other  acts  of  ownership. 

Standing  alone,  probably,  the  complainant's  evidence  would 
not  be  sufficient  to  overthrow  the  deed ;  but  the  testimony  of 
the  defendant  himself  and  of  his  witnesses  is  of  such  a  charac- 
ter as  greatly  to  strengthen  tbe  cause  of  the  complainant. 

But  there  is  one  ground  set  out  as  a  ground  of  relief  in 
the  bill,  which  precludes  a  court  of  equity  from  interfering 
in  the  present  cause.  Tbe  bill  alleges  ''that  notwithstand- 
ing said  deed  is  absolute  upon  its  face,  as  also  that  it  recites 
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a  consideration  of  sixteen  hundred  dollars  ($1,600,)  as  the 
consideration  therefor,  that  not  one  dollar  was  given  for  the 
same,  and  that  the  same  was  intended  to  operate  as  a  trast^ 
and  was,  as  your  complainant  is  informed  and  believes,  and 
so  charges  as  follows,  viz :  a  short  time  prior  to  the  execu- 
tion of  said  deed  one  Patrick  Maher  and  Eliza,  his  wife,  com- 
menced on  the  law  side  of  this  honorable  court  an  action  for 
alleged  slander  against  said  John  Fletcher,  deceased,  and 
your  complainant,  Bridget,  his  wife;  said  action  being  No. 
10923  at  law,  as  will  more  fully  appear,  reference  being  had 
to  the  proceedings  in  said  cause.  That,  immediately  after 
the  institution  of  said  action  at  law,  said  defendant,  as  your 
complainant  is  informed  and  believes  and  so  charges,  im- 
portnned  the  said  John,  who  was  the  brother  of  the  defend- 
ant, and  in  whom  he  had  great  confidence,  to  execute  said 
conveyance  for  the  purpose  of  interdicting  any  process  that 
might  issue  upon  the  result  of  said  action  as  against  the  said 
real  estate,  and  your  complainant,  notwithstanding  she  was 
informed  that  her  said  husband  had  been  advised  by  counsel 
not  to  execute  said  conveyance,  yielded  and  joined  in  said 
deed,  and  that  it  was  understood  that  the  defendant  should 
pay  nothing  for  said  conveyance,  and  that  as  soon  as  said 
action  at  law  was  dismissed,  or  should  be  decided  in  favor 
of  the  defendants  therein,  said  defendant  was  to  reconvey 
said  property  to  her  said  husband,  his  heirs  or  assigns." 

Now  such  an  averment  as  that  in  a  bill  is  always  fatal  to 
the  bill  itself.  For  although  a  plaintiff  in  an  action  for  tort 
cannot  be  said  to  be  a  creditor  until  he  gets  his  judgment^ 
yet  having  brought  his  action  for  damages,  a  court  of  equity 
will  not  sustain  as  against  him  any  conveyance  whose  object 
is  to  defraud  him  of  the  fruits  of  his  judgment ;  nor,  should 
he  be  defeated  in  the  action,  will  it  interfere  to  set  aside  the 
deed,  but  will  leave  the  parties  to  the  consequences  of  their 
own  act. 

It  may  be  that  a  court  of  equity  would  assist  the  grantor 
in  such  a  case,  if  there  were  circumstances  shown  to  exist 
which  recognized  its  interposition  on  other  grounds  of  recog- 
nized and  settled  equity  jurisdiction,  such  as  fraud  in  pro- 
curing the  deed,  imposition  by  the  grantee,  in  violation  of 
some  fiduciary  relation,  delusion,  or  the  like,  on  the  part  of 
the  grantor,  at  the  time  of  executing  the  deed. 
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In  SQch  a  case  the  parties  woald  not  be  in  pari  delicto^  and 
the  deed,  although  made  for  an  improper  purpose,  yet,  hav 
ing  been  nnfiairly  procnred.  tbrongh  the  influence  of  the 
grantee,  or  made  under  a  delusion  as  to  facts,  might  be  set 
aside. 

It  is  true  that  in  the  present  instance  the  bill  contains  the 
additional  averment  that  the  action  for  slander  was  never 
brought  to  trial,  but  was  dismissed  by  the  plaintiff.  We  are 
of  opinion,  however,  that  this  fact  is  not  of  itself  sufftcient 
to  justify  the  court  to  set  aside  ft  deed  which  the  bill  itself 
avers  was  made  after  the  action  had  been  brought,  and  for 
the  acknowledged  puriK>se  of  defeating  the  collection  of  the 
judgment  in  case  damages  should  be  recovered. 

The  record  in  that  cause  is  referred  to  and  made  a  part  of 
the  bill,  although  it  was  not  filed  as  an  exhibit,  nor  produced 
at  the  argument  in  this  court.  On  looking  into  it  we  have 
discovered  that  the  action  was  not  brought  until  the  5th  of 
August,  1873,  and  the  writ  was  not  served  till  the  7th  of  that 
month.  The  deed  in  question,  however,  bears  date  the  16th» 
and  was  left  for  record  on  the  19th  of  June  of  that  year> 
more  than  six  weeks  previous  to  the  bringing  of  the  action 
for  slander.  And  yet  the  complainant's  bill  contains  tho 
averment  that  the  deed  was  execnted  after  the  action  had 
been  brought,  and  with  a  view  to  place  the  property  beyond 
the  reach  of  any  final  process  which  might  be  issued  in  case 
the  plaintiff  should  recover  a  judgment  in  that  action. 

Whether  a  deed  executed  under  the  actual  circumstances 
which  attended  the  execution  of  this  one  is  void  as  to  others 
from  motives  of  public  policy  and  yet  valid  as  between  the 
parties,  because  made  under  the  apprehension  that  an  action 
for  slander  might  thereafter  be  brought  against  the  grantors^ 
presents,  in  our  opinion,  probably  a  different  question  from 
that  which  is  presented  on  the  face  of  the  present  bill. 

For  these  reasons,  we  think  the  present  bill  ought  to  be 
dismissed  without  costs  and  without  prejudice  to  complain- 
ant's right  to  institute  a  new  suit  should  they  be  so  advised,, 
based  upon  the  facts  as  they  exist  as  to  the  transaction  in 
question,  and  that  the  decree  below  should  be  afftrmed. 

Gabtter,  Oh.  J.,  dissenting. 
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MATTHEW  PABST  VS.  BALTIMORE  AND  OHIO  RAIL- 

ROAD  COMPANY. 

At  Law.— No,  11336. 

I.  In  cases  tried  under  the  common  law,  the  refusal  of  the  coart  to  set 

aside  a  verdict  for  excessive  damages  cannot  be  alleged  for  error  in 
the  appellate  court.    The  decision  of  the  court  below  is  final. 

II.  The  Revised  Statutes,  sections  804  and  805,  have  changed  this  rule,  so 

that  when  such  a  motion  is  heard  upon  the  minutes  of  the  judge  who 
tried  the  case,  and  denied ,  an  appeal  to  the  general  term  may  be 
taken  upon  a  case  to  be  settled  by  agreement  of  the  parties. 

HI.  The  plaintijGPs  wife  was  a  passenger  on  defendant's  railroad  train  from 
Baltimore  to  Washington.  When  near  its  depot  in  the  latter  city, 
"Washington"  was  called  by  some  one.  She  inquired  of  another 
passenger  if  they  were  in  Washington,  and  was  answered  in  the  af- 
firmative. She  then  prepared  to  leave  the  train.  The  night  was  dark. 
The  announcement  of  "Washington"  was  not  countermanded.  No 
warning  was  given  to  passengers  not  to  leave,  and  several  passengers 
in  fact  left  it.  Plaintiff's  wife  lived  near  the  depot,  and  had  fre- 
quently been  on  the  defendant's  road.  She  was  seen  to  go  out  of  the 
car  door,  when  the  train  started  and  moved  into  the  depot.  She  was 
afterward  found  lying  on  the  track  about  two  squares  outside  of  the 
depot,  so  much  injured  that  her  death  ensued  in  about  ten  days.  This 
action  is  by  the  husband  for  the  loss  of  service.  The  judge  instructed 
the  jury  that  the  passenger  had  aright  to  presume  that  the  train 
had  stopped,  and  that  the  cry  of  "Washington"  was  made  by  the 
agent  of  the  company.  That  it  was  the  duty  of  the  company  to 
counteract  a  false  proclamation  of  their  arrival  and  to  keep  an  agent 
in  their  reach  to  advise  passengers  of  the  truth  or  falsehood  of  a  proc- 
lamation 80  made,  or  else  the  company  would  be  derelict  in  its  duty, 
and  chargeable  with  the  consequences.  This  ruling  was  held  to  be 
erroneous,  and  a  new  trial  granted. 

STATEMENT    OF    THE   CASE. 

This  action  was  instituted  by  the  plaintiff  to  recover  dam- 
ages for  injuries  sustained  by  his  wife  while  a  passenger  on 
defendant's  railroad,  in  consequence  of  which  she  soon  after- 
ward died ;  and  as  is  set  forth  in  the  declaration. 

"  By  reason  whereof  he,  the  said  plaintiff,  was  deprived  of 
all  the  comforc,  labor,  benefit,  and  assistance  of  his  said  wife 
in  his  domestic  and  business  affairs,  which  he  otherwise  might 
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or  woald  have  had,  and  he,  the  said  plaintiff,  was  thereby 
then  and  there  forced  and  obliged  to  pay,  lay  oat,  and  expend, 
and  hath  necessarily  paid,  laid  out,  and  expended,  divers  sams 
of  money  in  providing  for  medicines  and  medical  and  surgical 
attendance,  and  in  and  about  her  burial,  and  had  also  divers 
other  expenses  amounting  to  the  sum  of  about  $1,000,  and 
suffered  great  mental  agony  in  consequence  of  the  great 
suffering  and  death  of  his  said  wife. 

"  Wherefore,  the  plaintiff  claims  damages  in  the  sum  of 
$25,000  and  costs  of  suit" 
The  bill  of  exceptions  presents  the  facts  of  the  case  asfollows : 
'*  The  plaintiff  to  maintain  the  issue  on  his  part  joined,  of- 
fered evidence  tending  to  show  that,  on  the  2d  day  of  Decem- 
ber, A.  D,  1872,  his  wife  purchased  at  defendant's  depot  in 
Washington  City  a  return-trip  ticket  from  Washington  to 
Baltimore  and  back;  that  she  went  to  Baltimore  and  returned 
on  the  same  evening  to  Washington;  that, in  approaching 
the  depot  at  Washington,  late  in  the  evening,  the  train 
stopped  some  distance  from  the  depot  and  ^Washington' 
was  called  by  some  one,  whereupon  plaintiff's  wife  inquired  of 
one  of  the  witnesses,  also  a  passenger,  if  they  were  in  Wash- 
ington, and  upon  his  replying  in  the  affirmative,  prepared  to 
leave  the  car ;  that  the  night  was  dark,  so  that  the  location 
of  the  train  could  not  be  ascertained  by  looking  out  of  the 
window;  that  the  announcement  of  Washington  was  not 
countermanded,  and  there  was  no  warning  given  to  passengers 
not  to  leave  the  train;  that  many  passengers  in  fact  left  it, 
among  them  the  plaintiff's  wife,  who  was  seen  to  go  out  of 
the  car  door,  and  betore  her  daughter  who  was  with  her  had 
time  to  get  out  of  the  car  the  train  suddenly  started  again 
and  moved  into  the  depot ;  that  the  plaintiff^s  wife  was  after- 
ward found  lying  by  the  track  near  E  street,  about  two 
squares  outside  of  the  depot,  with  the  toes  of  her  right  foot 
crushed  by  the  wheel  of  the  car  and  the  heel  of  her  left  foot 
injured;  that  partial  amputation  of  the  right  foot  was  made. 
In  about  ten  days  lock-jaw  set  in,  and  that  her  death  ensued 
BA  the  result  of  her  injuries,  on  the  3d  day  of  January,  1873. 
The  plaintiff  further  offered  evidence  tending  to  prove  the 
expenses  he  was  subjected  to  by  the  accident  and  the  value 
to  him  of  his  wife's  services ;  and  that  said  expenses  and  the 
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cost  of  employing  another  person  to  do  the  work  and  service 
his  wife  had  before  done,  aboat  his  honse,  was  about  $500. 
It  further  appears  from  the  plaintiff's  testimony,  that  he  ha» 
for  some  years  kept  a  saloon  and  restaurant  on  New  Jersey 
avenue,  a  short  distance  south  of  the  defendant's  passenger 
depot,  and  that  his  wife  has  often  traveled  over  defendant's 
road  and  was  familiar  with  the  depot  and  its  surroundings. 
After  the  plaintiff  had  closed  his  testimony,  the  defendant 
offered  evidence,  tending  to  show  that  the  train  upon  which 
the  plaintiff's  wife  was,  on  the  occasion  in  question,  was  the 
New  York  through-express  train,  and  that  it  did  not,  in  fact, 
stop  between  Bladensburg  and  the  passenger  depot,  in  Wash- 
ington, but  only  slowed  down  as  it  approached  said  depot ; 
and  that  the  train  which  stopped  on  the  evening  in  question, 
as  shown  in  the  testimony  on  the  part  of  the  plaintiff,  was 
another  train  known  as  the  local  express  train  from  Baltimore, 
which  arrived  a  few  minutes  after  the  other,  and  was  detained 
briefly  outside,  until  the  latter  could  be  removed  from  the 
depot ;  that  the  two  trains  are  made  up  at  and  start  from 
the  same  platform  in  the  station  at  Baltimore,  and  with  a 
short  interval  of  time  between  them  ;  that,  on  the  evening  in 
question,  no  officer  of  the  company  ann  lunced  the  arrival  of 
the  said  New  York  train  at  Washington,  before  it  reached 
the  depot;  nor  is  it  their  habit  to  announce  such  arrival  at 
all,  unless  when  it  takes  place  late  at  night  and  passengers 
are  asleep ;  that  Mrs.  Pabst  was  found  by  some  employes  of 
the  defendant,  between  an  outer  and  inner  track,  near  E 
street,  nearly  two  squares  distant  from  the  depot,  as  the  New 
York  through-train  was  coming  in,  and  just  ih  the  rear  there- 
of, and  before  the  arrival  of  the  second  train.  Defendant 
further  offered  evidence  tending  to  show  that  Mrs.  Pabst  was 
near  the  rear  of  the  second  of  four  i>assenger  cars ;  that  there 
was  a  brakesman  between  the  two  front  and  between  the  two 

I 

rear  cars,  but  none  between  the  second,  where  she  was,  and 
the  third." 

Several  exceptions  were  taken  to  prayers  granted  and  re- 
fused, but  as  the  decision  of  the  court  in  general  term  was 
confined  to  the  exceptions  to  the  general  instructions  of  the 
court  below  to  the  jury,  the  following  i>ortions  of  the  charge 
are  all  that  is  neees'«ary  to  set  forth  in  this  statement. 
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^'I  hold  if  the  proclamatioa  of  arrival  at  Washington  was 
made,  it  is  to  be  presumed  it  was  made  by  an  employ^  of  the 
<x>mpany  until  the  contrary  is  shown,  and  if  made  by  other 
sources  than  the  authority  of  the  company,  that  it  should 
have  been  countermanded  by  the  company. 

"In  reference  to  the  outcry,  if  you  find  from  the  testimony 
the  train  approached  the  depot  and  came  to  a  state  of  rest — 
for  both  must  combine  to  justify  a  passenger  in  leaving  it,  I 
think — and  the  proclamation  was  made  that  it  had  arrived  at 
Washington  by  the  exclamation  <  Washington,'  the  passen- 
gers had  a  right  to  presume,  in  the  midst  of  the  darkness 
that  surrounded  the  car  at  that  point  of  time,  and  from  the 
fact  that  the  car  was  at  rest,  that  the  train  had  stopped, 
that  the  proclamation  proceeded  from  the  mouth  of  the  agents 
of  the  company,  or  the  agent  of  the  company.  And  if  it  did 
not  so  proceed,  I  charge  you  that  the  company  held  such  re- 
lation to  that  train  under  the  law  that  they  should  countermand 
a  false  proclamation  of  their  arrival.  In  other  words,  it  was 
the  duty  of  this  company  to  maintain  upon  that  train,  and 
within  the  reach  of  those  passengers,  an  agent  that  would  be 
able  to  advise  them  of  the  truth  or  falsehood  of  that  procla- 
mation. And  if  the  proclamation  came  either  from  the  mouth 
of  their  agent,  or  was  unauthorized,  but  was  uncontradicted 
through  their  agency,  under  the  law,  the  company  would  be 
derelict  in  its  duty,  and  chargeable  with  the  consequences. 
That  is  the  point  to  which  my  attention  has  been  particu- 
larly called.  Now,  as  you  shall  find,  gentlemen  of  the  jury, 
in  this  case,  that  the  train  proceeded  to  the  depot  without 
stopping,  or  on  the  contrary,  that  it  paused,  and  a  proclama- 
tion that  they  had  arrived  was  made,^vou  will  find  for  plaint- 
iff or  the  defendant.  It  would  have  been  an  act  of  careless- 
ness on  the  part  of  the  decedent,  an  act  of  indiscretion  on  the 
part  of  a  passenger  to  leave  the  train,  or  attempt  to  do  so, 
while  in  motion ;  it  would  be  an  act  of  carelessness  and  in- 
discretion on  the  part  of  the  agents  of  the  company,  after 
having  come  to  a  standstill,  with  a  proclamation  in  the  car 
of  arrival,  to  start  up  without  having  a  guard  against  injury. 
This  is  all  that  remains  for  the  court  to  say  in  reference  to 
tbe  issue  of  liability,  or  otherwise." 

The  jui*y  having  rendered  a  verdict  for  the  plaintifiF  for 
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$3,568.25,  the  defendant  moved  for  a  new  trial  upon  the  bills 
of  exceptions  and  for  excessive  damages,  which  latter  ques- 
tion is  presented  on  appeal  from  the  order  of  the  coart  over- 
ruling the  motion. 

Frederick  Schmidt  and  William  F.  Mattingly  for  plaintiff. 

As  to  appellant's  first  point,  that  the  damages  awarded 
by  the  jury  were  excessive,  it  is  respectfully  submitted  that 
the  motion  for  a  new  trial  for  this  reason  was  made  under 
Bule  101.  (Sec.  6461,  Eev.  Stat.)  Bule  69  provides  that  if 
the  motion  be  overruled  and  defendant  appeal,  he  shall  pre- 
pare a  case,  &c.,  (sec.  6466.)  No  case  has  been  prepared, 
and  it  is  apparent  to  the  court  that  it  cannot  tell  whether 
the  damages  were  excessive  or  not,  without  knowing  what 
the  testimony  was.  No  court  in  an  action  of  this  kind  will 
grant  a  new  trial  for  excessive  damages  unless  the  damages 
are  so  large  as  to  show  a  willful  disregard  of  law,  passion,  or 
fraud,  on  the  part  of  the  jury.    (Sedgwick  on  Damages,  601.) 

The  damages,  in  point  of  fact,  are  not  excessive,  but  small. 
In  14  Howard,  486,  Phil.  &  Bead.  R.  B.  Co.,  the  court  says  r 
'^  When  carriers  undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  possible  care  and  dili- 
gence. The  personal  safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  case  may  well  deserve  the  epithet  of 
gross."  This  rule  is  re-affirmed  in  16  Howard,  469,  Kew 
World  vs.  Kifig.  And  in  Laing  vs.  Golden^  8  Penn.  Stat.,  479, 
the  court  says :  <^  The  slightest  neglect  against  which  human 
prudence  and  foresight  may  guard  or  by  which  hurt  or  loss 
is  occasioned  will  render  them  liable  to  answer  in  damages.'^ 

The  fiacts  in  this  case  conclusively  show  that  the  plaintiff's 
wife  believed,  and  had  every  reason  to  believe,  that  the  train 
had  arrived  at  the  Washington  depot.  Certainly  it  was 
incumbent  upon  the  defendant's  agents  when  they  saw  pas- 
sengers leaving  the  cars  under  this  impression  to  have  them 
notified  that  they  were  not  in  the  depot.  An  ordinary 
degree  of  care  alone  would  have  required  as  much.  Each 
case  is  governed  by  its  own  circumstances ;  but  the  general 
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tenor  of  the  aathorities  is  that  a  passenger  is  only  required 
to  exercise  such  care  as  a  prudent  person,  under  the  same 
circumstances,  would  be  expected  to  exercise.  Certainly, 
under  the  circumstances,  when  ^<  Washington^  was  called  and 
the- passengers  were  leaving,  the  slightest  care  would  have 
required  that  the  announcement  should  be  countermanded. 


Walter  S,  CoXy  with  whom  was  J.  A.  Buchanan^  of  Balti- 
more, contended  that  a  new  trial  should  be  granted  for  the 
following  reason : 

The  law  is  well  settled  that,  where  the  passenger  leaves  a 
ttain  without  cause  or  against  warning  and  is  injured,  he 
cannot  maintain  an  action  to  recover  for  injuries  sustained 
under  such  circumstances.  (See  2d  EedfLeld  on  Railways,  pp. 
204,  205,  206,  §§  178, 179 ;  Damont  vs.  New  Orleans  and  Car- 
roUton  Bailwapj  9tb  Louisiana  Annual  Reports,  441.)  So, 
also,  if  the  passenger's  want  of  reasonable  care  and  caution 
contributed  to  the  injury,  he  cannot  recover.  Pittsburgh  and 
CannellsvUle  Railroad  Company  vs.  McClung^  in  2d  Bedfield's 
American  Railway  Gases,  546,  547,  and  56  Pennsylvania  State 
Reports,  294 ;  Leiois  vs.  B.  &  0.  Railroad  Company^  38th  Mary- 
land Reports,  588 ;  see  Sherman  and  Redfield  on  Negligence, 
§  281,  note  3,  and  p.  336,  §  281,  citing  Forsyth  and  Albany  Rail- 
roady  103  Mass.  Reports,  510,  where  it  was  held  that,  where  a 
passenger  got  off  a  train  without  necessity,  before  it  reached 
the  station -platform,  and  was  injured,  he  could  not  recover. 
And  the  mere  announcement  of  the  station  does  not  justify 
a  passenger  in  getting  off  the  train  before  it  reaches  the 
platform.  Sherman  and  Redlield  on  Negligence,  p.  336, 
§  281,  note  3,  citing  Bridges  vs.  North  London  Railway  Com- 
pany^ 6th  Queen's  Bench  Reports,  377. 

The  verdict  of  the  jury,  awarding  $3,568.25,  was  excessive 
and  against  the  law  of  the  case  as  stated  to  the  jury  by  the 
court  below.  See  Sherman  and  Redfield  on  Negligence,  p. 
333,  note  1,  pp.  351,  352,  §  260,  and  cases  cited  in  note  1 ; 
Baker  vs.  Bolton^  1st  Campbell,  493;  Lockwood  Gary  aa^ 
Wife  vs.  Berkshire  Railroad^  1st  Gushing's  Reports,  451; 
Sago  and  Portsmouth  Railroad  Company^  4th  Allen,  55; 
Connecticut  Mut^ial  L^fe- Insurance  Company  vs.  N.  Y.  &  N.  H. 
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Railroad  C<m/pawy^  25th  Gonnecticat  Reports,  265;  Oreen 
Ys.  Hudson  River  Railroad  Company^  4tli  £ey8,  N.  Y.  Reports^ 
294,  in  4lBt  New  York  Court  of  Appeals  Reports ;  2d  Red- 
field  on  Railways,  213,  §  181 ;  Edm  v.  Lexington  dt  Frank- 
fort Railroad  Company^  14th  B.  Monroe's  Reports,  204. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  damages  sustained  by 
the  surviving  husband  in  consequence  of  injuries  which  hap- 
pened to  his  wife  on  the  2d  December,  1872,  from  the  care- 
lessness of  defendant's  servants  and  agents,  as  alleged,  from 
which  she  died  the  3d  of  January,  1873.  The  verdict  was  in 
favor  of  the  plaintiff  for  $3,568.25.  Several  exceptions  were 
taken  to  rulings  of  the  court  before  which  the  case  was  tried 
at  circuit,  and  among  them  the  refusal  of  the  court  to  set 
aside  the  verdict  for  excessive  damages.  In  cases  tried 
under  the  common  law,  the  refusal  of  the  court  to  set  aside 
a  verdict  on  this  ground  cannot  be  alleged  for  error  in  the 
appellate  court,  but  the  decision  of  the  court  below  is  final. 
It  is  claimed,  however,  that  this  rule  has  been  changed  by 
the  following  provision  of  the  act  under  which  this  court  was 
established:  ''The  justice  who  tries  the  cause  may,  in  his 
discretion,  entertain  a  motion  to  be  made  on  his  minutes  to 
set  aside  a  verdict  and  grant  a  new  trial  on  exceptions  or  for 
insufficient  evidence,  or  for  excessive  damages;  provided 
that  such  motion  be  made  at  the  same  term  or  circuit  at 
which  the  trial  was  had.  When  such  motion  is  made  and 
heard  upon  the  minutes,  an  appeal  to  the  general  term  may 
be  taken  from  the  decision,  in  which  case  a  bill  of  exceptions 
or  case  shall  be  settled  in  the  usual  manner." 

A  bill  of  exceptions,  properly  speaking,  always  relates  to 
some  ruling  of  the  court  on  a  question  of  law.  The  act  of 
Congress  enables  the  court  before  which  the  trial  was  had,  to 
grant  a  new  trial,  if  it  become  satisfied  that  an  error  in  law 
was  committed  to  which  exception  was  taken  at  the  time. 
And  this  it  could  do  under  the  common  law.  But  a  verdict 
rendered  on  insufficient  evidence  or  for  excessive  damages, 
is  the  error  of  the  jury  as  to  evidence,  and  whether  erroneous 
for  either  of  these  causes,  is  a  question  which  can  be  judged 
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of  ouly  from  the  evidence.    It  is  not  possible,  therefore,  for 

m 

an  appellate  coart,  unless  it  have  all  the  facts  before  it,  to 
«ay  whether  the  verdict  was  sustained  by  the  evidence  or  not. 
Even  were  all  the  evidence  given  at  the  trial  taken  down  in 
writing  and  sent  up  with  the  record,  the  appellate  court 
■could  not  determine  the  question.  For  that  would  be  to  usurp 
the  province  of  the  jury  in  finding  what  facts  have  been  es- 
tablished by  the  evidence.  Ad  questianem  faeti  non  respon- 
dent judices^  ad  questionem  legis  non  respondent  juratores.  But 
if  a  case  have  been  settled  by  agreement  of  the  parties  stat- 
ing, not  the  evidence  in  the  cause,  but  facts  admitted  on 
both  sides  to  be  established  by  the  evidence,  the  appellate 
court  could  as  well  decide  the  motion  for  a  new  trial  as  any 
other  question  of  law,  for  the  trial  arises  out  of  the  facts. 
Where  the  act  of  Congress,  therefore,  says  that  when  a  motion 
for  a  new  trial  has  been  made  and  heard  upon  the  minutes  of 
the  court  below,  to  set  aside  a  verdict  and  grant  a  new 
trial  on  exceptions,  or  for  insufficient  evidence,  or  for  excess- 
ive damages,  and,  on  an  appeal  from  the  decision  made,  a  bill 
of  exceptions,  or  case  shall  be  settled  in  the  usual  manner,  it 
intends  that  the  questions  of  law  involved  in  the  bill  of  ex- 
ceptions shall  be  taken  up  in  that  shape :  and  that  the  mo- 
tion for  a  new  trial,  for  insufficient  evidence  or  for  excessive 
damages,  must  rest  upon  an  agreed  case. 

We  have  dwelt  upon  this  point  at  some  length,  for  the 
reason  that  the  act  of  Congress  on  the  subject  is  not  ex- 
pressed with  all  the  clearness  that  one  would  desire,  and  because 
different  views  have  beeu  entertained  as  to  its  construction. 
The  facts  established  by  the  evidence  in  the  present  case,  not 
having  been  settled  by  counsel,  we  think  we  have  no  proper 
means  furnished  us  from  which  to  judge  whether  the  verdict, 
in  this  instance,  was  excessive  or  otherwise. 

After  the  evidence  on  both  sides  was  closed,  several  i)rayer8 
•were  presented  to  the  court  by  the  defendant,  and  one  only 
by  the  plaintiff.  The  plaintiff's  prayer  was  granted,  aud 
some  of  the  defendant's  were  granted,  and  others  refused. 
We  do  not  deem  it  necessary,  however,  to  examine  the  ralings 
of  the  court  in  answer  to  these  several  propositions  of  law  in 
their  order,  since  we  are  of  opinion  that  a  new  trial  ought  to 
be  granted,  for  what  we  consider  an  erroneous  instructiou 
4d 
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couutined  iu  the  charge,  and  the  substance  of  which  seem» 
to  pervade  all  the  instructions  as  to  which  exceptions  were 
taken  by  the  defendant.  That  part  of  the  charge  to  which 
we  refer  more  particularly  is  in  these  words :  '*  I  hold,  if  the 
proclamation  of  arrival  at  Washington  was  made,  it  is  to  be 
presnmed  it  was  made  by  an  employ^  of  the  company  nntil 
the  contrary  is  shown,  and  if  made  by  other  sources  than  the 
authority  of  the  company,  that  it  should  have  been  counter- 
manded by  the  company."  The  same  idea  pervades,  and  is 
much  enlarged  upon,  in  a  subsequent  part  of  the  charge^ 
from  which  we  make  one  further  extract,  as  follows :  ^'  And 
if  the  proclamation  came  either  from  the  mouth  of  their  agent 
(the  company's,)  or  was  unauthorized,  but  was  uncontradicted 
through  their  agency,  under  the  law,  the  company  would  be 
derelict  in  its  duty,  and  chargeable  with  the  consequences." 

To  the  laW;  as  thus  ruled  by  the  court,  exception  was  taken 
at  the  time  by  the  defendant's  counsel.  The  court  by  these 
rulings  took  away  from  the  jury  even  the  question  of  contrib- 
utory negligence  on  the  part  of  the  deceased.  Under  circum- 
stances very  similar  to  those  of  this  case,  the  Court  of  Ex- 
chequer Chambers,  in  Bridges  vs.  The  North  London  Emlway 
Company,  L.  E.,  Q.  B.  6,  p.  377,  ruled  that  it  was  the  duty  of 
the  court  to  instruct  the  jury,  as  matter  of  law,  that  the 
plaintiff  was  not  entitled  to  recover.  The  facts  of  that  case^ 
as  they  are  correctly  set  out  in  the  head-notes  of  the  report^ 
were  as  follows :  In  an  action  against  the  defendant  by  the 
executrix  of  £  to  recover  damages  for  his  death,  alleged  to 
have  been  caused  by  the  defendant's  negligence,  the  follow- 
ing evidence  was  given  on  behalf  of  the  plaintiflf : 

£  was  a  passenger  by  the  defendant's  railway  from  London 
to  Highbury.  He  was  a  season-ticket  holder,  and  traveled 
to  and  fro  every  day^  he  was  very  short-sighted.  The  train 
consisted  of  six  carriages.  £  rode  in  the  middle  compartment 
of  the  last  carriage.  On  approaching  Highbury  station  from 
London,  the  railway  passes  through  a  tunnel.  At  the  further 
end  of  the  station  is  a  broad  platform  far  exceeding  the  length 
of  the  train ;  then  a  narrow  platform,  about  12  feet  of  which 
is  within  the  tunnel ;  then  a  slope  of  10  feet  from  the  plat- 
form to  the  level  of  the  rails,  and  beyond  this  a  heap  of  hard 
rubbish  extending  some  way  into  the  tunnel  about  a  foot 
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lower  thao  the  platform.  The  train  stopped  at  the  station, 
the  last  two  carriages  being  still  in  the  tunnel,  and  the  car- 
riage in  which  B  rode  being  opposite  the  heap.  A  passenger 
who  rode  in  the  next  carriage,  as  the  train  stopped,  heard 
<<  Highbury"  called  oat  at  the  tar  end  of  the  platform.  He 
got  oat,  and  then  heard  a  groan  in  the  tunnel,  and  on  going 
back  he  found  B  lying  on  the  heap  with  his  legs  between  the 
wheels  of  the  carriage,  but  they  had  not  passed  over  him. 
The  passengers  also  heard  ^'  Keep  your  seats  "  called  out,  and 
the  train  then  moved  forward  toward  the  platform.  One  of 
B's  legs  was  broken,  and  he  had  received  internal  injuries, 
of  which  he  died ;  it  was  after  dark.  There  was  a  lamp  with- 
in the  tunnel  near  the  entrance,  about  28  feet  from  where  B 
was  found }  the  tunnel  was  full  of  steam. 

The  judge  non-suited  the  plaintiff,  giving  her  leave  to 
move  to  enter  a  verdict,  ^^  if  the  court  considered  there  was 
any  evidence  of  negligence  on  the  part  of  the  defendants 
which  could  properly  be  left  to  the  jury." 

The  Court  of  Q.  B.  refused  a  rule. 

On  appeal  to  the  Exchequer  Chamber,  it  was  held  by  four 
of  the  judges  that  there  was  not  evidence  on  which  a  jury 
could  properly  have  found  for  the  plaintiff,  and  the  non-suit 
was  therefore  right.  ^  The  same  judges  held  that  the  question 
of  whether  there  was  contributory  negligence  on  the  part  of 
the  deceased  was  still  open  on  the  above  reservation. 

Three  of  the  judges  contra  on  both  points. 

By  the  whole  court,  that  the  calling  out  the  name  of  the 
station  is  not  in  itself  an  invitation  to  the  passengers  to 
alight ;  whether  it  is  so  or  not  must  depend  on  the  circum- 
stances of  each  particular  case* 

In  the  case  just  cited,  the  train  had  arrived  at  its  destina- 
tion, but  the  carriage  in  which  was  the  passenger  had  not 
come  up  to  the  platform  and  stopped.  It  was  a  dark  night, 
and  the  passenger  in  question  was  near-sighted,  v  Proclama- 
tion was  made  by  some  one  at  the  far  end  of  the  carriage, 
^^  Highbury."  It  did  not  appear  by  whom  this  proclamation 
was  made,  but  it  was  not  contradicted,  and  was  probably 
uttered  by  some  agent  of  the  company.  Thereupon  the  pas- 
senger in  question  left  his  seat  and  proceeded  to  alight.  He 
fell  upon  a  heap  of  rubbish,  with  his  legs  in  front  of  one  of 


52  Supreme  Court,  D.  0.  •       [January  T., 

Pabst  Ts.  Baltimore  and  Ohio  Ballroad  Co. 

the  wheels.  Another  proclamation  was  then  made  to  the 
passengers  in  the  train,  "Keep  your  seats, ''and  the  train 
moved  forward,  crushing  the  man^s  legs  and  inflicting  other 
injuries,  of  which  he  subsequently  died.  Four  of  the  seven 
judges  of  the  Court  of  Exchequer  Chamber  held  that  the  de- 
cision of  the  court  below  directing  the  plaintiff  to  be  non- 
suited, without  so  much  as  leaving  the  question  of  negligence 
to  the  jury,  was  correct;  and  all  seven  of  them  held  that  the 
calling  out  the  name  of  the  station  was  not  in  itself  an  in- 
vitation to  the  passengers  to  alight.  In  this  case  all  the 
authorities  previously  decided  in  England,  bearing  upon  the 
question,  were  cited ;  the  cause  was  fully  argued,  and  the 
judges  all  gave  their  opinions  seriatim. 

We  all  know,  from  our  own  experience,  that  it  is  custom- 
ary for  conductors  to  announce  the  name  of  a  station  to  the 
passengers  before  the  platform  has  been  actually  reached,  so 
that  they  may  have  time  to  gather  up  their  impedimenta^  put 
on  their  over-garments,  and  in  other  respects  prepare  to 
alight.  We  know,  also,  how  often  it  happens  that  in  ap- 
proaching the  station,  particularly  in  a  city,  the  trains  stop 
for  a  brief  period  before  reaching  the  landing  or  depot.  The 
shifting  of  trains  from  one  track  to  another,  or  other  causes 
produced  by  the  necessities  of  trade  in  a  large  city,  where  it 
is  important  that  the  public  highways  should  be  obstructed 
as  little  as  possible  by  the  business  of  railways,  render  such 
stoppages  inevitable.  Men  who  travel  are  presumed  to  be 
reasonable  beings,  and  to  exercise  ordinary  care  for  the  safety 
of  their  own  persons,  and  yet  wherever  men  are  found, 
whether  at  home  or  abroad,  accidents  do  happen  to  some, 
which  are  the  direct  results  of  their  own  imprudence.  In 
such  cases  it  would  not  be  just  to  require  others  to  make 
them  compensation  in  damages.  If  men  are  to  be  trans- 
ported as  freight  upon  railways  and  rivers,  and  their  carriers 
held  to  the  responsibility  of  insurers,  they  should  suffer  them- 
selves to  be  handled  as  freight,  and  wait  in  their  seats  till 
they  can  be  landed  upon  the  platform  by  the  agents  of  the 
transporters.  Where  intelligence  exists,  however,  there  must 
be  accountability  to  itself  at  least,  for  the  consequences  of 
its  own  imprudence.  While  we  hold  that  railway  companies 
should  be  held  to  the  full  measure  of  their  responsibilities^ 
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yet  it  mast  be  adioitted  that  their  business  is  of  iucalculable 
advantage  to  the  pablic.  They  should  be  made  to  suffer,  in 
damages,  for  their  own  negligence  or  mismanagement,  where 
it  is  proved,  but  it  is  the  duty  of  courts  to  hold  the  scales  of 
justice  even  in  the  trial  of  their  causes,  where  juries  are.  so 
liable  to  be  led  astray  by  prqjudice  against  them,  or  by  sympa- 
thy and  favor  for  the  private  citizen. 

Gabtteb,  Gh.  J.,  dissenting. 
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LEIGH  EOBINSON,  EEOEIVEB   IN   THE    SUIT    OF 
.  GEORGE  W.  FARANT  BT  AL.,  VALIOIA  FARANT 
BT  AL.,  VS.  EMILY  O.  WRIGHT. 

In  Equity.— No.  3456. 

A  wooden  baildinf^  standing  upon  blocks  and  rollers  so  that  it  could  be 
removed  withont  disturbing  the  freehold,  and  which  was  built  for  the 
purpose  of  removal  if  necessary,  may  be  regarded  as  a  movable  fiz- 
turc;  and  the  personal  property  of  the  tenant. 

STATEMENT  OF  THE  CASE. 

This  is  a  bill  in  eqnity  filed  on  behalf  of  certain  infants,  by 
their  next  friend,  for  the  partition  or  sale  of  lot  17,  square 
269,  in  the  city  of  Washington,  in  which  the  infants  have  an 
interest  in  common  with  adults.  On  December  3, 1873,  an 
order  was  made  that  the  auditor  take  testimony  as  to  the 
condition  of  the  property,  and  to  report  as  to  whether  the 
premises  were  susceptible  of  partition,  or  whether  it  would 
be  for  the  interest  of  the  infant  complainants  that  the  prop- 
erty in  question  be  sold  for  the  purpose  of  disbursing  the 
proceeds  among  the  parties  interested.  A  sale  was  recom- 
mended by  the  auditor,  and  a  decree  was  made  in  accord- 
ance ^therewith,  and  also  appointing  Leigh  Robinson  trustee 
to  make  the  sale,  and  to  rent  the  property,  and  collect  the 
rents.  On  the  premises  there  had  been  placed  a  dwelling- 
house,  erected  by  one  Lawis  W.  Oonner,  who  had  sold 
the  said  house  about  a  year  prior  to  the  commencement 
of  this  suit,  to  Emily  0.  Wright.  The  trustee  demanded 
rent  from  her  which  she  declined  to  pay.  The  trustee  then 
obtained  an  order  of  court  appointing  him  receiver  of  the 
rents  and  profits  of  the  property,  and  ordering  said  Emily  G. 
Wright  to  attorn  and  pay  him  such  rents  as  had  accrued  as 
well  as  those  that  might  thereafter  become  due,  unless  she 
should  show  cause  why  sBe  should  not  so  attorn.  This  order 
was  made  absolute.  After  various  other  proceedings  in  the 
cause,  it  coming  to  the  knowledge  of  the  receiver  that  said 
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Emily  C.  Wright  was  prepariug  to  remove  the  hoase,  he  ob- 
taiued  an  order  on  the  10th  of«  December,  1874,  restraiuiug 
aach  removal,  aod  \yhich  order  was  returnable  on  the  19th  of 
the  same  month.  On  the  day  before  that  set  for  the  hearing, 
the  said  Lewis  W.  Conner  and  Emily  C.  Wright  engaged  in 
the  removal  of  said  house,  and  it  was  thereupon  ordered  by 
the  court  that  they  be  attached  for  contempt  of  court. 

On  the  day  set  for  the  hearing  of  the  injunction,  the  an- 
swer of  Emily  C.  Wright  was  read,  alleging  "that  the  house 
on  lot  17,  sqnare  296,  never  was  placed  upon  piles  as  alleged, 
tiud  pinned  to  the  ground,  but  is  and  always  has  been  free 
from  said  lots,  and  purchased  with  her  own  money ;"  that 
^'no  copy  of  said  bill  or  petition  has  been  served  upon  her, 
or  her  attorney  of  record,  as  the  rules  of  this  honorable  court 
require ;"  that  "  said  writ  has  been  granted  ex  parte  without 
notice  of  such  application  to  defendant  or  her  attorney;'' 
that  "defendant  had  acted  in  good  faith  and  upon  what  she 
believed,  upon  the  information  she  was  able  to  obtain,  was 
the  right  of  the  matter.^ 

To  this  were  added — 

1st.  The  affidavit  of  L.  W.  Conner,  that  he  built  said  house, 
and  bailt  it  for  the  purpose  of  removal,  if  necessary ;  and 
^Hhat,  something  more  than  a  year  ago,  and  prior  to  the 
bringing  of  this  soit,  he  sold  the  house,  improvements,  and 
right  of  possession  to  Mrs.  Emily  C.  Wright,"  and  further 
alleging  misinformation  as  the  cause  of  his  disobedience  to 
the  order  of  the  court. 

2d.  The  affidavit  of  Geo.  F.  Eider  that,  some  time  dnring 
xTane  or  July  last  past,  Leigh  Robinson,  trustee,  stated  to 
him,  during  the  transaction  of  other  business,  that  he  pur- 
-chased  the  realty,  to  wit,  lot  17,  square  296,  without  knowing 
that  there  was  any  honse  thereon,  and  that  he  had  thus  ac- 
quired it  without  P'lying  money  therefor. 

3d.  The  affidavit  of  Joseph  Murdock,  ^^  that  the  said  house 
was,  when  I  was  called,  standing  on  blocks  or  rollers ;"  and 
further,  <^  that  to  remove  this  house  in  a  proper  manner, 
would  require  about  one  week  of  time." 

Upon  this  showing  Mr.  Justice  Wylie  dissolved  the  in- 
junction and  ordered  that  Emily  C.  Wright  be  allowed  to 
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remove  said  house;  and  the  case  is  now  here  upon  an  appeal 
from  this  order. 

Imgh  Robinson  for  the  receiver. 

Belva  A.  Lockwood  for  Emily  C.  Wright. 

By  the  court : 

The  proofs  on  the  hearing  for  the  attachment  and  injunc- 
tion against  Emily  C.  Wright  very  clearly  show  that  the- 
house  in  question  had  been  purchased  by  her  from  Mr.  Con- 
ner, and  paid  for  with  her  own  money  and  in  perfect  good 
faith.  She  was  not  a  formal  party  to  the  suit,  and  it  may 
well  be  questioned  whether  the  proceedings  against  her  were 
not  all  irregular.  She  explained  her  alleged  contempt  to  the 
satisfaction  of  the  court  below ;  and  that  matter  is  not 
properly  before  us  for  review.  She  claimed  ownership  of 
the  buildings,  and  a  title  to  property  cannot  be  divested  with- 
out due  process  of  law.  But  aside  from  this,  it  appears  that 
the  lot  of  ground  was  unimproved  when  the  house  was^ 
placed  upon  it;  that  it  was  a  frame  house  built  for  the  pur- 
pose of  removal,  if  necessary ;  and  that  it  was  not  fastened 
to  the  ground  by  pins  or  stakes,  but  stood  upon  blocks  or 
rollers,  so  that  it  could  be  removed  without  disturbing  the 
freehold. 

Now,  although  it  is  settled  law  that  real  estate  embraces 
all  additions  of  a  permanent  character  as  forming  part  of 
the  land ;  still  an  improvement,  like  the  building  under  con- 
sideration, we  are  inclined  to  regard  as  a  movable  fixture, 
and  may  be,  consistently  with  the  rule  of  law  referred  to,  held 
to  be  the  personal  property  of  the  tenant.  With  this  view 
we  think  the  order  appealed  from  ought  to  be  affirmed. 
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CHARLES  FORD  AND  SAMUEL  FORD,  DOING  BUSI- 
NESS  UNDER  THE  FIRMNAME  AND  STYLE  OP 
FORD  &  BRO.,  vs.  GEO.  G.  CORNISH. 

At  Law.— No.  12461. 

I.  When  the  declaration  in  an  action  at  law  is  npon  an  account  annexed 
thereto,  and  the  same  is  dnly  verified,  judgment  will  be  entered  for 
the  amount  due  under  the  75th  rule,  when  the  yerification  to  the 
plea  rests  upon  a  vague  and  general  denial,  and  fails  to  show  the 
particulars  of  the  defense  relied  upon. 

IL  The  court,  upon  a  motion  to  vacate  such  judgment,  will  lay  stress 
npon  the  fact  that  defendant's  attorney  was  in  the  court-room  when 
the  motion  was  presented,  and  interposed  no  objection. 

III.  The  motion  to  vacate  such  a  judgment  ought  to  be  made  at  the  same 
term  it  is  entered.    Olix,  J. 

STATEMENT   OF  THE  CASE. 

This  is  an  appeal  from  an  order  overruling  a  motion  made 
at  the  circait  to  set  aside  a  judgment  entered  in  this  cause 
under  the  75th  common-law  rule  of  the  court. 

The  declaration  sets  up  an  order  accepted  by  the  defendant 
in  the  words  and  figures  following : 

"  Washington,  D.  C, 

^'February  12, 1873. 
"G.  G.  CoKNiSH: 

^^  Sib  :  Please  pay  Messrs.  Ford  &  Bro.  out  of  third  and 
final  payment  due  me  on  completion  of  your  two  houses  on 
D  street,  near  New  Jersey  avenue,  according  to  contract,  for 
10,000  merchantable  brick,  or  enough  to  complete  same ;  and 
also  their  bill  for  front  brick  furnished  at  the  same  place.'' 

"C.  H.  HOLDEN. 
"Accepted. 

"G.  G.  CORNISH.'* 

The  common  counts  are  added,  and  accompanying  them 
is  an  account  or  bill  of  particulars  of  the  kind  and  quantity  of 
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bricks  which  had  been  furnished  by  plaintiff  upon  said  draft 
or  acceptance,  and  a  balance  of  $434.50  is  claimed  to  be  due 
and  unpaid. 

The  declaration  was  verified  by  the  affidavit  of  one  of  the 
plaintiffs,  "  who,  being  first  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  cause,  and  that  the  account  hereto  annexed  as  stated 
is  just  and  true,  as  he  is  informed  and  believes ;  and  that  the 
amount  claimed  thereby,  $434,50,  is  justly  payable  by  the 
said  defendant,  G.  G.  Cornish,  to  the  said  plaintiffs,  Charles 
Ford  and  Samuel  Ford,  with  interest  from  the  1st  day  of 
Decenber,  1873,  exclusive  of  all  set-offs  and  just  grounds  of 
defense.^ 

The  plea  of  defendant  merely  states  that  he  never  was 
indebted  as  alleged,  and  is  verified  by  his  own  affidavit,  as 
follows : 

"On  this  1st  day  of  June,  A.  D.  1874,  personally  appeared 
before  me,  clerk  of  the  supreme  court  of  the  District 
of  Columbia,  G.  G.  Cornish,  the  defendant  in  the  above- 
entitled  cause,  who,  being  duly  sworn  according  to  law, 
deposes  and  says  that  the  above  plea  is  true,  and  that  the 
plaintiffs  have  no  right  to  any  part  of  the  money  claimed  in 
their  declaration. 

«  GEOEGE  G.  CORNISH." 

On  the  1st  day  of  June,  1874,  a  judgment  was  entered  in 
favor  of  the  plaintiffs  for  the  amount  of  the  demand,  for  want 
of  a  sufficient  verification  to  the  plea  under  the  75th  rule  of 
court.  A  motion  was  made  at  the  October  term  of  said  cir- 
cuit court  to  vacate  said  judgment;  and  affidavits  were  read 
in  support  of  and  in  opposition  to  said  application ,  and  on 
November  24, 1874,  the  same  was  overruled,  and  the  defend- 
ants took  an  appeal  to  the  general  term. 


J.  N".  Ford  J  attorney  for  plaintiff. 
J.  Daniels^  contra* 
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By  the  coart : 

We  are  of  the  opiDion  that  the  verification  of  the  declara- 
tion ie  in  compliance  with  the  rale  referred  to,  but  that  the 
plea  is  not. 

The  latter  only  sets  ap  a  vague  and  general  denial,  and 
foils  to  show  the  particulars  of  the  defense  relied  upon.  We 
also  lay  stress  upon  the  fact  that  defendant's  attorney  seems 
to  have  been  in  court  when  the  motion  TC^as  presented  for 
jadgment,  and  interposed  no  objeetion. 

The  order  appealed  from  must  be  affirmed. 


OiiiN,  J.,  was  of  opinion  that  the  motion  to  vacate  the 
jadgment  ought  to  have  been  made  at  the  same  term  it 
was  entered,  and  that  it  could  not  be  entertained  at  any  sub- 
sequent term  of  the  court  below. 
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HARRIS J2J  M.  DE  HART  ET  AL.  vs.  WILLIAM   W. 

DEAN  ET   AL. 

In  Equity.— No.  3487. 

r.  The  oironmstances  required  to  create  an  estate  by  carteey  are  marriage, 
seizin  of  the  wife,  issne  born  alive,  and  the  death  of  the  wife;  and 
where  the  language  of  the  habendum  clause,  in  a  conveyance  of  real 
estate  to  a  married  woman,  was  '*  To  have  and  to  hold  the  said  pieces 
or  parcels  of  ground  nnto  the  said  party  of  the  second  part,  her  heirs 
and  assigns,  to  her  and  their  sole  v^e,  benefit,  and  behoof  forever,"  and 
all  of  the  foregoing  circumstances  had  transpired,  it  was  held  that 
the  husband  had  an  estate  as  tenant  by  the  curtesy. 

II.  The  act  of  Congress  for  the  protection  of  the  rights  of  married  women 
in  this  District,  so  far  as  regards  the  rights  of  the  husband  in  the  real 
estate  of  his  wife,  is  not  retroactive,  and  applies  only  in  reference  to 
property  acquired  after  the  passage  of  the  act. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  W.  Jones  for  complainant. 

James  S.  Edwards  for  defendant  W.  W.  Dean. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

Appeal  from  the  decree  of  Justice  Wylie,  holding  the 
special  term. 

The  facts  undisputed  in  this  case,  so  far  as  the  same  are 
material,  may  be  simply  stated  as  follows : 

On  the  2d  of  September,  1867,  a  conveyance  was  made  of 
certain  real  estate,  situated  in  this  District,  to  Mary  E.  J.  Dean, 
the  wife  of  William  W.  Dean.  In  this  deed  of  conveyance  it 
is  recited  that  the  parties  of  the  first  part,  (the  grantors,)  for 
the  consideration  of  $2,475,  have  granted,  bargained,  sold, 
aliened,  enfeoffed,  released,  and  conveyed,  and  do  by  these 
presents  grant,  bargain,  sell,  alien,  enfeoff,  release,  and  con- 
vey, unto  the  said  party  of  the  second  part,  (Mary  E.  J.  Dean,) 
her  heirs  and  assigns  forever,  all  those,  &c.,  (describing  the 
premises  conveyed.)    In  what  is  called  the  habendum  clause 
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of  the  deed  we  find  the  following  laugaage :  '^  To  have  and  to 
hold  the  said  pieces  or  parcels  of  groand  and  premises  and 
appurtenances  nnto  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  to  her  and  their  sole  use,  benefit,  and  behoof 
forever  :** 

Then  follows  covenants  of  warranty  of  title  in  the  grantors 
and  covenants  for  further  assurance. 

It  will,  therefore,  be  seen  that  this  deed  of  conveyance 
vested  in  Mrs.  Mary  E.  J.  Dean  and  her  heirs  an  estate  of  in- 
heritance in  fee-simple. 

It  further  appears  in  the  case  that,  upon  the  execution  of 
this  deed  of  conveyance,  Mrs.  Dean's  husband  and  children 
went  into  occupancy  of  the  premises  granted  them,  she  thus 
having  seizin  by  law  and  in  deed. 

Thus  matters  remained  until  the  fall  of  1870,  when  William 
W.  Dean  became  insane,  and  was  removed  to  the  Govern- 
ment Hospital  for  the  Insane,  and  has  been  there  ever  since 
confined. 

On  the  4th  of  April,  1872,  Mrs.  Dean  executed  a  deed  of 
trust  to  F.  W.  Jones,  to  secure  the  payment  of  about  $3,000 
to  one  Mark  Young,  her  husband  not  being  competent  to 
contract,  and  no  one  authorized  on  his  behalf  joined  in  such 
conveyance. 

Ou  the  6tli  of  December,  1872,  Mrs.  Dean  died,  but  left 
surviving  ber  husband  and  two  children,  born  of  the  mar- 
riage, having  made  ber  last  will  and  testament,  whereby  she 
devised,  or  attempted  to  -devise,  the  said  property  to  her 
brother-in-law,  H.  W.  De  Hart,  upon  certain  trusts,  with 
power  to  sell  the  same  if  at  any  time  be  should  think  it  for 
the  interest  of  her  children.  De  Hart  was  also  appointed 
her  executor,  and  duly  qualified.  On  the  17th  of  November, 
1873,  a  bill  in  equity  was  filed ;  the  complainants  were  Har- 
rison M.  De  Hart,  guardian  of  Mary  M.  and  Williau)  O.  Dean, 
Sarah  O.  DeHart  and  Harrison  M.De  Hart,  her  husband, 
Amelia  B.  Orosby  and  her  husband,  Henry  B.  Crosby,  and 
John  H.  Kaufman. 

The  defendants  to  the  bill  were,  William  W.  Dean,  the 
husband  of  the  grantee  in  the  deed;  Mary  M.  and  William  O. 
Dean,  minor  children  of  the  said  William  W.  Dean  and  Mary, 
his  wife ;  Hark  Young  and  Fred.  W.  Jones,  trustees. 


62  Supreme  Court,  D.  0.         [January  T., 


Hare  er  al.  ts.  Dean  et  al. 


This  bill  further  states  that  the  defendaut,  William  W. 
Dean,  was  the  husband  of  the  said  Mary  E.  J.  Dean  ;  and 
that  Mary  and  William  O.  Dean  are  the  children  and  only 
heirs  at  law  of  Mary  E.  J.  Dean  ;  and  that  the  trustee,  De 
Hart,  under  the  will  of  Mary  E.  J.  Dean,  attempted  to  make 
sale  of  the  property  conveyed  to  her  by  the  deed  first  men- 
tioned, and  obtained  an  ofGer  at  a  fair  price ;  but  that  the 
purchaser  refused,  under  legal  advice,  to  take  the  title,  as  I 
think  he  well  might. 

Under  this  bill  thus  filed  by  De  Hart  such  proceedings 
were  had  that  a  sale  of  the  property  was  decreed  on  the  16th 
of  December,  1873,  and  that  sale  was  ratified  three  days 
thereafter.  The  cause  was  then  referred  to  the  auditor,  with 
instructions  to  state  the  trustee  Jones's  account,  and  to 
make  distribution  of  the  fund  arising  from  the  sale.of  the 
property. 

On  the  24th  of  February,  1874,  the  auditor  filed  his  report, 
wherein,  among  other  things,  he  says : 

'•  Regarding  the  said  William  W.  Dean  as  tenant  by  the 
curtesy  of  said  real  estate,  I  have  allowed  him  the  value  of 
his  said  tenancy  from  the  proceeds  of  the  sale." 

The  amount  of  this  allowance  was  $1,250.72,  which,  if 
deducted  from  the  amount  received  on  the  sale  of  the  prop- 
erty, did  not  leave  a  sufficient  sum  to  pay  Young's  loan  to 
Mrs.  Dean,  made  to  enable  her  to  add  on  an  additional  story  to 
the  house.  The  report  of  the  auditor  was  excepted  to  by 
Young  and  other  creditors  of  Mrs.  Dean;  the  court  sustained 
the  exceptions,  and  a  decree  was  passed,  which  virtually 
deprived  the  husband  of  his  estate  by  the  curtesy,  and  his 
infant  children,  by  his  wife,  Mary  Dean,  of  a  home. 

On  examining  the  proofs  in  the  case,  I  think  it  clearly  ap- 
pears  that  Dean,  the  husband,  paid  from  his  own  funds  and 
earnings  the  entire  purchase-price  of  this  property.  The- 
husband,  not  being  indebted  at  this  time,  did,  as  many  pru 
dent  heads  of  families  do,  purchase  and  pay  for  this  property, 
and  directed  the  conveyance  to  his  wife  and  her  heirs  forever, 
thus  securing  to  her  and  their  two  children  a  home. 

Upon  this  state  of  facts  two  questions  naturally  arise : 

1st.  Whether  De  Hart  could  file  a  bill  in  chancery  against 
the  lunatic  husband  and  against  his  two  infant  wards. 
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2d.  Whether  William  W.  Dean  had  an  estate  as  tenant  by 
the  curtesy. 

A  very  InterestiDg  question  arises  under  the  first  point : 
whether  Mrs.  Dean  could  make  any  will,  agreement,  or  coq- 
tract  in  reference  to  property  acquired  by  her,  before  the  pas. 
sage  of  the  married  woman's  act  in  this  District.  My  opinion 
is  that  the  act  only  applies  in  reference  to  property  acquired 
after  the  passage  of  that  act ;  in  other  words,  the  act  was  not 
retroactive ;  however  that  may  be,  it  is  not  necessary  to  con- 
sider that  question  in  this  case. 

The  justice  holding  the  special  term  decided  that  William 
W.  Dean,  the  husband,  had  no  estate  by  curtesy.  To  create 
an  estate  by  curtesy  Littleton  says  four  circumstances  are 
absolutely  required  for  the  existence  of  this  estate,  namely, 
1st,  marriage;  2d,  seizin  of  the  wife;  3d,  issue ;  4th,  death  of 
the  wife.  (Curtis  Digest,  title  Y,  Curtesy,  chap.  1,  §  4,  6th 
page,  140.)  Tenancy  by  the  curtesy,  says  Kent,  vol.  4, 
page  27,  is  an  estate  for  life,  created  by  the  act  of  the  law^ 
when  a  man  marries  a  woman  seized  at  any  time  during  the 
coverture  of  an  estate  of  inheritance,  in  severalty,  in  copar- 
cenary, or  in  common,  and  hath  issue  by  her,  born  alive,  and 
which  mightby  possibility  inherit  the  same  estate  as  heir  to  the 
wife,  and  the  wife  dies  in  the  life-time  of  the  husband,  he 
holds  the  land  during  his  life  by  the  curtesy  in  England,  and 
it  is  immaterial  whether  the  issue  be  living  at  the  time  of  the 
seizin  or  at  the  death  of  the  wife^  or  whether  it  was  born  at  or 
before  or  after  the  seizin.  Seizin  is  of  two  kinds :  seizin  in 
law  arises  when  the  grantor  of  real  estate  gives  the  right  of 
present  possession  to  the  grantee ;  seizin  in  deed  is  the 
actual  possession  of  freehold  estate.  (§  4,  Kent's  Commenta- 
ries, 386;  1  Hillard  on  Eeal  Property,  82,  83 ;  2  Burril,  920, 
title  Seizin.)  By  the  common  law  of  England,  to  entitle 
a  husband  to  curtesy  in  the  estate  of  his  wife,  it  was  nec- 
essary that  she  should  be  seized  during  coverture,  in  law 
and  in  deed,  but  that  rule  does  not  prevail  in  any  State  of 
the  Union,  so  far  as  I  can  discover ;  it  is  usually  held  that  a 
seizin  in  law  by  the  wife  during  coverture  would  be  suffi- 
cient to  entitle  the  husband  to  an  estate  by  curtesy,  unless 
the  property  was  held  at  the  time  adversely. 

No  one  looking  at  this  deed  of  conveyance  to  Mrs.  Dean 
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can  fail  to  see  but  that  it  conveys  to  her  and  her  heirs  an 
estate  of  inheritance  in  fee-simple.  There  is  no  dispute  that^ 
upon  execution  of  the  deed,  the  husband  and  wife  entered 
into  the  possession  of  these  premises,  and  continued  their 
occupancy  until  the  death  of  the  wife,  nor  that  the  wife  is 
dead,  and  the  children  of  the  wife  and  the  husband  are  still 
living. 

Here,  then,  are  all  the  facts  undisputed  which  create  an 
estateof  tenant  by  the  curtesy:  1st,  marriage ;  2d,  issue  born 
alive ;  3d,  an  estate  of  inheritance  with  seizin  in  law  and  in 
deed ;  4th,  death  of  the  wife.  If  these  facts  do  not  give  the 
husband  an  estate  by  the  curtesy,  he  never  can  have  such 
estate. 

The  decree  in  this  case,  I  think,  should  be  reversed,  and 
the  bill  ordered  to  be  dismissed,  for  want  of  jurisdiction  of 
the  court  at  special  term  to  make  any  decree  for  the  sale  of 
the  property  in  question ;  and  that  the  complainant  pay  the 
costs  of  the  suit. 

Mr.  Justice  Wylie  dissented,  and  stated  his  opinion  to 
be  that  where  the  conveyance  to  the  wife  is  expressed  to  be 
for  her  sole  use  and  benefit,  as  in  this  case,  she  took  the 
property  unaffected  by  the  marital  right  of  the  husband,  and 
that  consequently  a  creditor  who  had  advanced  money  to 
the  wife  for  the  improvement  of  the  property,  and  taken 
security  from  her  alone  thereon,  was  not  to  be  postponed  to 
the  curtesy  of  the  husband. 
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ESAU  PICKRBLL  AND  ADOLPHOS  H.  PIOKRBLL, 
TRADING  UNDER  THE  NAME  OF  E.  PICKRELL 
&  CO.,  VS.  B.  F.  ZBLL  AND  MARY  H.  ZELL,  HIS 
WIFE,  GEORGE  B.  KIRBY,  TRUSTEE,  WILLIAM 
E.  REILLY,  AND  ELLEN  BRAWNER. 

In  Bquity.— No.  3151. 

A  e^iui  que  trust  has  not  saoh  an  iDterest  in  the  trast  estate  as  a  court 
of  equity  will  apply  to  the  discharge  of  a  judgement  debt,  when  the 
rents,  issues,  and  profits  thereof  are  directed  by  the  deed  creating  the 
trust  to  be  applied  to  the  support,  maintenanco,  and  education  of  his 
children. 

STATEMENT  OF  THE  CASE. 

The  plaintiffs  state  their  case  as  follows : 

They  sold  to  the  defendauts,  B.  F.  ZelL  and  Maty  H.  ZoU, 
bis  ^ife,  a  lot  of  lumber  and  materials  to  build  and  erect  a 
house  upon  the  premises,  being  part  of  lot  14,  in  square  437, 
fronting  on  Seventh  street,  south  25  feet  and  running  back 
99  feet  deep ;  that  the  said  B.  F.  Zell  and  Mary  H.  Zell  gave 
their  promissory  note  to  the  plaintiffs  for  the  sum  of  $653, 
and  dated  4th  of  February,  1870^  and  payable  five  months 
after  date,  but  did  nut  pay  the  same ;  that  the  plaintiffs  in- 
stituted suit  on  the  law  side  of  said  court  and  recovered 
judgment  for  their  claim,  on  which  execution  was  issued,  and 
returned  by  the  marshal  nulla  hona^  when  the  said  plaintiffs 
filed  a  bill  in  equity  to  obtain  a  decree  for  the  sale  of  the  life 
estate  of  the  said  B.  F.  Zell  and  Mary  H.  Zell,  or  either  of 
them,  in  said  premises,  to  satisfy  said  judgment,  or  to  sell 
whatever  interest  they  may  hold  in  said  premises. 

The  bill  was  taken  pro  confesso  against  all  the  defendants, 
and  on  being  set  for  final  hearing,  was  submitted  to  the  con- 
sideration of  the  court,  upon  original  bill  and  exhibits  there- 
to and  amended  bill.  The  court  decreed  "  that  the  property 
sought  to  be  subjected  to  the  debts  of  Zell  and  his  wife  is 
not  liable  therefor.  It  is  ordered  that  the  decree  pro  confesso 
be  set  aside,  and  that  the  bill  be  dismissed ;"  from  which 
decree  the  plaintiffs  appeal  to  the  court  in  general  term. 
5d 
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The  clause  in  the  deed  of  trust  upon  which  the  questioa 
arises  made  by  Hugh  B.  Sweeney  to  George  E.  Kirk,  trustee^ 
is  as  follows:  "Together  with  the  buildings,  improvements^ 
rights,  privileges,  and  appurtenances  thereunto  belonging,  ia 
trust  for  Mary  H.  Zell,  the  wife  of  Enoch  F.  Zell,  and  the 
children  of  the  said  Mary  H.  Zell,  and  any  other  child  or 
children  hereafter  begotten  between  said  Enoch  F.  and  Mary 
H.,  and  to  and  for  no  other  use,  intent,  and  purpose  whatever. 
That  is  to  say,  that  the  said  Kirk,  his  heirs  and  assigns,  shall 
and  will  permit  said  Zell  to  use  and  enjoy  the  same,  together 
with  the  buildings,  improvements,  and  appurtenances,  rents, 
issues,  and  profits  thereof  arising,  for  and  during  his  natural 
life;  and  after  his  death,  to  bold  the  same  in  trust  as  afore- 
said until  the  whole  of  said  children,  as  aforesaid,  shall 
arrive  at  the  age  of  2L  years ;  and  to  apply  the  rents,  issues, 
and  profits  arising  therefrom  to  the  support,  maintenance^ 
and  education  of  said  children  or  child  as  aforesaid ;  and 
upon  this  further  trust,  that  he,  the  said  Kirk,  his  heirs  and 
assigns,  at  the  request  and  direction  of  the  said  Mary  H.  Zell, 
shall  at  all  times  hereafter,  prior  to  the  said  children  or  child 
arriving  at  the  age  of  21  years,  dispose  of  said  land  and 
premises  for  the  joint  benefit  of  said  Mary  H.  Zell  and  said 
children  or  child,  as  aforesaid,  without  any  interference  of 
the  said  Enoch  F.  Zell,  and  to  convey  the  same  to  the  pur- 
chaser and  purchasers,  she,  the  said  Mary  H.  Zell,  going 
thereon,  and  from  the  proceeds  therefrom  to  purchase  some 
other  property  or  invest  otherwise,  as  the  said  Mary  H.  shall 
designate,  and  hold  the  same  in  trust  as  aforesaid,  or  hold 
the  proceeds  for  the  benefit  of  the  parties  aforesaid." 

B.  P.  Jackson  for  complainants. 
Ko  appearance  for  defendants. 

Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the  court : 

In  Starr  vs.  Keefer^  (1  Mac  A.,  166,)  we  decided  where  a 
deed  of  trust  directed  the  trustee  to  permit  the  cestui  que 
trust  to  enjoy  the  rents,  issues  and  profits,  arising  from 
the  trust  estate  during  his  life,  and  to  apply  the  same  to 
the  support,  maintenance,  and  education  of  his  children. 
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that  sach  cestui  que  trust  had  not  aD  interest  in  the  property 
\vhich  a  court  of  eqaity  conld  apply  to  the  satisfaction  of  a 
judgment  debt.  The  complainant  here  seelics  for  the  same 
relief  upon  a  deed  of  trast  similar  in  all  respects.  The  clauses 
upon  which  the  question  arises  in  both  deeds  are  substan- 
tially alike;  and  the  decision  then  made  must  therefore 
govern  in  the  present  case.  The  effect  of  granting  the  com- 
plainant's prayer  would  be  to  divert  the  rents  and  profits  of 
the  estate  from  the  purposes  for  which  the  trust  was  created^ 
viz,  the  support  and  education  of  the  children.  It  was  mani- 
festly the  design  of  the  grantor  to  provide  a  fund  for  thia 
purpose,  and  he  simply  gave  the  administration  of  his  bounty 
to  their  parents  and  natural  guardians.  The  court  cannot 
deprive  them  of  this  valuable  privilege  for  the  purpose  of 
enforcing  a  judgment  with  which  they  have  no  connection. 
We  cannot  execute  the  trust  as  if  it  were  for  the  sole  benefit 
of  the  defendants  without  prejudice  if  not  gross  injustice  to 
the  rights  of  the  children.  The  consequence  is  that  the 
decree  appealed  from  mast  be  affirmed. 
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EDWARD  C.  CARRINGTON,  ELIAS  RASHER,  AND 
CAROLINE  RASHER,  VS.  EDWARD  T.  SWEENY 
AND  JAMES  A;  SWEENY. 

In  Equity.— No.  3915. 

I.  An  Appeal  does  Dot  perpetuate  an  injunction  which  the  special  term 

has  refused  to  grant. 

II.  An  appeal  to  the  general  term  does  not  keep  a  mere  preliminary  re- 

straining order  in  full  fprce  and  effect  afcer  the  injunction  is  granted 
or  refused. 

STATEMENT  OF  THE  CASE. 

An  order  was  issued  in  this  case  requiring  the  defendants 
to  show  cause  why  they  should  not  be  attached  for  an  alleged 
contempt  of  court,  in  disobeying  a  restraining  order  made  by 
the  justice  holding  the  equity  term. 

The  complainants  filed  their  bill  on  the  10th  day  of  Sep- 
tember, 1874,  and  at  the  same  time  obtained  an  order  that 
the  defendants  show  cause  why  an  injunction  should  not 
issue  against  them,  and  enjoining  them  in  the  meantime 
from  committing  certain  acts  of  trespass  upon  the  com- 
plainant's property  which  were  alleged  in  the  bill.  On  the 
hearing  of  the  application  (which  was  the  return-day  of  the 
said  order)  for  the  injunction,  the  court  refused  to  grant  it, 
and  discharged  the  order  to  show  ciiuse.  From  this  decision 
the  complainants  appealed  to  the  general  term,  and  filed  their 
undertaking  in  the  cause  upon  the  theory  that  it  would  oper- 
ate as  a  supersedeas  of  any  proceeding  on  the  part  of  the  de- 
fendants. And  the  defendants,  on  the  other  hand,  proceeded 
with  the  work  from  which  they  had  been  restrained,  suppos- 
ing they  were  at  liberty  to  do  so  notwithstanding  the  appeal. 

The  complainants  then  obtained  from  the  court  in  general 
term  an  order  that  the  defendants  show  cause  why  they 
should  not  be  punished  for  contempt  of  court  in  renewing  the 
alleged  acts  of  trespass  after  the  appeal  was  taken.  And 
they  contended  that  the  appeal  kept  the  preliminary  restraining 
order  in  full  force  and  efifect. 


1875.]  SUPBEME^COUET,  D.  0.  69 

CarrlDgtoB  et  al.  rs.  Sweeney  et  al. 

The  coart  were  UDanimoasly  of  opinion  that  snch  was 
not  the  case;  that  whether  the  injanction  is  granted  or  re- 
fused, it  is  the  end  of  the  preliminary  order ;  and  that  the 
appeal  cannot  be  considered  as  establishing  an  injanction 
when  the  special  term  had  refused  to  grant  it.  The  rale  to 
show  cause  was  discharged. 

Carrington  &  Carrington  for  complainants. 
John  E.  iforria  for  defendant. 
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HILTON  ET  AL.  VS.  HILTOlir  ET  AL. 
In  Equity.— No.  3632. 

I.  A  devise  in  a  will "  of  all  that  part  of  lot  eight  (8)  of  Dayidaon's  sabdiviBon 
of  square  two  hundred  and  fifteen,  (215,)  fronting  on  Foorteenth 
street  west,  between  L  and  M  streets  north,  with  the  improvements; 
that  is  to  say,  one-half  of  the  said  lot  and  improvements  to  the  said 
Carberry  S.  Hilton  in  fee-simple,  and  the  remaining  half,  as  he  may 
choose,  to  him,  the  said  Carberry  S.  Hilton,  in  trust  for  the  sole  use 
and  benefit  of  his  said  children,  John  Percy  Hilton  and  Henry  Slicer 
Hilton,  in  fee-simple  to  be  equally  divided  between  them,"  was  con- 
strued to  carry  the  whole  of  the  lot  and  not  merely  the  half. 

n.  Where  the  will  directs  all  the  estate  to  be  sold  by  the  executors  for 
the  payment  of  legacies,  and  the  several  legatees  are  named,  and  the 
amount  each  is  to  receive  specified,  the  personal  estate  first* is  to  be 
exhausted,  and  the  leal  estate  is  to  be  resorted  to  only  to  make  up 
for  any  deficiency  of  the  personal  for  these  purposes.  To  the  extent 
that  it  is  not  needed,  it  or  its  proceeds  go  to  the  heirs  at  law  when 
the  will  does  not  otherwise  dispose  of  it. 

lU.  In  case  there  is  a  direction  to  sell  the  real  estate  for  the  purpose  of 
paying  particular  legacies  it  is  not  a  conversion  of  the  real  property 
into  personalty,  except  for  that  purpose  and  extent. 

STATEMENT  OF  THE  CASE. 

The  complaiDants  filed  their  bill  in  this  caase,  praying  for 
a  constraction  of  the  will  of  the  late  John  P.  flilton,  and  for 
the  purpose  of  declaring  the  trasts.  The  portion  of  the  will 
necessary  to  be  considered  reads  as  follows : 

^^  Item :  As  soon  aft.er  my  decease  as  possible,  I  direct  that 
my  debts  and  funeral  expenses  be  paid  oat  of  any  portion  of 
my  estate  which  may  first  come  into  the  hands  of  my  execa- 
tors  hereinafter  named. 

"  Item  :  Secondly,  I  direct  that  all  of  my  estate,  except  such 
as  is  hereinafter  otherwise  devised  and  beqaeathed,  be  sold 
by  my  execntors,  at  as  early  a  day  as  practicable,  upon  such 
terms  and  conditions  as  may  seem  best  in  their  judgment  for 
the  best  interest  of  all  herein  concerned,  and  that  the  pro- 
ceeds arising  therefrom  shall  be  divided  in  the  following  man- 
ner and  proportions,  as  they  are  first  herein  named,  written, 
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and  stated,  as  far  as  the  amount  realized'  from  the  sale  of  my 
said  estate  will  allow,  viz : 

"  Item  :  I  give  and  devise  unto  my  kind  and  obedient  son, 
Carberry  S.  Hilton,  and  my  grandchildren,  John  Percy  Hil- 
ton and  Harry  Slicer  Hilton,  sons  of  Oarberry  S.  Hilton,  all 
that  part  of  lot  eight  (S)  of  Davidson's  subdivision  of  square 
two  hundred  and  fifteen,  (215,)  fronting  on  14th  street  west, 
between  L  and  M  streets  north,  with  the  improvements ;  that 
is  to  say,  one-half  of  the  said  lot  and  improvements  to  the 
said  Carberry  S.  Hilton  in  fee-simple,  and  the  remaining  half, 
as'he  may  choose,  to.him  the  said  Carberry  S.  Hilton,  in  trust, 
for  the  sole  use  and  benefit  of  his  said  children,  John  Percy 
Hilton  and  Harry  Slicer  Hilton,  in  fee-simple,  to  be  equally 
^iivided  between  them.'' 

Then  follow  twenty-four  pecuniary  legacies,  amounting  in 
the  aggregate  to  $14,900,  including  the  following  legacies  to 
the  plaintiff's  children : 

To  Annie  T.  Smith,  for  self .' $2, 500 

To  Annie  T.  Smith,  for  her  children 1, 000 

John  Emory  Hilton 2, 000 

John  Emory  Hilton's  children 2, 000 

Laura  R.  Morsell's  children 2, 000 

For  self 500 

Then  follows  this  clause : 

^^Item:  I  give  and  bequeath  unto  my  kind,  afi:ecliouateson, 
Oarberry  S.  Hilton,  all  the  rest  and  residue  of  my  estate  of 
which  I  may  die  seized  and  possessed  which  is  not  herein 
otherwise  devised  and  be^queathed,  such  as  moneys,  bonds, 
stocks,  judgments,  notes,  household  furniture,  and  all  per- 
sonal eflfects  of  every  description,  and  not  herein  otherwise 
disposed  of,  for  his  sole  use  and  benefit  and  that  of  his 
children." 

"Item:  I  direct  that  the  rents  accumulating  from  my  estate, 
until  such  a  time  as  my  executors  shall  have  disposed  of  the 
same,  shall  be  distributed  as  follows :  After  deducting  all 
expenses  for  repairs,  taxes,  and  insurance,  the  same  shall  be 
equally  divided  among  my  four  children ;  namely,  Oarberry 
S.  Hilton,  Annie  T.  Smith,  John  Emory  Hilton,  and  Laura 
E.  Morsell." 
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The  cause  was  certified  to  the  general  term  to  bQ  heard  in 
the  first  instance. 

Samuel  L.  Phillips  and  John  J,  Johnson  for  complainants. 

ESTATE  OF  THE  EXECTJTOBS. 

This  will  conveys  to  the  executors  an  estate  in  all  the  dece- 
dent's property,  coupled  with  the  trusts  of  paying  the  debta 
and  legacies. 

This  has  been  expressly  ruled  in  a  similar  case  of  Taylor 
vs.  Benham,  5  How.,  267. 

EXTENT  OF  THE  POWER  OF  EXECUTORS. 

The  trust  reposed  by  the  testator  in  the  exe^jutors  gives 
them  the  power  only  to  sell  sufficient  of  the  estate  to  pay  the 
debts  and  legacies,  notwithstanding  the  whole  estate  is  de- 
vised for  that  purpose.    Because— 

1.  It  is  a  general  rule  that  although  an  entire  property  is 
made  chargeable  with  legacies  and  debts,  still  no  more  will 
be  allowed,  as  a  general  rule,  to  be  sold  than  is  adequate  for 
this  purpose,  unless  a  clear  intent  of  the  testator  is  shown. 

Thus  it  has  been  held  that  ''  a  power  to  sell  given  to  an 
executor  becomes  imperative  when  the  estate  is  settled  or  all- 
claims  are  presumptively  barred  by  lapse  of  time,  and  so 
where  no  object  remains  to  be  accomplished,  or  such  object 
has  become  impossible." 

JacJcson  vs.  Jansen^  6  Johns.  R,  73 ;  3  Cowan,  651 ;  22  Ohio^ 
241 ;  1  De  G.,  M.  &  G.,  635. 

"In  this  view,  the  purposes  of  the  testator  must  be  ascer- 
tained from  the  whole  will,  and  the  objects  of  the  power  must 
be  considered  in  connection  with  the  power  itself."    Ibid. 

"  Where  the  objects  of  the  trust  are  accomplished,  the 
trustee  may  be  enjoined  by  a  court  of  equity  from  selling,  and 
an  interlocutory  injunction  will  be  continued  in  such  a  case, 
notwithstanding  a  denial  in  the  answer,  if  the  case  is  doubt- 
ful, on  the  ground  of  irreparable  injury."  {Neely  v.  Steel,  1 
Bev.  Eq.  E.,  240.)  The  executors  cannot  sell  any  more  than 
will  be  necessary  to  pay  off  the  legacies  remaining  after  the 
personal  property  shall  have  been  exhausted.  In  support  of 
this  proposition,  we  cite  the  court  to  6  Wall,  page  471,  DoCy 


1875.J  Supreme  Court,  D.  C.  7^^ 


Hilton  el  al  ts.  HIUod  et  al. 


Lessee  of  Poore^  vs.  Cansidine,  Mr.  Justice  Swayne,  in  deliv- 
eriDg  the  opinion  of  the  court,  in  speaking  of  the.  purposes 
and  objects  for  which  trustees  .ict,  says:  *' And  when  they  are 
satisfied,  the  estate  of  the  trustee  ceases  to  exist,  and  his  title 
becomes  extinct.  The  extent  and  duration  of  the  estate  are 
measured  by  the  objects  of  its  creation ;  ^  and  cites,  among 
others,  the  case  of  Webster  vs.  Cooper^  14  How..  409.  Mr. 
Jarman  says:  "Trustees  take  exactly  the  estate  which  the 
purposes  of  the  trust  require."  And  Chancellor  Kent,  in  his 
4th  Com.,  says :  "The  general  rule  is  that  a  trust  estate  is 
not  to  continue  beyond  the  period  required  by  the  purposes 
of  the  trust ;  and  notwithstanding  the  devise  to  the  trustee 
and  their  heirs^  they  take  only  a  chattel  interest  where  the 
trust  does  not  require  an  estate  of  higher  quality."  In  Cor- 
dal's  case,  Cro.  Eliz.,  3IG,  it  is  stated  that  if  lands  be 
limited  by  deed,  to  hold  for  the  p  lyment  of  debts  or  of  such 
legacies  as  the  grantor  may  give  in  his  will,  the  grantee 
would  take  a  feehold  conditional,  dHterminableon  thereJ3eipt 
of  sufficient  moneys  out  of  the  hmd  for  the  purposes  of  the 
trust.  While  treating  of  this  subject,  we  c  iunot  refcain  from 
citing  the  case  of  Jackson  vs.  Harris^  in  8  Johns.,  144.  Mr» 
Justice  Sppncer,  in  delivering  the  opinion  of  the  court,  says: 
"The  will  gives  the  premises  by  these  words:  *also  to  my 
beloved  son,  Harry  Harris,  I  give  and  bequeath  all  this  certain 
lot  of  land  which  I  now  possess,  and  is  known  by  No.  136^ 
together  with  all  my  farming-utensils,  and  likewise  stock  be- 
longing to  my  estate ; '  then,  after  some  specific  legacies,  are 
those  words,  'all  these  several  legacies,  before  mentioned,  are 
to  be  paid  the  first  of  May,  1805,  all  of  which  is  to  be  raised 
and  levied  out  of  my  estate.'"  This  learned  judge  says: 
"Some  stress  was  placed  on  the  word  'all,'  in  the  devise  of 
the  premises  to  Henry,  to  show  that  wuch  a  word  is  to  be  taken 
as  descriptive  of  locality  and  not  of  interest.  We  are  of 
opinion  that  Henry  Harris  took  only  a  life-estate  in  the  lands. 
The  charge  here  is  on  the  testsitor's  estate  generally,  and  it 
imi)ort8  his  property,  his  estate,  as  well  personal  as  real.'^ 
The  learned  judge  further  adds :  "  If  the  personalty,  there 
is  no  intent  shown  on  the  face  of  this  will  that  the  executors 
should  sell  the  whole  of  the  estate  irrespective  of  the  neces* 
sity  to  pay  the  charges  imposed  upon  it." 
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This  intent  is  never  deemed,  as  shown  from  the  mere  fact 
that  all  of  the  testator's  est'^te  is  devised  to  be  sold  to  pay 
debts  and  legacies.  The  testator  at  the  time  of  making  his 
will  is  uncertain  how  long  he  may  live,  how  much  of  the  estate 
may  be  consumed  in  the  interval,  and,  as  a  consequence,  how 
far  it  will  be  ample  to  meet  his  bequests.  This  uncertainty 
is  exhibited  in  this  particular  case  by  the  fact  that  this  tes- 
tator declares  that  the  legacies  shall  be  paid  in  the  order 
named,  and  ^'as  far  as  the  amount  realized  from  the  sale  of 
my  estate  will  allow,  viz  :  ^  The  sole  object  of  the  testator 
was  the  payment  of  the  bequests  ^'  as  far  as  the  amount  re- 
alized from  the  sale  of  his  estate  will  allow,  and  for  this  pur- 
pose, and  this  alone,  he  directed  the  estate  to  be  sold  and  the 
whole  of  it,  if  necessary."  The  fact  that  the  whole  of  it  wa« 
to  be  sold,  if  necessary,  for  tie  above  purpose,  is  no  evidence 
of  intention  that  it  all  should  be  sold,  if  it  should  be  found  un- 
uunecessary.  Besides,  if  the  tet^tator  intended  thatno  legacies 
should  be  paid  at  all  events,  it  was  necessary  for  him  to  direct 
that  his  whole  estate  should  be  sold,  for  if  he  had  not,  the 
legacies  would  oiily  have  been  payable  out  of  the  personal 
property  of  the  decedent,  and  would  have  been  uo  charge 
whatever  on  his  real  estate. 

Any  intention  of  the  testator  to  cause  all  his  real  estate 
to  be  sold  irrespective  oi*  the  payment  of  the  legacies,  is  ftir- 
ther  rebutted  by  the  fact  that  the  second  clause  and  the  ne:s:t 
to  the  last  clause,  which  clearly  show  that  a  propitious  sale 
without  regard  to  the  charges  of  the  will  was  not  contemplated, 
and  that  the  rents  of  the  entire  estate  were  to  be  equally 
divided  among  the  entire  children  until  the  property  should 
be  sold ;  and  that  this  sale  might  never  be  necessary,  for 
the  executors  were  to  keep  the  property  from  waste  by 
repairs,  and  to  pay  such  annual  assessments  as  taxes  and 
insurance ;  things  which  only  are  necessary  in  the  event  of 
the  expiration  of  long  periods  of  time. 

If  it  had  been  his  intention  to  withdraw  entirely  his  real 
estate  from  his  children  and  subject  it  to  sale  in  order  to 
create  a  fund  of  personalty  and  not  to  liquidate  the  lega- 
cies, he  would  not  have  devised  the  rents  accruing  in  the 
mean  time  prior  to  sale,  but  would  have  subjected  the  real 
estate  from  the  date  of  his  demise  also  to  their  payment, 
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and  thus  have  carried  the  rents  as  well  before  the  sale  as 
the  proceeds  of  sale  themselves. 

It  is  thereforeapparent  thattheonlyintentjonof  the  testator 
in  declaring  that  "  all  of  my  estate  be  sold  by  uiy  execators 
at  as  early  a  day  as  practicable,  apon  such  terms  and  condi- 
tions as  may  seem  best  in  their  judgment  for  the  best  inter- 
est of  all  herein  concerned,  and  that  the  proceeds  arising 
therefrom  shall  be  divided  in  the  following  manner  and 
proportions,  as  they  are  first  herein  named,  written,  and 
stated,  as  far  as  the  amount  realized  from  the  sale  of  my 
said  estate  will  allow,"  was  that  all  the  estate  should  be  sold 
for  the  payment  of  these  bequests,  and  nothing  else.  Indeed 
the  foregoing  languageimportsthis  was  his  sole  object,  because 
he  declares  that  ^*  the  proceeds  arising  therefrom  shall  be 
divided"  in  their  payment,  and  this  is  the  only  purpose 
declared  in  any  part  of  the  will.  The  effect  of  the  other  con- 
struction, namely,  that  all  the  real  estate  should  be  sold  irre- 
spective of  its  necessity  to  pay  the  legacies,  would  be  to 
create  a  fund  of  personalty  which  is  nowhere  declared  in  the 
will ;  and  that,  too,  in  opposition  to  the  purpose  which  the  tes- 
tator has  himself  stated,  viz,  the  payment  of  the  legacies, 
and  also  in  direct  contravention  of  the  devise  of  the  in- 
tervening rents. 

It  is  therefore  submitted  that  the  executors  have  power 
to  S€ll  any  and  all  the  undevised  real  estate  of  the  testator 
to  the  extent  of  liquidating  ev«ry  debt  and  legacy,  but  no 
iatther. 

RESIDUARY  CLAUSE  IN  FAVOR  OF  DEFENDANTS. 

This  first  residuary  clause  under  which  the  defendant 
must  make  claitn,  or  not  at  all,  to  the  exclusion  of  his 
brother  and  sisters,  is  as  follows : 

"Item:  I  give  and  bequeath  unto  my  kind,  affectionate 
son,  Carberry  S.  Hilton,  all  the  rest  and  residue  of  my  estate 
of  which  I  may  die  seized  or  possessed,  which  is  not  herein 
otherwise  de\ised  and  bequeathed,  such  as  moneys,  bonds, 
stocks,  judgments,  notes,  household  furniture,  and  personal 
eflfectsof  every  description,  and  not  herein  otherwise  disposed 
of  for  his  sole  use  and  benefit  and  that  of  his  children."  Is 
this  a  devise  of  realty  or  bequest  of  personalty  ?    The  rules 
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of  law  governing  its  interpretation  will  be  best  exhibited 
by  the  following  authorities :  7  Bug.  C.  L.  B.,  8 ;  Barnes  vs. 
Patch,  8  Ves.,  604 ;  9  Ves.,  136,  6  Term  R.,  610 ;  1  Pet.,  585  ; 
36  Me.,  211 ;  Oowper,  299 ;  32  Miss.,  116 ;  2  L.  and  Eq.,  210; 
6  L.  and  Eq.,  715 ;  7  Common  Bench,  91 ;  2  Atk.,  102  ;  IS 
Pick.,  539 ;  2  P.  Williams,  335  ;  8  Ves.,  607 ;  11  Bast,  163 ; 
2  Greene,  53 ;  1  Spencer,  K.  J.,  246 ;  1  Bos.  Pull.,  New  York 
Bep.,  214;  1  Rawle,  408;  5  Barn,  and  Aid.,  18 ;  5  Taunton, 
238 ;  6  Barn,  and  Cr.,  513;  14  East.,  370  ;  4  Gray,  193 ;  17 
Beavan,  210 ;  20  lb.,  147 ;  7  Taunton,  79  ;  9  Ves.,  142 ;  9  B. 
L.  and  Eq.  R.,  196 ;  39 16.,  78 ;  20  Pich.,  258 ;  2  Ves.  Sr.,  51. 
Notwithstanding  this  array  of  authorities,  in  many  instances 
almost  identical  with  the  present  will,  it^is  claimed  by  the  de- 
fendant that  this  clause  is  a  devise  of  the  entire  residue  of 
the  testator^s  estate,  after  payment  of  the  legacies,  and  that 
because  the  words  "estate"  and  "seized''  are  used — words 
ordinarily  applicable  to  real  estate.    But  under  the  most 
favorable  circumstances  the  word  "estate"  is  equally  de- 
scriptive, as  we  have  seen,  of  personal  property,  and,  when 
defined  by  the  evident  intention  of  the  testator,  will  be  re- 
strained to  personal  property  alouQ.    It  is  true  that  the  word 
"seized"  is  in  strict  legal  parlance  ordinarily  applied  exclu- 
sively to  the  possession  of  real  estate,  but  how  many  testators 
are  there,  dying  inops  concilii,  but  what  will  use  the  word 
"seized"  as  entirely  synonymous  with  "possessed  F    If  such 
literal  criticisms  are,  however,  to  be  introduced  in  opposition 
to  the  general  scope  of  the  will  and  its  substantive  provisions, 
it  may  be  mentioned  in  this  connection,  as  an  offset,  that 
throughout  the  entire  will  and  in  thirteen  instances,  when 
the  testator  is  giving  a  legacy,  he  used  the  appropriate  phrase 
to  carry  personal  property  of  "I  give  and  bequeath,"  and  in 
the  one  instance  where  he  gives  to  the  defendants  specific 
real  estate,  he  uses  also  the  professional  expression,  to  carry 
such  real  estate,  of  "I  give  and  devise;^  while  we  find  in  this 
residuary  clause  under  discussion  the  same  exact  legal  Ian* 
guage  to  carry  only  personal  property,  namely,  "I  give  and 
bequeath,''^  and  the  same,  too,  wnich  he  had  invariably  em- 
ployed in  the  many  preceding  portions  of  the  will  when  he 
was  conveying  only  legacies  or  personal  property. 
So,  again,  if  we  compare  the  phraseology  adapted  to  pass 
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real  estate  in  the  specific  devise  of  a  portion  of  lot  8,  square 
215,  to  the  defendant  Carberry  and  his  children,  with  that 
employed  in  this  beqaest,  we  find  in  the  former  that  the  lot 
is  devised  to  them  "in  fee-simple,"  while  in  this  residuary 
clause,  having  in  his  mind  that  only  personal  property  was 
to  be  given,  which  required  no  words  of  limitation  to  carry 
the  entire  interest,  we  find  that  no  such  wonis  were  used. 
These  criticisms,  we  submit,  are  of  far  more  value  than  any 
professional  or  technical  signification  of  the  words  "seized" 
or  ^'  estate,"  because  the  testator  has  shown  by  the  other 
clauses  of  the  will  that  he  knew  the  difference  between  the 
words  "bequeath"  and  "devise"  and  between  the  expressions 
^'fee-simple,"  necessary  to  convey  the  absolute  title  of  real 
estate,  and  no  words  of  limitation  when  personal  property 
alone  was  given.    Indeed,  we  shall  see  that  the  t>estator  him- 
self was  afraid  of  the  general  signification  of  the  word  "  estate," 
and  therefore  specially  confined  it  within  the  limits  of  his  in- 
tention by  the  plainest  language.    The  clause  is  "I  give  and 
beqaeath  unto  my  kind  and  affectionate  son  Carberry  S. 
Hilton  all  the  rest  and  residue  of  my  estate  of  which  I  may 
die  seized  and  possessed,  which  is  not  hereinbefore  other- 
wise devised  and  bequeathed,  such  as  moneys,  bonds,  stocks, 
jadgments,  notes,  household  furniture,  and  all  personal  effects 
of  every  description  not  herein  otherwise  disposed  of,  for  his 
sole  use  and  benefit  and  that  of  his  children."    If  there  can 
be  any  limitation  of  the  general  signification  of  words,  we 
claim  that  this  testator  has  so  expressed  himself  in  this  clause. 
In  other  words,  the  testator  himself  defines  his  meaning  of 
the  word  "estate,"  by  saying  that  this  term  shall  carry  things, 
"such  as  moneys,  bonds,  stocks,  judgments,"  &c.,  articles  of 
personal  property  exclusively.     Ttie  abundant  authorities 
cited  above  show  how  similar  bequests  have  been  interpreted 
by  the  courts.    To  give  a  more  extended  signification  than 
the  testator's  own  definition  in  making  this  bequest,  to  carry 
real  estate,  would  be  doing,  it  is  submitted,  palpable  violence 
to  his  wishes,  and  in  effect  be  establishing  a  will  in  direct 
opposition  to  the  plainest  expressions  of  the  English  language. 
Besides,  there  is  no  general  overruling  intent  manifested  in 
any  part  of  the  will  to  justify  such  a  construction.    On  the 
contrary,  as  will  be  seen  further  on,  the  restriction  of  this  re- 
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siduary  clause  to  a  bequest  of  personal  property  is  the  only 
hypothesis  under  which  all  the  provisions  of  the  will  can  be 
harmonized. 

As  another  internal  evidence  arising  out  of  the  phraseology 
of  this  same  clause  and  independent  of  the  definition  given 
by  the  testator  himself  of  the  word  ^'estate,''  it  may  be  impor- 
tant to  mention  that  he  says,  ^^of  all  the  rest  and  residue  of 
my  estate  of  which  I  may  die  seized  or  possessed,  which  is 
not  herein  otlierwise  devised  and  bequeathed^  •  •  •  I  give 
and  bequeath,''  &c.  Of  what  property  was  he  here  speaking 
as  having  "herein  otherwise  devised  and  bequeathed  "  t  The 
testator  had  already,  in  the  first  part  of  his  will,  conveyed 
his  estate  to  his  executors,  in  trust,  to  sell  all  of  it,  if  neces- 
sary, for  the  payment  of  his  legacies,  and  which  event  he 
thought  might  be  necessary  in  the  uncertainty  of  the  future. 
This  direction  to  his  executors  to  sell  was,  as  decided  in 
Taylor  vs.  Benham^  5  How.,  207,  not  only  a  naked  power  of 
sale,  but  one  coupled  with  a  trust,  which  necessarily  vested 
in  them  the  title  of  the  estate  to  an  extent  sufficient  to  enable 
them  to  transfer  it  from  themselves  and  vest  it  in  purchasers. 
With  this  idea  in  view,  namely,  that  he  had  praetically 
devised  all  his  real  estate  to  his  executors  to  pay  legacies, 
and  which,  by  the  way,  is  the  controlling  intent  of  the  will, 
he  says  "of  all  the  rest  and  residue  of  my  estate  •  •  » 
which  is  not  herein  otherwise  devised  and  bequeathed 
*  *  *  .  I  give  and  bequeath,"  &c.,  thus  again  showing  that 
personal  property  was  exclusively  the  subject  of  his  thought 
in  penning  this  clause. 

EQIHTABLE   CONVERSION  OF  THE  REALTY  INTO  PEBSONAL 

PROPERTY. 

But  the  defendants  may  attempt  to  escape  the  force  of  the 
foregoing  reasoning  by  saying,  "  True,  we  admit  that  this  resid- 
uary clause  carries  only  personal  property,  but  the  testator, 
by  ordering  the  realty  to  be  sold,  converted  it  in  equity  into 
personalty,  and  under  that  category  it  passes  to  the  defendant; 
the  rule  in  equity  being  that  which  is  ordered  to  be  sold  will 
be  considered  as  already  sold,  and  a  part  of  the  personal 
estate."  But  while  this  is  true  in  some  instances,  it  is  not 
universally  so.    It  is  only  true  where  such  is  evidently  the 
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intention  of  the  testator,  and  is  necessary  so  to  be  considered 
in  order  to  carry  out  the  purposes  of  the  will.    It  is  never 
true  when  it  would  be  in  opposition  to  its  manifest  intent. 
For  example,  although  land  may  be  directed  to  be  sold  for 
the  purpose  of  paying  legacies  or  charges,  yet  the  personal 
property  of  the  testator  will  nevertheless  be  the  primary  fund 
for  their  x>ayment,  and  the  land  pass  to  the  heir  at  law  as 
landj  if  the  personal  assets  are  sufficient  for  the  charges. 
Perry  on  Trusts,  §§  566,  567.     So  here,  although  the  real 
estate  may  be  ordered  to  be  sold,  under  certain  circumstances^ 
if  those  events  do  not  arise,  it  will  still  be  land  in  contem- 
plation of  law,  and  pass  to  the  devisees.    In  this  will  the 
land  was  directed  to  be  sold  for  one  special  purpose,  namely, 
the  payment  of  legacies.    If  that  necessity  never  arose,  the 
land,  as  we  have  already  seen,  was  in  reality  never  ordered 
to  be  sold.    But,  for  this  doctrine  of  equitable  conversion  to 
be  of  any  value  to  the  defendants,  it  must  appear  that  the 
testator  intended  the  land  to  be  sold  so  as  to  become  a  part 
of  his  personal  estate,  for  the  purpose  of  passing  by  the 
residuary  bequest  of  the  personal  property.    No  such  inten- 
tion, however,  appears.     The  phraseology  of  this  residuary 
bequest  evidently  points  to  personal  assets  on  hand  at  the 
time  of  his  death,  and  not  to  what  might  become  such  by 
operation  of  law.    Besides,  the  testator  expressly  declares 
for  what  purposes  the  land  is  to  be  sold,  namely^  the  satis- 
faction of  legacies.    No  other  purpose  is  intimated.    What 
right  have  we,  then,  to  say  that  the  testator  had  another  and 
different  purpose  in  mind,  namely,  the  creation  of  a  fund  of 
personalty,  so  that  it  might  pass  by  a  residuary  bequest,  when 
the  testator  could  so  easily  have  declared  that  his  real  estate 
should  also  pass  by  this  bequest,  as  well  as  his  personal  prop- 
erty.   If  he  meant  that  the  surplus  of  all  his  real  estate  should 
pass  to  the  defendants  by  this  clause,  then  he  has  been  guilty 
of  such  folly  in  the  disposition  of  his  estate  that  a  man  who 
was  as  snccessful  as  the  testator  was  in  accumulating  it, 
rarely  exhibits. 

To  give  such  a  construction  would  make  the  court  sell  all 
the  real  estate,  choice  investments,  which  the  growth  of 
WashiDgton  showed  the  testator  could  not  be  surpassed,  at 
an  executor's  sale,  where  property  never  brings  its  value, 
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with  the  proceeds  of  sale  farther  dimioished  by  advertise- 
ments and  exeeators'  commissions,  all  for  the  purpose  of 
turning  it  into  money,  which  the  defendants  would  not  know 
what  to  do  with  when  they  received  it. 

It  cannot,  we  repeat,  be  sapposed  that  the  testator  intended 
to  change  all  his  real  estate  into  personalty  for  the  purpose 
of  giving  it  to  the  defendants  as  personalty,  when  to  do  so 
would  so  materially  diminish  its  value,  and  while  at  the  same 
time  he  could,  by  the  stroke  of  his  pen,  have  declared  the 
defendants  to  be  residuary  devisees  of  all  his  undisposed-of 
real  estate.  When  he  wished  to  give  them  real  estate,  he 
knew  how  to  do  it,  as  will  appear  by  the  specific  devise  of 
part  of  lot  8,  square  215.  But,  on  the  other  hand,  by  the 
clause  next  to  the  last,  the  land  was  not  looked  upon  as 
personal  property  by  the  testator,  to  pass  at  the  time  of 
his  death  to  the  residuary  legatees,  but  as  land,  the  rents 
and  profits  of  which  he  declared  was  to  be  enjoyed  by  all 
his  children,  until  a  sale  was  necessary  to  pay  principally 
their  own  legacies,  and  to  continue  as  land;  for  the  executors 
were  directed  to  pay  taxes  and  insurances,  annual  payments, 
and  to  keep  the  property  in  repair  when  waste  in  the 
course  of  time  should  overtake  it.  Any  such  stretching  of 
the  doctrince  of  equitable  conversation,  which  is  simply  a 
rule  of  intention,  would  be  a  violation  of  the  plainest  intent 
of  the  testator,  and  render  the  larger  portion  of  his  will  en- 
tirely different  from  his  allowed  wish.  Besides,  to  give  such 
effect,  tbe  residuary  clause  bequeathing  the  personalty  would 
be  directly  antagonistic  to  the  clause  devising  these  rents. 
For  the  first  clause,  to  be  a  devise  of  land,  would  also  be  a 
devise  of  the  rents,  and  carry  them  to  the  defendants;  but 
we  find  the  testator,  immediately  after  this  residuary  bequest, 
declaring  that  the  rents  should  be  equally  divided  among 
his  children.  This  construction  is,  therefore,  flatly  contra- 
dicted by  the  testator  himself. 

PLAINTIFFS  AND  DEFENDANT  CARBERRY  S.  HILTON  ENTI- 
TLED TO  THE  SURPLUS  REAL  ESTATE  AS  RESIDUARY 
DEVISEES. 

If  the  foregoing  propositions  express  correctly  the  intent 
of  this  testator,  namely,  that  the  executors  have  conveyed 
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to  them  an  interest  in  the  entire  estate,  with  power  to  sell 
dnfficient  for  the  payment  of  the  debts  and  legacies,  and  that 
the  defendants  are  simply  residuary  legatees  of  the  person- 
alty, the  question  arises  what  becomes  of  the  snrplns  of  the 
real  estate  1  Let  it  be  remarked,  in  the  first  place,  that  prima 
/ode  every  child  stands  equal  in  blood,  and  by  the  ties 
of  uatare  onght,  unless  a  plain  and  manifest  intent  appear 
to  the  contrary,  to  be  entitled  to  an  equal  portion  of  the  patri- 
mony of  the  father,  who  by  his  voluntary  act  brought  him 
into  existence.  This  father  did  not,  in  his  last  days,  forget 
this  highest  of  all  duties.  The  next  to  the  last  clause  of  the 
will  says :  ^^  Item :  I  direct  that  the  rents  accumulating  from 
my  estate,  until  such  time  as  my  executors  shall  have  dis- 
posed of  the  same,  shall  be  distributed  as  follows :  after  de- 
ducting ail  expenses  for  repairs,  taxes,  and  insurance,  the 
same  shall  be  equally  divided  among  my  four  children, 
namely,  Oarberry  S.  Hilton,  Ann  S.  Smith,  John  E.  Hilton, 
and  Laura  B.  Morsell.^'  This  is,  in  legal  effect,  a  residuary 
devise  of  the  real  estate  remaining  after  the  satisfaction  of 
the  legacies.  In  Wright  vs.  Barret^  13  Pick.,  44,  Chief  Jus- 
tice Shaw,  in  delivering  the  opinion  of  the  court,  says :  ^'  It 
is  well  settled  that  a  grant  or  devise  of  an  interest  in  grow- 
ing woods  is  an  interest  in  the  soil  itself."  In  35  Me.,  414,  it 
is  held  that  a  devise  of  the  net  profits  of  land  is,  by  legal 
intendment,  a  devise  of  the  land  itself.  So  a  direction  by 
the  testator  that  A.  B.  shall  receive  for  his  support  the  net 
profits  of  the  land,  is  a  devise  of  the  land  itself.  So,  also,  in 
Gomyn's  Dig.,  under  Devise,  n.  1,  p.  400,  it  is  stated,  if  a 
man  devises  the  rents  and  profits  of  land,  the  land  itself 
passes ;  and  in  support  of  this  proposition  we  refer  to  4  Kent's 
Oom.,  536 ;  and  Roberts  on  Wills,  401, 402, 529.  In  Beed  vs. 
Beedj  9  Mass.,  372,  a  devise  of  the  income  of  real  estate  con- 
veys the  land.  But  a  still  stronger  case  than  any  quoted  is 
found  in  Afidrew  vs.  Boydj  5  Me.,  199,  where  it  is  held  that 
the  income  of  an  estate  means  nothing  more  than  the  profits 
which  it  yields,  after  deducting  the  charges  of  management, 
aod  the  devise  of  one-third  of  the  net  income,  was  a  devise 
of  one- third  of  the  land.  And  it  makes  no  difference  whether 
the  words  used  are  rents  and  profits,  income,  net  income, 
profits,  or  use.    In  Parker  vs.  Plummer^  Cro.  Eliz.,  190,  it  is 
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Stated:  for  to  have  the  issues  and  profits  and  to  have 
the  lands  is  all  one.  Also,  we  refer  to  35  Me.,  410,  in  Earl 
vs.  Row€j  where  Chief  Justice  Sheple^^  says  the  rule  is  well 
established  that  any  terms  equivalent  to  these  have  been 
regarded  as  a  devise  of  the  estate.  And  Mr.  Sedfield  on 
Wills,  at  p.  329,  says :  '^  Devise  of  rents  of  an  estate  is  held  to 
pass  the  fee."  This  proposition  is  fully  discussed  and  elabo- 
rated in  1  Jar.,  756,  and  cases  cited ;  63  Penn.,  170;  37  Penn.^ 
(1  Wright,)  105,  where  the  word  used  was  income;  1  AUen^ 
223 ;  6  Johns.  Ch.  70. 

LOT  8,  SQUAEE  215. 

<<Item :  I  give  and  devise  unto  my  kind  and  obedient  son 
Carberry  S.  Hilton  and  my  grandchildren  •  •  » 
all  that  part  of  lot  8,  of  Davidson's  subdivision  of  square  215^ 
fronting  on  Fourteenth  street  west,  between  L  and  M  streets 
north,  with  the  improvements;  that  is  to  say,  one-half 
of  the  said  lot  and  improvements  to  the  said  Carberry  S. 
Hilton  in  fee-simple,  and  the  remaining  halt,  as  hemaychooso 
to  him,  the  said  Carberry  S.  Hilton,  in  trust,  for  the  sole  aso 
and  benefit  of  his  said  children  *  *  *  .  in  fee-simple^ 
to  be  equally  divided  between  them." 

Does  this  devise  carry  the  whole  of  lot  8  f  If  so,  then  the 
testator  has  not  said  what  he  intended.  In  express  words  he 
declares  that  it  is  a  part  of  the  lot  he  desired  should  pass,  and 
is  so  particular  that  he  defines  the  part,  rendering  certain  by 
his  own  description  what  would  have  otherwise  been  a  void 
devise  for  patent  ambiguity.  The  part  does  not  include  the 
whole,  and  the  question  at  once  arises,  what  part  of  the  lot 
did  the  testator  refer  to  f  There  are  no  subdivisions  of  this 
lot  on  the  records  of  the  city  authorities ;  there  are  no  sub* 
divisions  of  deed.  But  there  are  visible  subdivisions  of  the 
property  made  by  the  testator  himself;  and  by  consulting 
these  the  provisions  of  the  will  are  all  satisfied,  and  the  de- 
vise made  operative  and  harmonious.  Now  let  the  court,  as 
it  should,  place  itself  in  the  situation  of  the  testator  and  then 
judge  what  was  his  intention.  No  other  explanation  than 
assuming  he  referred  to  his  own  subdivisions  will  explain  his 
devise,  and  we  therefore  contend  that  only  that  part  of  lot  ft 
fronting  on  Fourteenth  street  west,  and  marked  on  the  plat 
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as  Exhibit  No.  2,  has  passed  to  the  devisees  under  the  devise 
jtist  read,  and  th'^t  the  residue  of  said  lot  fronting  on  Ver- 
mont avenae  and  the  public  reservation  is  subject  to  the 
power  of  sale  vested  in  Oarberry  S.  Hilton  and  John  T.  Given, 
as  executors,  coupled  with  the  trust  of  payment  of  all  the 
debts  and  to  a  full  discharge  of  the  legacies ;  but  that,  so  far 
as  the  same  may  not  be  required  for  the  purposes  of  paying 
the  debts  and  legacies,  then  it  belongs  to  the  plaintififs  and 
the  defendant,  Carberry  S.  Hilton,  as  residuary  devisees  of 
the  entire  estate.  This  construction  has  also  the  merit  of  an 
approximation  to  equality  among  the  children,  although  even 
then  the  defendant,  Carberry  S.  Hilton,  will  take  by  this 
part  of  the  lot  more  in  value  than  the  most  favored  of  the 
other  children  do  by  their  legacies. 

William  F.  Mattingly  for  defendant,  Oarberry  S.  Hilton : 

This  defendant  claims  that  the  testator,  by  directing  that 
all  his  estate  should  be  sold  by  his  executors,  converted  his 
real  into  personal  estate,  and  that  the  residue,  after  payment 
of  debts  and  legacies,  goes  to  him  as  residuary  legatee. 

1st.  The  general  principle  is,  that  when  a  testator  directs 
his  real  estate  to  be  sold,  it  is  to  be  considered  as  personal 
estate. 

2d.  When  the  direction  to  sell  is  simply  to  pay  debts  and 
legacies,  and  there  is  no  residuary  legatee,  then  the  heir 
takes  the  surplus  in  preference  to  the  next  of  kin. 

3d.  When  the  direction  to  sell  is  for  all  purposes,  out  and 
out,  and  there  is  no  residuary  legatee,  then  there  is  no  result- 
ing trust  for  the  heir,  and  the  surplus  goes  to  the  next  of  kin. 

4th.  When  the  direction  to  sell  is  absolute,  and  not  merely 
to  pay  debts  and  legacies,  then  a  lapsed  or  void  bequest  goes 
to  the  residuary  legatee  and  not  to  the  heir  at  law. 

5th.  In  the  last  class  of  cases,  when  one  of  several  residuary 
legatees  dies  during  the  life-time  of  the  testator,  his  interest 
goes  as  a  resulting  trust  to  the  heir  at  law. 

6th.  Whefi  the  real  and  personal  estate  are  blended  to- 
gether, the  whole  directed  to  be  sold,  and  the  proceeds  applied 
to  the  payment  of  legacies,  followed  by  a  bequest  of  ail  the 
residue  of  his  personal  estate,  then  that  residue,  whatever  it 
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is,  goes  to  the  residuary  legatee.  And  I  do  not  think  that  a 
single  authority  can  be  found  which  decides  that  in  such  a 
case  there  is  any  resulting  trust  for  the  heir  at  law. 

The  following  authorities  will  illustrate  the  above  proposi- 
tions :  Malabar  vs.  Malabar^  Talbot,  78.  The  testator,  Thomas 
Malabar,  devised  all  his  lands,  &c.,  to  his  sister  Ester,  her 
heirs  aud  assign,  in  trust,  to  sell,  '^as  soon  as  conveniently 
can  be  after  my  decease,"  and  out  of  the  proceeds,  after  pay- 
ment of  debts,  several  specific  legacies  are  to  be  paid,  includ- 
ing a  bequest  of  £500  to  his  heir  at  law  and  then  fol- 
lows the  residuary  clause,  "  Item :  After  my  debts  and  lega- 
cies paid  as  aforesaid  and  subject  to  the  same,  I  give  aud 
bequeath  all  the  rest  and  residue  of  my  personal  estate  unto 
my  said  sister  Ester  Malabar,  whom  I  do  hereby  constitute 
and  appoint  sole  executrix  of  this  my  last  will  and  testament." 
It  appeared  in  the  case  that  the  testator  also  had  personal 
estate.  The  lord  chancellor  held  that  there  was  no  result- 
ing trust  for  the  heir,  and  that  the  executrix  should  have  the 
whole  residue  both  of  proceeds  of  real  estate  and  the  personal 
estate.  1  Russ.  &  M.,  503,  Byam  vs.  Munton.  When  the  tes- 
tator blends  the  proceeds  of  sale  of  real  estate  with  personalty, 
the  whole  passes  under  residuary  bequest  of  the  personalty. 
4  Md.  Gh.,  251,  Carr  vs.  Ireland,  The  testator  devised  all 
estate,  real  and  personal,  to  his  wife  for  life,  and  after  her 
death  directed  his  executrix  to  sell  his  real  estate  and  to  pay 
each  of  his  three  grandchildren  $1,000.  The  proceeds  of 
sale  of  the  real  estate  was  much  more  than  sufficient  to  pay 
the  legacies ;  and  the  auditor  of  the  court  held  that  the  con- 
version was  only  to  the  extent  of  the  legacies.  The  court 
overruled  the  auditor,  and  held  that  the  conversion  was  out 
and  out,  and  that  the  residue  should  be  distributed  as  per- 
sonalty. Ibid.,  543,  Maddox  vs.  Dent,  In  this  case  land  was 
directed  by  the  testator  to  be  sold.  On  a  creditor's  bill  the 
proceeds  were  treated  as  personalty,  and  it  was  held  that  the 
heirs  were  not  necessary  parties.  4  Ves.,  802,  Kennell  vs. 
Abbott,  Void  legacy,  payable  out  of  proceeds  of  sale  of  real 
estate,  goes  as  personalty  to  the  residuary  legatee.  3  Whea- 
ton ,  563,  Craig  vs.  Leslie.  A  devise  of  land  to  trustees,  in  trust,  to 
sell  the  same  and  pay  the  whole  proceeds  to  an  alien  cestui 
que  trust  is  in  equity  a  bequest  of  personalty.    The  court,  in 
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its  decision  in  this  case,  states :  <<  But  even  in  cases  of  result- 
ing  trust  for  the  benefit  of  the  heir  at  law,  it  is  settled  that  if 
the  intent  of  the  testator  appears  to  have  been  to  stamp  upon 
the  proceeds  of  the  land  described  to  be  sold  the  quality  of 
personalty,  not  only  to  subserve  the  particular  purposes  of 
the  will,  but  to  all  extents,  the  claim  of  the  heir  at  law  to  a 
resulting  trust  is  defeated,  and  the  estate  is  considered  to 
be  personal."  And,  after  commenting  upon  several  cases, 
goes  on  as  follows :  **  It  is  evident,  therefore,  from  a  view  of 
the  above  cases,  that  the  title  of  the  heir  to  a  resulting  trust 
can  never  arise  except  when  something  is  left  undisposed  of, 
either  by  some  defect  in  the  will  or  by  some  subsequent  lapse 
which  prevents  the  devise  from  taking  effect ;  and  not  even 
then,  if  it  appears  that  the  intention  of  the  testator  was  to 
change  the  nature  of  the  estate  from  land  to  money,  absolutely 
and  entirely,  and  not  merely  to  serve  the  purposes  of  the  will. 
Bat  the  ground  upon  which  the  title  of  the  heir  rests  is,  that 
whatever  is  not  disposed  of  remains  to  him,  and  partakes  of 
the  old  use,  as  if  it  had  not  been  directed  to  be  sold.'^ 

The.case  of  Acknoyd  vs.  Smithson,  reported  in  the  1  Lea. 
Ca.  in  Eq.,  is  the  leading  case  on  this  question,  and  is  cele- 
brated for  the  elaborate  and  very  learned  argument  of  Lord 
Eldon,  then  Mr.  Scott.  Lord  Eldon  admitted  in  this  argu- 
ment that  the  testator  intended,  in  favor  of  his  residuary 
legatee,  to  convert  the  whole  into  personalty ;  but  claimed 
that,  in  case  of  the  death  of  any  of  the  residuary  legatees,  he 
had  indicated  no  intention,  and  that  there  would  be  a  result- 
ing trust  in  favor  of  the  heir  at  law,  as  was  adjudged.  1  Yes. 
sr.,  321,  JJtirour  vs.  Motteux.  Eeal  estate  directed  to  be  sold 
and  applied  inter  alia  to  charitable  purposes  and  the  residue 
divided,  &c.  Held  that,  the  bequest  to  charitable  uses  being 
void,  it  went  to  the  residuary  legatee,  and  not  to  the  heir  at 
law.  See  also  Adamses  Eq.,  135;  1  Lea.  Ga.  in  £q.,  G59  to 
720;  Fletcher  vs.  Asburn  and  Acknoyd  vs.  Smithson.  The  leg- 
acies far  exceed  the  personal  estate  in  amount,  and  if  the 
realty  is  only  to  be  considered  as  converted  to  the  extent  of 
payment  of  legacies  after  the  personal  estate  has  been  applied 
to  the  same  purpose',  then  the  residuary  clause  would  be  a 
nullity,  and  would  have  to  be  wholly  disregarded  by  the  court 
in  construing  this  will. 
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So  far  as  the  qaestion  relative  to  lot  No.  8  is  concerned, 
the  will  is  too  plain  to  admit  of  argument.  But  even  if  by 
possibility  it  could  be  constraed  as  contended  for  by  the 
plaintiffs,  it  is  immaterial  in  this  cause,  for  the  reason  that 
any  residue  would  be  included  in  the  direction  to  sell,  and 
would  pass  to  the  residuary  legatee. 

Mr.  Justice  Wtlie  delivered  the  opinion  of  the  court: 

The  object  of  this  suit  is  to  procure  a  construction  of  the 
last  will  and  testament  of  the  late  John  P.  Hilton.  The  tes- 
tator by  this  will  directs,  in  the  first  place,  all  his  debts  and 
funeral  expenses  to  be  paid  out  of  any  portion  of  the  estate 
which  should  first  come  into  the  hands  of  the  executors. 
The  personal  estate  being  the  primary  fund,  is,  therefore,  first 
liable  for  these  objects.  But  one  specific  devise  is  contained 
in  the  whole  will.  This  devise  gives  to  Garberry  T.  Hilton 
and  three  of  his  sons,  grandchildren  of  the  testator :  ^<  all  that 
part  of  lot  eight,  in  Davidson's  subdivision  of  square  two  hun- 
dred and  fifteen,  fronting  on  Fourteenth  street  west,  between 
L  and  M  streets  north."  The  complainants  claim  that  by 
these  words  the  devisees  take  but  the  half  of  the  lot,  namely, 
that  which  fronts  on  Fourteenth  street ;  and  that  the  other 
half,  which  fronts  on  Vermont  avenue,  not  having  been  de- 
vised by  these  words,  has  descended  to  the  heirs  at  law. 
The  whole  lot,  however,  fronts  on  Fourteenth  street,  and  has 
never  been  divided  by  any  line  running  north  and  south,  is 
very  shallow  between  the  streets,  and  terminates  in  a  point 
where  the  two  streets  meet  at  a  very  acute  angle,  so  as  not 
to  be  susceptible  of  partition  by  such  a  line  without  great 
injury  to  the  property.  No  man  in  his  senses  would  think  of 
dividing  the  lot  by  such  a  line. 

The  testator,  however,  in  the  subsequent  part  of  this  clause, 
carefully  explains  what  he  meant  by  the  words,  "  all  that 
part  of  lot  8  fronting  on  Fourteenth  street,"  by  these  words : 
^^  that  is  to  say,  one-half  of  said  lot  and  improvements  to  the  said 
Carberry  S.  Hilton  in  fee-simple,  and  the  remaining  half,  as 
he  may  choose,  to  him,  the  said  Carberry  S.  Hilton,  in  trust, 
for  the  sole  use  and  benefit  of  his  said  children,"  naming  them. 
We  think,  therefore,  that  it  was  the  intention  of  the  testator 
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io  this  instance  to  devise  the  whole  of  the  lot,  and  not  merely 
the  half,  and  that  the  language  of  the  will  can  take  that  constrac- 
tion  withoat  Tiolenoe.  The  rale  of  interpretation  applicable 
to  cases  like  this  may  be  foand  laid  down  by  Lord  Albany  in 
JSims  vs.  Doughty^  5  Ves.,  243,  and  by  Tiord  Mansfield  in  Doe 
vs.  Briggs,  2  Tannt.,  109. 

Next  we  have  the  beqaest  contained  in  the  second  '^  item." 
In  this  item  the  testator  directs  that  all  of  his  estate,  ex- 
•cept  that  specifically  devised  and  bequeathed,  should  be  sold, 
and  the  proceeds  divided  among  a  number  of  legatees,  who 
are  named,  in  the  proportions  assigned  for  each,  as  far  as 
Buch  proceeds  would  allow.  In  this  direction  the  terms  used 
are  '^  all  my  estate."  That  includes  both  real  and  personal 
property.  The  object  to  be  accomplished  was  the  payment 
of  the  legacies  specified,  not  the  division  of  the  whole  proceeds 
among  the  legatees,  whatever  might  be  the  amount  of  such 
proceeds.  The  property  was  to  be  sold  for  this  one  particu- 
lar purpose :  the  payment  of  legacies,  as  specified  in  the 
amounts  given  the  several  legatees  named.  The  testator,  in- 
-deed,  so  far  from  directingby  thisclause  a  conversion  of  the  real 
-estate  into  money,  for  the  general  purposes  of  the  will,  seems 
Kslearly  to  have  thought  that  the  proceeds  would  fall  short  of 
paying  the  legacies  in  full ;  for  he  provides  that  in  such  case 
they  should  abate  in  proportion  among  themselves,  and 
makes  no  provision  in  case  of  a  surplus.  Here,  then,  is  both 
real  and  personal  property  directed  to  be  sold  for  the  pur- 
X>o8e  of  paying  partioalar  legacies,  each  of  a  specified  amount; 
and  how  are  the  executors  to  discharge  the  trust  in  such  a 
4Mkm  f  Certainly  the  personal  estate  is  first  to  be  exhausted, 
'  and  should  that  prove  sufficient  for  the  object,  they  will  have 
no  power  to  convert  the  real  estate  into  money ;  for  the 
object  of  the  testator  has  been  accomplished  with  the  pro- 
ceeds of  the  personal,  and  the  real  estate  would  descend  to 
the  heirs. 

Had  the  testator,  in  this  instance,  declared  that  the  entire 
proceeds  of  the  property  which  he  directed  to  be  sold  should 
be  divided  among  the  legatees,  the  conversion  in  equity 
would  have  been  complete ;  or,  had  he  declared  that  any 
surplus  which  might  remain  after  paying  the  legacies  should 
go  to  the  residuary  legatee,  the  result  would  have  been  the 
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same.  This  doctriDe  is  fully  aokaowledged  by  the  Sapieme 
Court  of  the  United  States  in  Craig  vs.  Leslie,  3  Wheat,  338. 
It  was  fully  laid  down  and  explained  by  Sir  William  Grant^ 
M.  B.,  in  Manyham  vs.  Masouj  1  Yes.  &  B.,  410,  as  follows : 
<^  This  is  a  general  bequest  of  the  residue  of  the  testator's 
personal  estate,  and  the  question  is,  what  was  meant  to  be 
included  nnder  that  description.  Properly  speaking,  nothing 
is  the  personal  estate  of  a  testator  that  wsub  not  so  at  his^ 
death.  He  may  certainly  so  express  himself  as  to  show  that 
something  else  was  int^ided ;  but  where  there  is  nothing  but 
a  direction  to  sell  land,  with  application  of  the  money  to  a^ 
particular  purpose,  and  a  subsequent  bequest  of  the  rest  and 
residue  of  the  personal  estate,  I  know  of  no  case  in  which  it 
has  been  held  that  the  surplus,  after  the  particular  purpose 
is  answered,  forms  part  of  the  personal  estate,  so  as  to  pass 
by  the  residuary  bequest.  And  in  1  Boper  on  Leg.,  517,  the 
law  on  this  subject  is  stated  as  follows :  ''  Where  a  testator 
gives  his  real  and  personal  property  in  trust  to  be  sold  for 
particular  purposes,  but  makes  a  general  residuary  bequest 
of  his  personal  estate,  snch  a  disposition  will  not  include  the 
produce  from  the  sale  of  the  land,  in  the  absence  of  a  con- 
trary intention  expressed  or  inferred  from  the  will,  and  for 
this  reason :  The  surplus  of  the  real  estate  is  not  made  per- 
sonal; it,  therefore,  does  not  fall  within  the  terms  of  the  be- 
quest. The  conversion  of  the  land  i  nto  personalty  is  merely  to 
answer  particular  purposes,  which,  when  performed,  the 
residue  continuing  land  and  being  undisposed  of,  necessarily 
results  to  the  heirs.  So  that  if  A  devise  his  freehold  and 
personalty,  or  his  freehold  estate,  to  B,  in  trust,  to  sell  and 
apply  the  proceeds  in  payment  of  legacies,  making  no  further 
disposition  of  the  real  produce,  and  then  bequeath  the  residue 
of  his  estate,  or  of  his  personal  estate,  to  C,  the  net  surplus 
of  his  real  estate  will  not  pass  to  C,  for  the  reasons  before 
mentioned,  but  it  will  be  a  resulting  trust  for  the  heirs  of  the 
testator." 

See  also  the  Acknayd  vs.  Smithson,  1  Bro.  C.  C,  503,  and 
notes  to  the  same  case  in  1  Lead.  C.  in  Equity,  690.  The 
rule  is  well  settled  that  where  real  and  personal  estate  are 
both  directed  to  be  sold  for  the  payment  of  debts  and  lega- 
cies, or  either  debts  or  legacies,  the  personal  estate  is  first 
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to  be  exhausted  before  resorting  to  the  real ;  and  this  rale 
applies  even  where  there  is  a  general  residuary  bequest  of 
the  personalty.  In  1  Boper  on  Leg.,  696,  the  law  is  thus 
stated :  *'  The  rule  is  general,  that  in  the  absence  of  contrary 
intention  the  personal  estate  is  the  first  and  natural  fund  for 
the  payment  of  debts  and  legacies,  and  the  real  estate  is 
only  to  be  resorted  to  in  aid  of  the  former  •  •  •  •  and 
it  seems  to  be  now  settled  that  whether  the  real  estate  be 
devised  to  a  person  upon  condition  of  his  paying  debts  and 
legacies,  or  be  charged  with  them  generally,  or  whether  it 
be  given  to  trustees  for  those  purposes,  and  the  personal 
estate  is  disposed  of  by  a  general  .residuary  bequest,  none  of 
these  circumstances  will  prevent  the  personal  fund  being 
applied,  in  the  first  instance,  to  the  satisfaction  of  those 
demands." 

In  the  present  case  there  is  a  residuary  bequest,  but  it 
seems  to  be  so  carefully  framed  as  to  give  to  the  legatee 
nothing  except  such  personal  estate  as  was  actually  in  the 
possession  of  the  testator  at  the  time  of  his  death,  and  which 
might  remain  after  all  the  debts  and  legacies  should  be  fully 
satisfied.  We  have  seen  that  the  personal  estate  was  the 
primary  fund  from  which  the  debts  and  legacies  should  be 
paid.  We  have  seen,  also,  that  in  this  case  the  direction  ta 
sell  the  real  estate  for  the  purpose  of  paying  the  particular 
legacies  was  not  a  conversion  of  the  real  estate  except  for 
that  particular  purpose,  and  then  only  as  an  anxiliary  fund 
to  the  personal  estate.  It  follows,  therefore^  that  the  sur- 
plus proceeds  of  the  real  estate  will  not  go  to  the  residuary 
legatee  as  personal  estate,  but  must  be  divided  equally 
among  the  heirs  of  the  testator  as  property  not  disposed  of 
by  his  will.  The  debts  are  to  be  first  paid,  next  the  lega- 
cies; and  both  from  the  personal  estate,  if  that  be  sufficient. 
The  real  estate  is  to  be  called  upon  only  to  make  up  for  any 
deficiency  of  the  personal  for  these  purposes.  To  the  extent 
that  it  is  not  needed,  it  or  its  proceeds  will  go  to  the  heirs 
at  law. 
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STEPHEN  HULL  vs.  THE  COMMISSIONER  OF  PAT- 
ENTS. 

Mandamus. 

Powers  and  daties  of  the  CommiBsioner  of  Patents. 

I.  A  favorable  deoisign  of  an  examiner  or  of  the  board  of  examiners-in- 

chief  in  the  Pat-ent-Office  apon  an  application  for  a  patent  is  not  con- 
clusive upon  the  Commissioner  of  Patents,  and  it  does  not  follow 
thereupon  that  he  has  only  the  ministerial  dnty  to  perform  of  oonnter- 
signing  and  sealing  the  patent. 

II.  According  to  the  organization  of  thie  Patent-Office,  the  question  of 

patentability  of  an  alleged  invention  is  to  be  referred  for  examination 
first  to  one  of  the  primary  examiners.  If  his  decision  be  unfavorable, 
the  applicant  has  the  right  of  appeal  to  the  examiners-in-chief,  and 
theu,  in  case  of  unfavorable  decisions,  to  the  Commissioner,  and  to  the 
supreme  court  of  the  District  of  Colombia. 

III.  The  statute  nowhere  prescribes  the  duties  of  examiners  and  their  as- 
sistants. They  are  appointed  upon  nomination  of  the  Commissioner, 
and  their  duties  are  such  as  he  is  authorized  to  prescribe  under  the 
19th  section  of  the  patent  act.    (8eo.  483,  Revised  Statutes.) 

IV.  The  result  of  an  examination  is  to  be  reported  to  the  Commissioner, 
and  if  it  should  appear  to  him,  upon  inspection  of  the  report,  that  the 
alleged  invention  is  neither  novel  nor  meritorious,  he  would  be  bound 
in  duty,  under  section  31,  not  to  issue  the  patent.  (Sec.  4893,  Revised 
Statutes.) 

y.  If  to  decide  that  a  claimant  is  justly  entitled  to  a  patent,  and  that  his 
invention  is  sufficiently  useful  and  important,  be  the  office  of  exam- 
iners, then,  by  section  7  of  the  statute,  it  is  made  the  duty  of  the 
Commissioner  to  superintend  the  performance  of  these  duties  by  the 
examiners. 

YI.  Under  the  23d  section  of  the  act  (sec.  488.5,  Revised  Statutes)  it  is  not 
the  duty  of  examiners  to  pass  and  allow  patents.  It  is  the  duty  of 
the  Commissioner  alone,  after  the  examination  has  been  reported,  to 
say  whether  the  patent  shall  be  allowed  and  passed. 

VII.  The  52d  section  of  the  act  contains  an  express  recognition  of  power 
in  the  Commissioner  to  refuse  patents,  and  an  ex-parte  bill  in  equity  is 
/  given  applicants  as  a  remedy  for  such  refusal.    This  section  provides 

for  a  different  class  of  cases  from  those  which  come  before  the  Com- 
missioner by  appeal  from  the  examiners  under  sections  47  and  48 — 
cases  in  which  the  Commissioner  may  refuse  patents  after  favorable 
decisions  by  his  subordinates,  by  virtue  of  his  general  supervisory 
authority.    (Sees.  4910,  4911,  and  491.5,  Revised  Statutes.) 
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VIII.  In  that  the  52d  section  snpplies  a  remedy  for  a  refasal  of  a  patent 
by  the  Commissioner  in  snch  oases,  it  is  decisive  against  the  remedy 
by  mandamus ;  for  this  writ  will  not  issue  where  the  law  famishes 
any  other  adequate  specific  remedy. 

Oabtteb,  Gh.  J.,  and  MagAbtHub,  J.,  dissentiDg. 

STATEMENT  OF  THE  OASE. 

A  motion  is  made  in  this  matter  for  a  mandamas,  command- 
ing the  Commissioner  of  Patents  to  issue  a  patent  to  the 
relator,  Stephen  Hall.  The  facts  npon  which  the  application 
is  based  are  stated  in  the  petition  and  the  retnrn  of  the  Gom- 
missioner  to  be  that  Stephen  Hull,  of  Ponghkeepsie,  in  the 
State  of  NewTork,  on  or  about  the  1st  day  of  March,  1869, 
filed  in  the  United  States  Patent-OfiSce  an  application  for 
a  patent  for  an  improvement  in  harvesters,  of  which  he 
believed  himself  the  original  and  first  inventor;  that,  said 
application  having  been  twice  rejected  by  the  primary 
examiner,  an  appeal  was  taken  to  the  board  of  examiners- 
in-chief,  as  provided  by  law.  That,  on  or  about  the  28th 
of  August  following,  notice  having  been  received  that  the 
decision  of  the  primary  examiner  had  been  overruled  and  the 
patent  allowed,  he  paid  into  the  Patent-Office  the  final  fee  of 
920,  which  he  considered  was  all  that  was  necessary  on  his 
part  to  entitle  him  to  the  possession  of  the  said  patent ;  but 
the  Gommissioner  of  Patents  directed  the  said  patent  to  be 
withheld,  and  the  case  sent  back  to  the  board  of  examiners- 
in-chief  for  reconsideration,  in  view  of  certain  decisions  which 
had  then  been  recently  made  by  himself ;  that  said  board  did 
proceed  to  reconsider  their  said  decision  accordingly,  but  re- 
affirmed the  same,  and  held  that  the  patent  should  be  allowed. 
Nevertheless,  the  said  Gommissioner  still  refused  to  allow  the 
said  patent  to  issue,  and,  on  the  14th  of  April,  1870,  made  the 
following  order :  ^^  Further  action  in  this  case  is  suspended 
until  the  further  order  of  the  Gommissioner ;"  and  no  notice 
of  the  order  was  ever  given  to  said  Hull  or  his  attorneys,  nor 
was  its  existence  known  to  either  himself  or  them  until 
within  the  past  three  months ;  and  that  the  '4'urther  order" 
here  contemplated  has  never  been  made.  He  again  applied 
to  the  present  Gommissioner  of  Patents,  (Leggett,)  requesting 
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him  to  direct  the  patent  to  issue  in  aooordance  with  the  decis- 
ion of  the  board  of  examiners  in-chief  above  reiferred  to* 
But  the  said  Commissioner,  after  having  fully  considered  said 
application,  denied  the  request  therein  presented,  mainly,  as 
he  (Hull)  believes,  on  account  of  the  length  of  time  that  had 
elapsed  since  the  aforesaid  order  of  April  14, 1870,  was  made, 
and  also  on  account  of  the  rule  that  one  Commissioner  will 
not  review  and  reverse  the  rulings  of  his  predecessor,  ( Fisher,) 
the  former  incumbent. 

Believing  that  the  facts  above  stated  leave  no  discretion 
with  the  Commissioner  of  Patents;  that  under  the  circum- 
stances of  this  case  the  law  definitely  prescribes  this  duty, 
which  is  the  performance  of  a  mere  ministerial  act,  petitioner 
asks  that  a  writ  of  mandamus  may  issue,  under  the  seal  and 
authority  of  this  honorable  court,  commanding  the  said  Com* 
missioner  of  Patents  to  issue  said  patent,  or  to  show  cause 
why  he  declines  to  do  the  same,  or  to  do  such  other  acts  and 
things  as  his  official  duty  shall  require,  and  such  as  shall  be 
in  accordance  'with  the  general  principles  of  jurisprudence 
that  are  applicable  to  such  cases. 

The  return  of  the  Commissioner  gives  a  history  of  the 
application  of  the  petitioner  from  September  25, 1856,  when  he 
filed  his  first  application,  down  to  April  14, 1870,  when  the  Com- 
missioner (Fisher)  placed  the  written  order  on  file  suspend- 
ing further  proceedings  until  his  further  order,  but  of  which 
no  notice  was  sent  to  Hull,  although  it  is  stated  he  had  actual 
knowledge  of  such  order.  On  February  11,  1874,  relator 
moved  Commissioner  Leggett  to  issue  the  patent,  which  he 
declined  to  do,  for  the  following  reasons : 

<'  First,  my  predecessor  had  evidently  deliberately  decided 
that  a  patent  could  not  be  granted,  and  under  the  practice  in 
all  the  Departments,  which,  if  not  statutory,  has  the  force  of 
law,  I  am  not  at  liberty  to  review  his  decision ;  and,  second, 
the  delay  of  nearly  four  years  between  the  last  action 
of  my,  predecessor  and  the  filing  of  the  present  request  for 
reconsideration  works  abandonment  under  existing  statutes. 

^'Upon  an  examination  of  the  merits  of  the  case,  I  am  in- 
clined to  the  belief  that  there  are  no  equities  in  the  case  that 
should  lead  to  any  forced  construction  of  the  statute  in  favor 
of  the  applicant." 
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The  GommissioDer,  in  his  return,  resists  the  application 
for  the  writ  of  mandamus  upon  the  following  groands : 

^^  The  respondent  denies  that,  upon  the  facts  of  the  case,  his 
predecessor  was  left  nothing  bnt  a  mere  ministerial  act  to 
perfortr,  viz,  to  deliver  the  patent ;  or  that  he,  as  successor, 
is  left  in  that  position ;  and  he  says  that,  inasmuch  as  a 
patent  never  was  executed^  there  remains  still  a  judicial 
discretion  to  foe  exercised  by  him,  in  determining  whether  or 
not  all  the  conditions  prescribed  by  law  were  complied 
with  in  every  respect,  so  as  to  authorize  him  to  lawfully  exe- 
cute and  deliver  the  patent. 

^'  He  denies  that  the  decision  of  the  board  of  examiners-in- 
chief,  upon  the  single  point  appealed  to  them  from  the 
primary  examiner,  concluded  him  upon  that  point,  or  upon 
other  points  which  the  law  makes  conditions  precedent 
to  the  grant  of  patents,  and  charges  him  with  the  duty  of 
determining. 

^'  He  denies  that  the  writ  of  mandamus  should  issue  from 
the  honorable  court,  as  petitioned  for,  to  compel  him  to 
execute  and  deliver  the  patent  sought  by  the  relator  previous 
to  a  regular  appeal  to  the  court  and  an  adjudication  in  hiS' 
favor,  as  provided  for  in  the  forty-eighth  and  fiftieth  sections 
of  the  patent  act,  and  says  that  such  a  remedy,  if  ever  avail- 
able before  the  complete  execution  of  a  patent,  is  now  barred 
in  this  case  by  the  delay  of  the  relator  in  invoking  it." 

The  principal  qnestion  to  be  determined  upon  this  state  of 
facts  is,  whether  the  court  will  require  the  Commissioner  of 
Patents  to  issue  a  patent  where  the  board  of  examiners-in- 
chief  have  twice  decided  in  favor  of  the  applicant. 


Charles  Mason  for  the  relator : 

A  board  of  examiners-in-chief  was  created  by  the  law  of 
1870,  who  were  to  be  appointed  by  the  President  and  Senate, 
and  were  '^  to  be  composed  of  persons  of  competent  legal 
knowledge  and  scientific  ability."  They  were  to  review,  on 
appeal,  the  decisions  of  the  primary  examiners,  and  all  this 
"for  the  purpose  of  securing  greater  uniformity  of  action  in 
the  grant  and  refusal  of  letters-patent."  This  wholly  changed 
the  relation  of  the  Commissioner  to  the  office  in  regard  to 
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the  exaiuiQers.    iDstead  of  veatiag  all  discretioa  on  thia 
subject  in  him,  a  series  of  tribunals  were  created,  of  which 

he  formed  one. 

Original  jurisdiction  was  given  to  the  primary  examiner 
and  not  to  the  Commissioner,  and  all  the  other  tribunals 
were  appellate.  All  their  acts  were  now  judicial  in  form,  as 
they  had  before  been  in  substance,  and  the  Commissioner 
could  not  interpose  until  the  case  came  to  him  on  appeal. 

This  conclusion  is  fully  justified  by  the  decision  of  Judge 
Dunlop  in  the  case  of  Snowden  vs.  Pierce.  A  judicial  system 
was  thus  introduced  into  the  Patent-Office,  so  far  as  related 
to  its  action  upon  the  question  of  patentability  or  upon  an 
issue  of  priority  of  invention,  both  of  which  are  purely  judi- 
cial subjects.  On  questions  of  administration  the  Commis- 
sioner is  still  the  controlling  head  of  the  office.  But  in  his 
judicial  capacity  he  is  one  of  a  series  of  appellate  tribunals, 
with  no  right  to  control  those  below  him  forther  than  has 
been  already  stated.  It  would  be  simply  rediculous  to  appeal 
to  the  Commissioner  from  his  own  decisions,  expressed  through 
his  own  subordinates,  who  were  implicitly  bound  to  obey  his 
instructions. 

An  appeal  implies  an  independent  power  superior  to  that 
appealed  from.  Would  it  not  be  worse  than  child's  play  to 
require  a  party  to  pay  twenty  dollars  for  an  appeal  to  the 
Commissioner  from  a  decision  that  he  himself  had  directed 
to  be  madet  It  would  not  even  have  the  ground  of  an  ap- 
peal from  Philip  drunk  to  Philip  sober.  In  confirmation  of 
the  views  now  expressed,  I  refer  the  court  to  the  46th,  47th, 
and  48th  sections  of  the  act  of  July  8, 1870. 

It  should  also  be  remembered  that  the  board  of  examiners- 
in-chief  was  created  to  secure  greater  uniformity  of  action. 
How  is  this  end  to  be  accomplished,  if  they  are  merely  in- 
struments of  the  Commissioner,  and  subject  to  his  will  in  all 
things.  They  are  to  be  learned  in  the  law,  while  he  is  not 
required  to  be  so ;  and  sometimes,  as  in  the  case  of  the  pres- 
ent Commissioner,  is  not  so  in  fact.  Does  ignorance  tend 
to  uniformity  ?  Not  through  reason,  certainly ;  if  at  all,  it 
can  only  be  through  obstinacy,  and  not  through  principle. 

Another  reason  which  shows  that  the  examiners-in-chief 
were  intended  to  be  an  independent  tribunal,  except  through 
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the  medinm  of  the  appeal,  as  provided  by  law,  is  drawn  from 
the  fact  that  they  are  not  appointed  by  the  Commissioner^ 
nor  even  through  his  nomination.  They  derive  their  official 
existence  throagb  the  same  source  from  which  he  derives 
his.  In  practice,  too,  they  are  much  more  permanent  than 
he.  His  is  regarded  as  a  political  appointment,  while  theirs 
is  not.  There  is  no  probability  that  a  change  in  the  adminis- 
tration of  the  Federal  Government  would  work  the  same 
change,  in  regard  to  their  condition,  as  it  would  in  regard  to 
his. 

It  is  true  an  appeal  lies  to  him  from  their  decision,  but 
there  is  a  superior  judicial  tribunal  that  can  correct'  any 
errors  that  he  shall  make.  The  system  would  be  more  con- 
gruous if  he  were  left  out,  and  if  the  appeal  were  made  di- 
rectly from  the  board  to  the  supreme  court ;  but  though  he 
may  create  inconvenience  by  his  caprices  or  want  of  infor- 
mation, still  there  is  a  permanent  judicial  tribunal  that  can 
apply  the  proper  corrective  to  his  eccentricities  or  his  mis- 
takes. 

But  whatever  may  be  thought  of  the  system  created  by  the 
act  of  1861,  there  certainly  can  be  none  in  regard  to  its  mod- 
ification through  the  act  of  1870.  The  transactions  which 
accompanied  its  adoption  in  the  House  of  Bepresentatives, 
where  it  originated,  and  where  it  received  its  entire  constitu- 
tion upon  the  point  we  are  now  considering,  leaves  no  doubt 
on  this  subject.  (See  Congressional  Globe  for  1869-'70,  part 
4,  page  2855.) 

But  it  may  be  said,  on  behalf  of  the  respondent,  that  a  law 
must  be  construed  by  its  own  language,  and  by  that  alone. 
This  is  the  rule  where  no  doubt  is  left  as  to  its  meaning. 
But  we  often  have  to  resort  to  outside  circumstances  to  as- 
certain that  meaning.  The  great  question  to  be  settled  is, 
what  did  the  legislature  intend  by  the  terms  used  t  In  order 
to  arrive  at  a  satisfactory  conclusion  in  this  respect,  sur- 
rounding circumstances  must  often  be  consulted. 

It  would  not  be  competent  to  take  the  testimony  of  the 
members  of  the  legislature  itself>  Though  every  one  of  their 
number  were  to  swear  that  a  meaning  was  intended  different 
from  the  import  of  the  terms  used,  it  would  not  avail  to 
change  their  meaniug. 
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Nor  would  any  private  information  under  which  the  legis- 
lators voted  have  the  least  effect  in  giving  a  construction  to 
the  language  used  by  them;  for  if  such  was  the  case,  one 
person  would  have  an  advantage  in  interpreting  the  law 
which  another  did  not  possess.  It  would  be  in  principle  im- 
itating the  tyranny  of  that  Boman  emperor  who  posted  his 
edicts  so  high  that  they  could  not  be  read,  and  then  required 
obedience  to  their  provisions. 

But  public  history,  which  all  may  equally  understand,  is 
always  to  be  taken  into  account  in  giving  a  construction  to 
public  statutes.  The  transactions  in  Congress  which  are  re- 
corded in  the  pages  of  the  Congressional  Globe,  and  which, 
through  that  channel,  and  by  means  of  the  public  journals, 
are  spread  broadcast  all  over  the  country,  are  more  properly 
to  be  regarded  as  public  history  than  anything  found  in  the 
pages  of  Hildreth  or  Bancroft. 

It  is  finely  spun  out,  to  be  sure,  but  still  it  is  public  his- 
tory. These  views  have  been  practically  adopted  and  ex- 
pressed by  the  Supreme  Court  of  the  United  States,  as  well 
as  by  many  State  tribunals.  The  debates  in  the  convention 
which  framed  the  Federal  Constitution,  as  well  as  those  in 
the  State  conventions  by  which  it  was  adopted,  have  fre- 
quently been  referred  to  as  a  means  of  arriving  at  a  sound 
construction  of  that  instrument. 

The  meaning  of  the  act  of  1870,  for  which  I  have  been 
contending,  is,  therefore,  no  longer  in  doubt.  The  Commis- 
sioner of  Patents  had  no  legitimate  authority  to  withhold  the 
patent  which  had  been  allowed  by  the  authority  of  the  tri- 
bunal that  was  vested  with  jurisdiction  over* this  subject. 

There  was  another  question  raised  by  the  respondent 
which  should  receive  a  passing  notice.  It  was  argued  that 
although  we  might  have  been  entitled  to  our  patent  at  the 
proper  time,  still  that  we  have  forfeited  our  right  by  delay, 
which  has  worked  abandonment  under  and  by  virtue  of  the 
32d  section  of  the  act  of  1870. 

This  is  not  one  of  the  cases  contemplated  by  that  section. 
We  were  entitled  to  our  patent.  We  had  obtained  the 
proper  decision  in  our  favor,  and  had  paid  our  final  fee,  as 
is  shown  by  our  petition,  and  virtually  admitted  in  the  an- 
swer ;  and  nothing  remained  but  for  the  office  to  issue  our 
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patent.  This  was  wrongfally  withheld.  Can  the  office  now 
take  advantage  of  its  own  wrong  to  injnre  ns  still  more  t 

Bat  waiving  that  point,  we  have  another  conclusive  an- 
swer to  this  objection.  The  langaage  of  the  section  above 
referred  to  is  as  follow^ :  *'  or  upon  failure  of  the  applicant 
to  prosecnte  the  same  within  two  years  after  any  action 
therein  of  which  notice  shall  have  been  given  to  the  applicant,^ 

Now,  even  if  this  was  a  case  contemplated  in  this  section, 
the  notice  necessary  to  bring  it  within  the  rule  of  abandon- 
ment was  never  given,  as  is  expressly  stated  in  the  petition, 
and  will  not  be  denied  on  the  argument.  There  has,  there- 
fore, been  no  abandonment  in  the  case. 

If  the  foregoing  argument  is  held  to  be  substantially  cor- 
rect, I  trust  the  order  of  this  court  will  direct  the  Com  mis- 
sioner  of  Patents  to  issue  the  patent  without  further  delay. 
But  if  I  have  failed  to  convince  the  court  of  the  soundness 
of  my  position  in  this  respect,  there  is  another  remedy  of  a 
less  decisive  character  to  which  we  must  certainly  be 
entitled. 

The  last  recorded  action  of  the  Patent- Office  in  this  case 
was  dated  April  14, 1870,  and  is  in  these  words : 

'^  Further  action  in  this  case  is  sasx>ended  until  the  further 
order  of  the  Commissioner."  That  farther  order  has  never 
yet  been  made,  except  by  failing  to  make  it  and  verbally 
declining  to  issue  the  patent.  I  now  ask  that  (unless  ordered 
to  issue  the  patent)  he  be  directed  to  proceed  and  make  this 
further  order,  or  to  make  such  a  decision  in  the  case  as  will 
enable  us  to  take  an  appeal  to  this  court.  As  yet  the  last 
regular  official  decision  is  in  our  favor.  The  Commissioner 
has  arbitrarily  interposed  to  prevent  us  from  receiving  our 
patent.  This  is  not  such  a  decision  as  is  contemplated  to 
the  48th  section  of  the  act  of  1870,  from  which  we  can  appeal, 
any  more  than  though  he  had  directed  the  messenger  in 
retain  the  patent  in  his  possession,  instead  of  sending  it  to  the 
patentee  after  it  had  been  duly  executed.  We  have  resorted 
to  the  only  remedy  within  our  reach. 

One  of  your  honors,  during  the  argument,  raised  the  ques- 
tion whether  we  had  asked  such  relief  in  our  petition  as  is 
Just  suggested.  That  petition  asks  that  the  respondent  be 
required  to  show  cause  why  he  declines  to  issue  the  patent, 
7d 
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^<  or  to  do  such  other  acts  and  things  as  his  official  duty 
shall  require,  and  such  as  shall  be  in  accordance  with  the 
general  principles  of  jurisprudence  that  are  applicable  to- 
such  cases."  I  should  be  unable  to  frame  a  broader  prayer 
for  relief  than  is  embraced  in  this  language,  if  compelled  by 
the  action  of  thii^  court  to  commendb  proceedings  anew  in 
order  to  obtain  the  proper  relief,  and  I  have  never  under- 
stood that  a  petitioner  is  limited  in  such  cases  to  the  specifia 
relief  set  forth  in  his  petition. 

Marcus  8.  Hopkins  for  the  Commissioner  of  Patents : 

• 

There  is  nothing  in  the  law  to  indicate  that  the  conclusion 
either  of  an  examiner  or  of  the  board  of  examiners  must  go  vera 
the  Commissioner.  The  practice  has  always  been  that  it 
governs  him  if  he  approves  it,  and  not  otherwise ;  just  aa 
the  report  of  a  master  governs  a  court  of  equity  when,  in 
the  opinion  of  the  court,  it  is  correct.  This  is  indicated  in 
the  rules  of  practice  of  the  office. 

Bule  43  provides  that  ^^  the  ezaminer-in-chief  will  consider 
the  case  as  it  was  then  last  passed  upon  by  the  primary  exam- 
iner merely,  revising  his  decisions  so  far  as  they  were  adverse 
to  the  appellant.  If,  however,  they  discover  any  reason  not 
given  by  the  examiner  why  a  patent  should  not  issue,  they 
should  make  a  statement  to  that  e£Gect  to  the  Commis* 
sioner." 

But  when  an  appeal  is  taken  to  this  or  any  other  United 
States  court,  the  statute  exi)ressly  specifies  that  the  at^^udi- 
cation  of  the  court  shall  control  the  Commissioner. 

Section  50  provides  that  '^  the  court  shall  return  to  the 
Commissioner  a  certificate  of  its  proceedings  and  decision^ 
which  shall  be  entered  of  record  in  the  Patent-Office  and 
govern  the  further  proceedings  in  the  case." 

If  it  was  intended  that  the  Commissioner  should  be  gov- 
erned absolutely  by  the  findings  of  a  subordinate  tribunal 
in  the  Patent-Office,  why  was  it  not  also  specified  in  the  law  T 
The  idea  is  sufficiently  anomalous  to  require  specification. 
Inference  would  seem  clearly  to  point  the  other  way ;  yet 
inference  is  the  only  basis  for  the  relator's  interpretation  of  the 
law.    But  it  will  be  asked  what  remedy  had  this  applicant 
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after  receiving  a  favorable  decision  from  the  board,  and,  in 
compliance  with  the  notice  of  the  office,  having  paid  his 
final  fee  of  $20  in  reasonable  expectation  of  receiving  his 
patent  according  to  the  regalat  coarse  in  ordinary  cases 
where  the  Commissioner  interposes  no  objection  T  First,  he 
had  the  remedy  which  he  sought,  viz,  an  appeal  by  way  of 
a  motion  before  the  Commissioner  in  person  to  issne  the 
patent  This  motion  brought  up  the  whole  record,  and  the 
facts  in  the  case  were  presented  and  argued.  The  Commis- 
sioner then  ''  deliberately  decided,"  as  held  by  the  present 
Commissioner  and  as  indicated  in  his  decision,  that  the 
'patent  ought  not  to  issue.  From  that  decision,  I  submit,  an 
appeal  lay  to  'this  court ;  but,  if  there  could  be  any  doubt 
about  that,  the  applicant  could  have  asked  the  Commissioner 
to  render  his  decision  on  the  merits  of  the  case  in  review 
of  that  of  the  board,  which  done,  an  appeal  would  un- 
questionably lie  to  this  court.  If  the  Commissioner  had 
refused  to  make  any  decision,  he  would  then  have  been  com- 
pellable by  mandamus  to  decide,  unless  the  decision  already 
made  was  deemed  sufficient  ground  for  appeal.  But  the 
applicant  prefers  to  stand  upon  a  legal  point  which  he  makes, 
and  thereby  avoid  the  presentation  of  the  record. 

He  does  not  even  indicate  what  his  invention  is  in  his 
petition,  nor  state  the  date  of  his  original  application,  but 
merely  extracts  a  stated  case,  raising  a  question  of  law  oat  of 
the  history  of  the  transaction  in  the  matter,  which  rnns  back 
nearly  a  score  of  years,  during  which  time  the  device  he 
would  have  peremptorily  ordered  to  patent  has  gone  notori- 
ously and  generally  into  public  use  from  one  end  of  the  land 
to  the  other. 

With  respect  to  the  fee  of  $20  which  the  relator  has 
paid,  the  70th  section  of  the  present  patent  act  provides  for 
the  refunding  of  the  money.  The  old  law  had  a  similar  pro- 
vision ;  section  1,  act  of  August  29, 1842.  The  amount  is  now 
ready  for  him  in  the  office,  and  has  been  ever  since  the  Com- 
missioner refused  to  grant  him  a  patent. 

A  conclusive  answer  to  this  petition  for  mandamus  against 
the  Commissioner  of  Patents,  as  the  case  is  presented  by  the 
record,  would  be  that  the  Commissioner  is  not  the  issuing 
officer ;  that  the  Secretary  of  the  Interior  signs  and  author- 
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izes  the  is^^ue  of  patents,  aa  was  auanioioasly  held  by  this 
court  iu  the  case  of  Whitely  vs.  Fisher,  4  Fisher,  248.  See 
alfio  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  cases  of  The  United  States  vs.  The  Commissioner  of  the 
Land  Office,  5  Fisher,  585,  and  The  Secretary  of  the  Interior 
vs.  McGarrahanj  9  Wall.,  314. 

But  the  Commissioner  prefers  to  meet  the  question  made 
by  the  relator  in  such  a  way  as  to  have  the  law  defining  the 
relative  powers  and  duties  of  the  Commissioner  and  exami- 
ners and  the  board  of  examiners-in-chief  interpreted  by  a  dis- 
interested and  competent  tribunal,  having  the  matter  judi- 
cially before  them. 

Passing  from  the  main  issue  and  assuming  that  the  relator 
once  had  a  remedy  by  a  mandamus,  there  are  two  provisions 
of  the  act  of  July  8,  1870,  which  it  is  important  to  consider, 
in  view  of  his  delay  in  seeking  this  remedy.  It  has  already 
been  seen  that  the  case,  although  the  suspension  of  the  issue 
of  the  patent  complained  of  took  place  under  the  old  law,  is 
brought  by  section  111  under  the  provisions  of.  the  new  law. 
By  this  section  of  the  act,  which  required  that  pending  appli- 
cations  be  proceeded  with  as  if  filed  after  the  passage  of  the 
act,  the  applicant  lost  no  remedy  that  he  had  under  the  old 
law.  But  the  act  contains  certain  provisions  in  the  nature  of 
statutes  of  limitation,  looking  to  the  enforcement  of  diligence 
in  the  prosecution  of  applications  for  patents. 

Great  wrongs,  upon  which  the  courts  had  frequently  ani- 
madverted in  strong  terms,  had  grown  out  of  the  resuscitation 
of  old  neglected  cases  that  had  lain  many  years  dormant  in 
the  ofiice,  until  SDme  sharp  speculator  purchased  them  for  a 
song  and  brought  them  out  under  patents,  to  obstruct  estab- 
lished business  and  levy  heavy  tribute  upon  men  innocent  of 
any  suspicion  that  the  wares  they  had  been  for  half  a  genera- 
tion manufacturing  could  be  monopolized  as  new  inventions. 

It  was  to  remedy  these  evils,  which  rather  obstructed  than 
promoted  the  progress  of  useful  arts  for  the  public  good, 
that  the  sections  to  which  I  now  invite  the  attention  of  the 
court,  and  several  other  sections,  were  enacted.  (See  sections 
23,  24,  32,  35,  42,  and  50.) 

Section  CJ  provides:  '^That  all  applications  for  patents 
shall  be  completed  and  prepared  for  examination  within  two 
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years  after  the  filiDg  of  the  petition,  and  in  defaalt  thereof, 
or  upon  failure  of  the  applicant  to  prosecute  the  same  within 
two  years  after  any  action  therein,  of  which  notice  shall  have 
been  given  to  the  applicant,  they  shall  be  regarded  as  aban- 
doned by  the  parties  thereto,  unless  it  be  shown  to  the  satis- 
faction of  the  Commissioner  that  such  delay  was  unavoid- 
able.'' 

Since  the  passage  of  this  act  over  three  years  were  allowed 
by  the  relator  to  pass,  during  which  time  he  took  no  steps 
whatever  toward  the  prosecution  of  his  application  in  the 
office.  He  had  notice  of  the  suspension  of  his  case  in  1869, 
and  acknowledged  such  notice  on  the  record  by  repeatedly 
protesting  and  arguing  against  the  suspension,  so  that  the 
plea  set  up  in  his  petition,  that  no  notice  of  the  Commissioner's 
order  of  July  14, 1870,  (which  was  a  mere  recording  of  his 
previous  order,)  was  sent  him,  is  a  mere  pretext. 

The  fact  appears  that  he  had  actuaZnotioe  of  thesuspension  of 
his  case,  which  notice  he  accepted  and  acted  upon  repeatedly, 
and  whether  or  not  he  had  formal  notice  of  this  particular 
order  is  immaterial.  He  had  formal  notice  of  the  action  of 
the  board. 

The  Commissioner's  decision  of  September  15,  1869,  in  part 
above  quoted,  was  a  denial  of  a  motion  to  relieve  the  ca<se 
from  this  order  suspending  further  proceedings  for  the  issue 
of  the  patent.    In  that  decision  the  Commissioner  said : 

'^Tbis  is  a  motion  to  allow  a  patent  to  issue  upon  an  ap 
plication  that  is  now  suspended  by  order  of  the  Commis- 
sioner." 

It  is  submitted  whether,  under  these  circumstances,  the 
delay  of  more  than  three  years  to  prosecute  this  application, 
in  the  absence  of  any  explanation,  does  not  bar  the  issue  of 
the  patent,  and  is  not  sufScient  ground  for  quashing  these 
proceedings. 

Section  23  provides  that  "every  patent  shall  date  as  of  a 
day  not  later  than  six  months  from  the  time  at  which  it  was 
passed  and  allowed,  and  notice  thereof  was  sent  to  the  appli- 
cant or  his  agent ;  and  if  the  final  fee  shall  not  be  paid  within 
the  period,  the  patent  shall  be  withheld.^' 

Now,  the  ground  upon  which  this  mandamus  is  sought  is 
that  the  patent  "  was  passed  and  allowed  "  in  1869,  and  that 
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the  Oommissioner  wrongfully  neglected  and  rei'ased  to  exe- 
cute and  deliver  the  patent.  If  tbe  relator's  position  is  cor- 
rect, then  he  had  the  remedy  by  mandamus  to  compel  the 
Oommissioner  to  execute  and  deliver  him  the  patent.  But 
he  should  have  sought  that  remedy  before  the  lapse  of  time 
interposed  a  statutory  bar  to  the  grant  of  the  patent.  The 
clause  above  quoted  is  mandatory.  The  patent  must  bear 
date  within  the  time  limited.  Yet  there  is  no  authority  now 
to  antedate  a  patent. 

Section  8,  of  tbe  act  of  1836,  which  gave  that  power,  within 
certain  limits,  and  under  certain  conditions,  was  repealed  by 
the  act  of  1870.  How,  then,  can  the  patent  now  lawfully 
issue  by  mandamus  t  If  issued  under  the  order  of  the  court 
in  this  proceeding,  it  must  be  because  ^'  passed  and  allowed  " 
in  1869.  More  than  six  months  have  elapsed  since  that  time, 
and  the  grant  of  the  patent,  upon  the  hypothesis  here  pre- 
sented, even  admitting  that  the  Oommissioner  has  wrongfully 
withheld  it,  is,  I  submit,  now  barred  by  the  statute. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court : 

The  petitioner,  having  made  application  for  a  patent  in  the 
usual  manner,  his  application  was  referred,  in  the  first  in. 
stance,  to  one  of  the  primary  examiners,  who  made  an  ad- 
verse decision.  It  was  then  carried  by  appeal  to  the  board 
of  examiners-in-chief,  by  whom  a  favorable  decision  was 
made. 

The  Oommissioner  himself,  however,  was  not  convinced 
by  the  favorable  decision  and  for  reasons  satisfactory  to  him- 
self has  heretofore  withheld  the  patent. 

The  first  question  for  the  court  to  determine  in  the  present 
case  is  this :  Whether,  in  an  ex  parte  application  for  a  patent- 
the  Commissioner  possesses  any  authority,  under  the  law,  to 
withhold  a  patent,  in  opposition  to  the  report  of  a  primary 
examiner,  or  the  report  of  the  board  of  examiners-in-chief  in 
its  favor ;  in  other  words,  whether,  in  such  a  case,  the  decis- 
ion of  the  primary  examiner,  if  favorable  to  the  patent,  is 
conclusive  upon  the  office,  and  if  unfavorable,  and  the  appli- 
cant has  carried  his  case  by  appeal  before  the  board  of  ex. 
aminersin-chief,  and  there  obtained  a  favorable  decision,  this 
latter  decision  is  conclusive,  so  that  nothing  is  left  to  the 
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Ck>mmi8siouer  except  the  miniaterial  act  of  coantersigniDg 
And  affixing  the  seal  of  the  office  to  the  parchment. 

The  petitioner  for  this  writ  claims  that,  according  to  the 
organization  of  the  Patent-Office,  the  question  of  the  patent- 
ability of  an  alleged  invention  is  to  be  referred  for  examina- 
tion first  to  one  of  the  primary  or  assistant  examiners.  If 
bis  decision  be  unfavorable,  the  applicant  has  the  right  to 
appeal  to  the  examiners-inchief.  If  their  decision  should 
also  be  unfavorable,  he  has  the  right  of  appeal  to  the  Com- 
missioner. And,  should  the  Commissioner's  decision  be  un- 
favorable, the  right  of  still  further  appeal  to  this  court. 

In  all  this  the  petitioner's  views  of  the  law  are  correct ; 
bat  he  also  claims  that,  because  his  application  is  exparte^  and 
no  one  can  take  the  appeal  but  himself,  and  nobody  will  ever 
appeal  from  a  decision  in  his  own  favor,  the  first  favorable 
decision  he  obtains  at  any  stage  of  the  proceedings  must 
be' conclusive  on  the  office,  since  the  case  can  go  no  furthei 
except  by  appeal.  This  view  of  the  law  we  think  is  nol 
<5orrect. 

The  only  dct  of  Congress  now  in  force  on  this  subject  is 
the  act  approved  July  8,  1870,  entitled  "An  act  to  revise, 
consolidate,  and  amend  the  statutes  relating  to  patents  and 
copyrights." 

The  first  step  to  be  taken  by  an  applicant  for  a  patent  is, 
of  course,  to  file  his  application. 

By  the  3 1st  section  of  the  act  it  is  provided — 

"That,  on  the  filing  of  any  such  application  and  the  pay- 
ment of  the  duty  required  by  law,  the  Commissioner  shall 
<5au3e  an  examination  to  be  made  of  the  alleged  new  invention 
or  discovery;  and  if,  on  such  examination,  it  shall  appear 
that  the  claimant  is  justly  entitled  to  a  patent  under  the  law, 
and  that  the  same  is  sufficiently  useful  and  important,  the 
Commissioner  shall  issue  a  patent  therefor." 

By  this  section  it  is  made  the  duty  of  the  Commissioner  to 
cause  an  examination  to  be  made  of  the  alleged  new  invention 
or  discovery ;  but  neither  in  this  section  nor  in  any  other  of 
the  act  is  he  specifically  told  by  what  particular  officers  he  is 

to  have  the  examination  made.    It  is  true  that  he  is  furnished 

* 

under  the  law  with  a  large  number  of  officers,  among  whom 
are  twenty-two  principal  examiners,  twenty-two  first  assistant 
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examiuers,  and  twenty-two  second  assistant  examiners,  all  of 
whom  are  appointed  by  the  Secretary  of  the  Interior  npon 
the  Commissioner's  nomination. 

The  daties  to  be  performed  by  these  officers  are  nowhere 
defined  in  the  law,  bat  are  sach  only  as  the  Oommissioner 
himself  is  authorized  to  prescribe  in  pursuance  of  the  19tli 
section,  which  is  in  these  words : 

^^That  the  Commissioner,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  may,  from  time  to  time,  establish 
rules  and  regulations,  not  inconsistent  with  law,  for  the  con- 
duct of  proceedings  in  the  Patent-Office." 

All  these  '^  principal  examiners,"  ^^ first  assistant  exam- 
iners," and  ^'second  assistant  examiners,"  sixty-six  in  number^ 
have  no  functions  to  perform  in  the  office  except  only  such  as 
may  be  assigned  to  them  by  the  Commissioner. 

Would  it  not  be  a  very  anomalous  condition  of  things  if 
the  Commissioner,  under  these  circumstances,  were  to  have 
no  authority  to  review  and  set  aside  the  acts  of  any  of  these 
subordinate  officers  ?  We  shall  look  into  this  question  a  little 
more  fully  after  we  have  examined  the  law  in  regard  to  the 
examiners-in-chief. 

The  duties  of  examiners-in-chief  are,  in  general  terms,  pre- 
scribed in  the  10th  section,  which  is  in  these  words — 

"Sec.  10.  And  be  it  further  enacted^  That  the  examiners-in- 
chief  shall  be  persons  of  competent  legal  knowledge  and 
scientific  ability,  whose  duty  it  shall  be,  on  the  written  peti- 
tion of  the  appellant,  to  revise  and  determine  upon  the  validity 
of  the  adverse  decisions  of  examiners  upon  applications  for 
patents,  and  for  re-issues  of  patents,  and  in  interference  cases;, 
and,  when  required  by  the  Commissioner,  they  shall  hear  and 
report  upon  claims  for  extensions,  and  perform  such  other 
like  duties  as  he  may  assign  them." 

Upon  this  section  especially  is  it  that  the  relator  in  the 
present  proceeding  relies  in  his  application  for  a  mandamus 
against  the  Commissioner.  By  it  the  examiners-in-chief  are 
required  to  be  persons  of  competent  legal  knowledge  and 
scientific  ability,  qualifications  nowhere  expressly  required 
for  the  Commissioner  himself.  These  officers  also,  as  requi:  ed 
by  section  2,  are  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.    One  of  their  daties  is. 
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to  ^^ revise  and  determine  apon  the  validity  of  the  adverse 
decisions*' of  the  subordinate  examiners  which  may  be  brought 
before  them  by  appeal. 

Undoubtedly  the  decision  of  this  board,  when  in  favor  of 
the  applicant  for  a  patent,  must  be  conclusive,  unless  a  supe- 
rior supervisory  authority  is  Vested  by  law  in  the  Commis- 
sioner. The  same  may  be  said  with  equal  force,  also,  in 
respect  to  the  decisions  of  the  inferior  examiners  in  like 
circumstances;  for  none  but  adverse  decisions  can  be  appealed 
at  any  stage  of  the  examination. 

It  is  provided,  also,  by  the  3l8t  section,  that  ^Mf,  on  such 
examination,  it  shall  appear  that  theclaimant  is  justly  entitled 
to  a  patent  under  the  law,  and  that  tl^e  same  is  sufficiently 
naefnl  and  important,  the  Commissioner  shall  issue  a  patent 
therefor." 

Eat  by  the  same  section  it  is  declared  that  it  is  the  Com- 
missioner who  is  to  cause  the  examination  to  be  made.  The 
examination,  when  made,  with  its  results,  is  then  to  be  re- 
ported to  the  Commissioner,  and  if,  <'  on  such  examination  ^ — 
that  is,  on  the  face  of  the  examination— <'  it  shall  appear,"  &c., 
the  Commissioner  shall  issue  the  patent.  But  suppose  it 
should  ^<  appear"  to  the  Commissioner,  on  his  own  inspection 
of  the  report,  that  the  alleged  invention  is  neither  novel  nor 
meritorious;  he  would  be  bound,  in  duty,  under  this  section, 
not  to  issue  the  patent.  Certainly  there  is  nothing  in  this 
section  which  excludes  this  superintending  authority  of  the 
Commissioner. 

Had  Congress  intended  that  the  decision  of  the  examiners,, 
when  favorable  to  the  applicant,  should  be  final  and  conclu- 
sive, we  would  suppose  so  great  an  anomaly  in  executive 
administration  would  have  been  introduced  into  the  law  by 
the  use  of  terms  of  the  clearest  import.  A  certified  copy  of 
the  decision  would  have  been  a  mandate  to  the  Commissioner, 
requiring  him  to  issue  the  patent  by  authority,  it  might  be, 
of  a  second  assistant  examiner,  who  had  been  appointed  at 
his  instance,  and  subject  to  removal  in  the  like  manner. 

By  the  7th  section  it  is  declared :  <<That  it  shall  be  the  duty 
of  the  Commissioner,  under  the  direction  of  tJie  Secretary  of  the 
Interior^  to  perform  all  the  duties  respecting  the  granting  and 
issuing  of  patents,  which  herein  are,  or  may  hereafter  be,  by  lato 
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directed  to  be  done;  and  he  shall  have  charge  of  all  books, 
records,  papers,  models,  machines,  and  other  things  belonging 
to  said  office.'' 

If  to  decide  ^^  that  the  claimant  is  justly  entitled  to  a  patent 
under  the  law,  and  that  the  same  is  sufficiently  useful  and 
important,"  be  the  office  of  the  examiners^  then  by  this  sec- 
tion it  is  made  the  duty  of  the  Commissioner  to  superintend 
the  performance  of  these  duties  by  the  examiners.  It  is  impos- 
sible to  escape  from  this  conclusion  except  by  denying  that 
these  duties  are  such  as  respect  the  issuing  and  granting  of 
patents.  If  the  decisions  of  the  examiners,  when  favorable 
to  applicants,  leave  nothing  to  be  done  by  the  Commissioner 
but  the  ministerial  act  of  writing  his  name  at  the  left-hand 
corner  of  the  parchments  and  directing  the  seal  to  be  affixed, 
how  vain  are  the  words  of  the  law  which  declare  that  it  shall 
be  his  duty  *^  to  superintend  or  perform  all  the  duties  respect- 
ing the  granting  and  issuing  of  patents  which  herein  are,  or 
hereafter  may  be,  by  law  directed  to  be  done." 

By  the  23d  section  it  is  provided — 

^^Tbat  every  patent  shall  date  a^  of  a  day  not  later  than 
six  months  from  the  time  at  which  it  was  passed  and  allowed." 

By  whose  authority  are  patents  to  be  '^passed  and 
allowed?"  If  they  are  to  be  passed  by  the  Commissioner, 
they  are  also  to  be  allowed  by  him.  This  language  is  not 
appropriate  to  the  duties  of  examiners.  These  officers  neither 
pass  nor  allow  patents.  They  examine  claims  for  inventions 
or  discoveries.  It  is  the  duty  of  the  Commissioner  alone, 
after  the  examination  has  been  reported,  to  say  whether  the 
patent  shall  be  allowed  and  passed. 

By  the  52d  section  it  is  provided  as  follows : 

'*That  whenever  a  patent  on  application  is  re/used,  for  any 
reason  whatever,  either  by  the  Gommissioner^  or  by  the  supreme 
court  of  the  District  of  Columbia  upon  appeal  from  the  Com- 
missioner, the  applicant  may  have  remedy  by  bill  in  equity ; 
and  the  court  having  cognizance  thereof,  on  notice  to  adverse 
parties  and  other  due  proceedings  had,  may  adjudge  that 
such  applicant  is  entitled,  according  to  law,  to  receive  a 
patent  for  his  invention,  as  specified  in  his  claim,  or  for  any 
part  thereof,  as  the  facts  in  the  case  may  appear ;  and  such 
adjudication,  if  it  be  in  favor  of  the  right  of  the  applicant, 
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shall  authorize  the  (Commissioner  to  issoe  such  patent,  on  the 
applicant  filing  in  the  Patent-Office  a  copy  of  the  adjudica- 
tion and  otherwise  complying  with  the  requisitions  of  law. 
And,  in  all  cases  where  there  is  no  opposing  party,  a  copy  of 
the  bill  shall  be  served  on  the  Commissioner,  and  all  the 
expenses  of  the  proceeding  shall  be  paid  by  the  applicant, 
whether  the  final  decision  is  in  his  favor  or  not." 

Here  is  an  express  recognition  of  power  in  the  Commis- 
sioner to  refuse  the  patent,  and  an  ex  parte  bill  in  equity 
given  to  the  applicant  as  a  remedy  for  such  refusal.  On  the 
trial,  the  court  is  to  investigate  the  merits  of  the  applicant's 
claim  de  noeo^  and  determine  the  right.  What  need  to  pro- 
vide this  mode  of  investigation  if  the  Commissioner  is  bound 
by  law  in  all  cases  to  issue  the  patent  where  a  favorable  de- 
cision has  been  ronde  by  the  examiners  t  Should  the  decision 
be  against  the  applicant,  he  can  get  no  patent,  although  he 
may  have  previously  secured  favorable  decisions  from  all  the 
examiners  in  the  Patent-Office.  Ou  the  trial,  such  decisions 
would  not  be  received  .as  eveu  prima  facie  evidence  in  sup- 
port of  his  claim.  This  section  provides  for  a  different  class 
of  cases  from  those  which  come  before  the  Commissioner  by 
appeal  from  the  examiners  under  the  47th  and  48th  sections 
of  the  act.  In  these  cases  the  Commissioner  is  obliged  by 
law  to  make  his  decision,  and,  if  such  decision  be  adverse  to 
the  applicant,  the  latter  may  appeal  to  this  court,  as  provided 
in  the  49th  and  50th  sections  of  the  act. 

The  case  of  the  present  relator  was  not  one  of  this  class. 
It  was  not  brooght  before  the  Commissioner  by  appeal  from 
any  adverse  decision  of  the  examiners.  It  was  not  brought 
before  him  at  all,  except  with  the  report  made  by  the  exami- 
ners-inchief,  and  he  exercised  no  authority  in  respect  to  it, 
save  such  »s  belongs  to  him  in  viitue  of  his  general  super- 
visory authority  in  such  a  case.  He  simply  withholds  the 
patent  for  reasons  which  he  does  not  give,  but  makes  no 
decision.  It  is  not  a  case,  therefore,  which  could  be  brought 
into  this  court  by  appeal ;  but  it  is  a  case  for  which  the  appli- 
cant may  have  the  remedy  given  by  the  52d  section,  and  that 
is  alone  sufficient,  without  respect  to  any  other  question, 
why  the  application  for  a  mandamus  in  this  case  should  be 
denied. 
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Iq  that  this  section  recognizes  the  authority  of  the  Cooi- 
misioner  to  withhold  a  patent  in  any  case,  for  any  reason 
satisfactory  to  himself,  it  shows  that  the  decisions  of  the  ex- 
aminors  are  in  no  case  obligatory  as  to  his  action.  In  that 
it  supplies  a  remedy  under  which  his  judgment  in  withhold- 
ing the  patent  may  be  revised,  it  is  decisive  against  the 
remedy  by  mandamus  applied  for  in  the  present  instance;  for 
this  writ  will  not  lie  where  the  law  furnishes  the  party  with 
any  other  adequate  specific  remedy.  See  Kendell  vs.  The 
United  States,  12  Peters,  614. 

Mr.  Justice  Olin  : 

I  fully  concur  with  the  views  expressed  by  Mr.  Justice 
Wylie  as  to  the  true  interpretation  of  this  patent  law.  The 
interpretation  contended  for  would  turn  the  head  of  the  office 
into  the  tail. 

It  will  be  noticed  that  the  law  provides  for  the  appointment 
of  primary  examiners  upon  the  nomination  of  the  Commis- 
sioner, but  gives  no  appeal  from  their  favorable  action  upon 
an  application  for  a  patent.  Now,  upon  the  principle  con- 
tended for  here  by  the  relator,  the  decision  of  the  primary 
examiner  would  be  final,  and  would  conclude  and  bind  the 
Commissioner,  whose  nominee  he  is. 

The  relator^s  counsel  has  dwelt  upon  the  fact  that  the  law 
does  not  expressly  give  the  Commissioner  the  right  of  appeal 
from  the  decision  of  the  examiners-in-chief,  and  has  urged 
this  as  proof  that  such  action  is  final.  This  does  not  seem  to 
me  to  be  the  proper  inference.  I  think  the  right  of  appeal 
was  omitted  because  it  was  unnecessary  to  confer  it ;  for  the 
Commissioner's  supervisory  power  over  acts  of  the  subordi- 
nates in  the  office  is  such  as  to  preclude  any  necessity  of  his 
'^  appealing  "  from  the  examiners-in-chief.  He  can  refuse  to 
grant  the  patent. 

As  to  the  remedy :  Nothing  is  clearer  than  that  where  the 
law  has  pointed  out  a  particular  remedy  the  writ  of  man- 
damus does  not  lie.  Moreover,  the  Commissioner  does  not 
issue  the  patent.  It  is  signed  by  the  Secretary  of  the  Interior 
and  countersigned  by  the  Commissioner.  The  former  really 
controls  the  issuing. 

I  had  intended  to  write  out  an  opinion,  but  in  the  feeble 
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State  of  my  health  I  have  not  completed  it.  In  fact,  I  foaod 
I  was  going  farther  in  the  statement  of  principles  governing 
the  case  than  my  brethren  might  feel  inclined  to  follow  me. 

Mr.  Justice  Mac  Arthur: 

I  suppose  the  officers  in  charge  of  the  Patent-Office  desire 
to  ascertain  the  grounds  on  which  the  mandamus  was  refused, 
so  as  to  regulate  their  future  actions  in  matters  affected  by 
the  decision. 

The  views  of  the  minority  will  not  be  of  much  importance 
in  this  respect,  as  the  judgment  of  the  court  and  not  the  dis- 
senting opinions  will  determine  the  course  to  be  followed 
hereafter.  On  a  subject  of  so  much  consequence,  however, 
I  desire  to  state  some  of  the  reasons  for  the  dissent  which  I 
indicated  one  week  ago,  and  I  am  authorized  by  the  chief- 
jastice  to  say  that  he  agrees  with  me  in  opinion. 

I  will  premise  by  observing  that  the  Patent-Office  has 
become  a  conspicuous  feature  in  our  Grovernment.  This 
branch  of  business  had  accumulated  so  enormously,  that  in 
1870  Congress  revised  and  reduced  the  whole  system  to  order 
hy  the  law  of  that  year.  The  officers  were  classided,  and 
their  duties,  to  some  extent,  defined,  so  that  the  work  might 
go  on  efficiently  and  harmoniously.  In  conformity  with  this 
idea  the  second  section  provides  for  three  examinersin-chief 
to  be  appointed  by  the  President,  by  and  with  the  consent  of 
the  Senate,  and  their  duties  are  prescribed  in  the  tenth  sec- 
tion, which  reads  as  follows : 

"That  the  examiners-in-chief  shall  be  persons  of  competent 
legal  knowledge  and  scientific  ability,  whose  duty  it  shall  be,  on 
the  written  petition  of  the  appellant,  to  revise  and  determine 
upon  the  validity  of  the  adverse  decisions  of  examiners  upon 
applications  for  patents,  and  for  reissues  of  patents,  and  in 
interference  cases ;  and,  when  required  by  the  Commissioner, 
shall  hear  and  report  upon  claims  for  extensions,  and  perform 
such  other  like  duties  as  he  may  assign  them.'' 

The  forty-sixth  section  enacts — 

"That  every  applicant  for  a  patent,  or  there-issue  of  a 
patent,  any  of  the  claims  of  which  have  been  twice  rejected, 
and  every  party  to  an  interference,  may  appeal  from  the  decis- 
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ioD  of  the  primary  examiner,  or  of  the  examiner  in  charge  of 
interferences,  in  sncb  case,  to  the  board  of  examinersin-chief, 
having  once  paid  the  fee  for  snch  appeal  provided  by  law.'' 
The  sections  following  this  provide  for  an  appeal  where  the 
party  is  dissatisfied  with  the  decisions  of  the  examiners-in- 
chief  to  the  Commissioner  in  person,  and  then  for  an  appeal 
to  the  supreme  conrt  of  this  District  from  the  decision  of  the 
Commissioner,  if  it  is  adverse  to  the  applicant.    Here  we 
have  a  system  judicial  in  form  and  substance  for  the  express 
purpose  of  deciding  upon  the  rights  of  applicants  for  patents, 
and  there  is  nowhere  throughout  the  entire  law  any  power 
given  to  the  Commissioner  to  set  aside  or  disregard  the  rights 
of  an  applicant  thus  settled  and  pronounced,  except  in  the 
cases  which  come  to  him  by  way  of  appeal  from  the  adverse 
decisions  of  the  board.    It  appears  to  have  been  the  design  of 
Congress  to  furnish  in  the  Patent-Office    itself  a  judicial 
method  of  determining  when  a  patent  ought  to  issue,  giving 
to  the  Commissioner  only  an  appellate  power  of  revision,  and 
it  is  simply  in  these  cases  that  he  is  to  exercise  the  right  of 
refusing  a  patent.    The  examiners-in-chief  are  to  be  selected 
with  reference  to  their  fitness  to  perform  the  special  duties 
assigned  them.    The  law  directs  that  they  shall  be  persons 
of  competent  legal  knowledge  and  scientific  ability,  and, 
therefore,  specially  qualified  to  pass  upon  the  legal  and  scien- 
tific questions  that  are  in  most  cases  involved  in  deciding 
upon  the  validity  of  a  claim  for  a  patent.    No  such  require- 
ment is  made  in  selecting  the  Commissioner.    His  position  is 
undoubtedly  one  of  high  trust  and  great  responsibility ;  but 
he  is  appointed  on  account  of  his  general  character  and 
administrative  capacity.    The  special  duty  of  deciding  upon 
the  propriety  of  a  patent  is,  therefore,  confided  to  the  examin* 
ers  designated  by  the  law  for  that  purpose,  and  no  appeal 
is  given  except  upon  an  adverse  decision.    In  no  other  case 
and  in  no  other  way  does  the  law  provide  for  a  revision  of 
their  action.    If  their  decison  is  favorable  to  the  inventor, 
there  is  no  authority  given  the  Commissioner  to  defeat  his 
rights  by  suspending  the  proceedings,  or  refusing  to  prepare 
and  countersign  the  patent.    On  the  contrary,  the  thirty-first 
section  expressly  makes  it  his  duty,  if  upon  the  examination 
it  shall  appear  that  the  claimant  is  justly  entitled  to  a  patent^ 
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'Hhe  Commisiooer  shall  issue  a  patent  therefor."  The  law 
18  maodatory  npon  him  in  case  the  applicant  procures  a 
favorable  decision,  and  he  cannot  evade  it  without  dispens- 
ing with  the  law  itself.  He  ,has  no  right  to  take  up  cases 
except  by  appeal,  overrule  decisions,  suspend  proceedings, 
and  refuse  patents  at  his  own  will  and  pleasure.  Congress 
never  designed  to  confer  a  power  so  dangerous  to  the  hands 
of  any  Commissioner,  and  one  so  inimical  to  the  interests  ot 
inventors.  They  have  provided  how  the  merits  of  an  appli- 
cation for  a  patent  are  to  be  examined  and  determined,  and 
the  result  is  called  a  ^^  decision."  The  case  is  heard  before  the 
examiners  upon  testimony  and  argumtot.  The  inventor  is 
heard  by  himself  or  counsel,  and  a  decision  is  then  made  in 
his  favor  upon  the  merits  of  his  application.  Is  it  possible 
that  where  there  is  no  regular  appeal  given,  and  without 
notice,  or  any  of  the  forms  prescribed  by  the  law,  the  Com- 
missioner can  take  this  case  up  on  his  own  arbitrary  motion, 
and  defeat  or  reverse  the  whole  proceedings  t  We  are  not 
at  liberty  to  infer  that  Congress  intended  an  act  so  inconsist- 
ent with  the  judicial  system  they  have  ordained  in  tf^e  law 
of  1870. 

Where  any  new  fact  is  developed,  raising  new  grounds  of 
objection,  or  where  fraud  is  discovered,  or  where  any  gross 
irregularity  appears,  then  it  is  competent,  no  doubt,  for  the 
Commissioner,  by  virtue  of  his  supervisory  iK>wer,  to  direct  a 
re-examination  of  the  case.  In  this  very  case  there  was  a 
re-examination  by  order  of  the  Commissioner,  and  the  board 
affirmed  their  previous  decision  in  favor  of  Hull.  But  when 
a  ease  has  been  regularly  presented  and  duly  examined,  aiid 
decided  favorably  to  the  applicant  on  its  merits,  it  is  the 
duty  of  the  Commissioner  to  prepare  the  patent,  and  the  law, 
as  we  have  seen,  expressly  makes  it  mandatory  upon  him  in  all 
cases. 

It  has  been  suggested  that  the  remedy  of  the  relator  is 
under  the  52d  section,  which  provides  ^*  that  whenever  a  pat- 
ent is  refused  for  any  reason  whatever,  either  by  the  Com- 
missioner or  by  the  supreme  court  of  the  District  of  Colum- 
bia upon  appeal  from  the  Commissioner,  the  applicant  may 
have  remedy  by  bill  in  equity ;  and  that,  therefore,  mandamus 
will  uat  lie  in  this  case,  as  the  applicant  has  a  remedy.    But 


112  SuPBEMB  Court,  D.  C.         [January  T., 


Hull  ?s.  Comoilwloner  of  Patents. 


it  is  to  be  noticed  that  this  proceeding  in  equity  is  given  only 
in  case  the  Commissioner  refuses  to  issue  the  patent.  It  is 
clear  to  my  mind  that  the  refusal  of  the  Commissioner  can 
only  occur  in  cases  which  regularly  come  before  him  on  aa 
appeal  from  an  adverse  decision  of  the  examiners-in-chief. 
These  are  the  only  cases  he  can  examine  and  decide,  and  it  is 
not  until  his  refusal  to  issue  the  patent  in  a  case  upon  such 
an  appeal  that  the  remedy  prescribed  by  the  52d  section  cau 
be  invoked.  We  have  seen  that,  by  the  31st  section,  it  is 
the  duty  of  the  Commissioner,  where  an  application  is  filed, 
to  cause  an  examination  to  be  made,  and  if  such  examination 
shows  that  the  applicant  is  entitled  to  a  patent,  the  Commis- 
sioner shall  issue  one  to  him.  He  can  refuse  to  issue  a  pat- 
ent when  he  himself  makes  the  examination,  and  this  he  can 
only  do  upon  an  appeal  regularly  taken  from  the  action  of 
the  board.  It  is  only  an  adverse  decision  that  can  be  re- 
viewed by  a  bill  in  equity,  while  here  the  last  regular  decision 
was  in  favor  of  Hull.  The  Commissioner  clearly  understood 
that  he  could  not  absolutely  refuse  to  issue  a  patent,  for  on 
the  14th  of  April,  1870,  he  simply  placed  a  written  order  on 
file  "suspending  further  proceedings  until  his  further  order,^ 
and  no  farther  order  has  ever  been  made.  The  proceedings 
are  still  suspended,  and  the  further  order,  when  made,  may 
or  may  not  be  a  refusal.  The  contingency,  therefore,  upon 
which  the  remedy  in  equity  depends  has  not  occurred,  and 
cannot  be  urged  as  an  objection  to  the  mandamus. 

The  Commissioner  has,  in  fact,  decided  nothing  and  exam- 
ined nothing  respecting  the  merits  of  Hull's  application.  In 
his  return  he  sets  forth  certain  circumstances  in  the  history 
of  the  case  that  have  no  relation  to  the  rights  acquired  by 
Hull  in  the  favorable  decision  of  the  board.  He  has  simply 
interdicted  all  further  proceedings  until  he  shall  make  a 
further  order.  Ifc  is  impossible  for  Hull  to  resort  to  equity 
before  this  final  action  shall  have  taken  place.  If  the  Com- 
missioner should  make  an  adverse  decision,  the  statute 
provides  for  an  appeal  to  this  court;  but  In  the  present 
anomalous  condition  of  the  record  I  can  see  no  remedy,  un- 
less it  may  be  asserted  in  this  form. 

As  to  the  objection  that  Hull  is  barred  in  this  case  by  the 
delay  of  more  than  two  years  in  prosecuting  his  application, 
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it  is  sofflcient  to  say  that  the  time  limited  in  the  32d  section 
does  not  begin  to  ran  until  notice  shall  have  been  given  of 
the  action  taken  by  the  office,  and  no  such  notice  of  the  order 
suspending  the  proceedings  has  been  served  in  this  case. 

I  have  thus  given  my  construction  of  the  patent  law  of 
1870,  as  far  as  the  same  is  involved  in  this  case,  and  I  think 
the  writ  ought  to  issue  in  such  form  as  will  compel  the  Com- 
missioner to  perform  the  ministerial  work  necessary  in  issuing 
ai>atent. 

8d 
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THOMAS   H.  WALSH  vs.  HONOBAH   RUNDLETTB. 

AND  A.  S.  TAYLOB- 

In  Equity.— No.  3804. 

I.  A  parol  contract  for  a  lease  which  has  been  partly  performed  by  deliv- 

ery of  the  possession  of  the  premises  and  the  payment  of  rent  wiK 
entitle  either  of  the  parties,  by  bill  in  eqaity,  to  compel  the  speoifie 
performance  of  the  whole. 

II.  Specific  performance  of  such  agreement,  where  there  is  an  omission  of 
the  covenants  to  be  inserted  in  the  lease,  will  be  decreed  with  such 

.     covenants  as  are  osaal  and  incident  to  leases  of  the  same  kind,  and 
snch  as  flow  from  the  contract  and  are  necessary  to  give  it  effect. 

STATEMENT  OF  THE  CASE. 

The  bill  states  that,  on  January  31,  1874,  the  defendant^ 
Bundlette,  agreed  to  lease  to  the  plaintiff  a  certain  honse  and 
premises  in  the  city  of  Washington,  for  a  term  of  five  years 
from  the  6th  day  of  February,  with  the  privilege  to  the  de- 
fendant of  continuing  the  same  for  a  ftirther  term  of  five 
years,  at  a  yearly  rent,  payable  monthly ;  that  the  plaintiff^ 
on  February  6, 1874,  took  possession  of  said  premises  ^^  under 
said  agreemmty^  and  moved  his  stock  therein  '^  to  carry  on 
the  grocery  and  liquor  business,  the  said  Bundlette  knowing 
at  the  time  of  making  the  agreement  that  said  busiress  waa 
to  be  carried  on  there;"  that  he  paid  the  monthly  install- 
ments of  rent  in  March,  April,  and  May,  the  defendant 
^'  promising  continually  to  execute  the  lease  as  aforesaid  ;  ^ 
that  in  the  month  of  May  the  plaintiff  had  a  lease  prepared 
and  gave  it  to  the  defendant,  Bundlette,  for  execution,  and 
she,  after  considering  it,  returned  it  to  plaintiff,  declining  to 
sign  it,  and  refused  to  give  him  a  lease;  that  plaintiff  failed 
to  pay  the  next  month's  rent  at  maturity,  and  refused  to  pay 
the  same,  or  any  part  thereof,  and  the  defendant,  Bundlette^ 
had  sued  him  before  the  defendant,  A.  S.  Taylor,  justice  of 
the  peace,  and  obtained  a  judgment  for  the  amount  thereof^ 
and  was  about  to  issue  execution  therefor ;  that  defendant^ 
Bundlette,  had  given  him  a  thirty  days'  notice  to  quit  said 


1875.]  SuPRESMB  Court,  D.  C.  115 


Wftlsh  Tt,  nw&f^itt  el  «1. 


demised  premises,  and  intended  to  eject  him  therefrom,  and 
prays  that  execution  on  said  judgment  might  be  enjoined ; 
that  defendant,  Bondlette,  be  enjoined  from  turning  plaintiff 
out  of  said  demised  premises ;  that  d^ndaot,  Bundlette,  be 
required  to  deliver  to  *'  plaintiff  a  valid  lease,  in  accordance 
with  the  terms  of  the  agreement  hereinbefore  recited  f  and 
for  general  relief. 

The  answer  of  Bundlette  denies  that  she  made  such  agree- 
ment to  lease,  saying  she  did  propose  a  lease,  but  that  no 
terms  were  agreed  upon ;  that  afterward,  at  the  final  con- 
versation, the  plaintiff  agreed  to  take  the  property  as  a 
monthly  tenant  at  a  reduced  rent ;  that,  in  pursuance  of  that 
agreement  to  hold  as  a  monthly  tenant,  plaintiff  entered 
upon  said  premises.  She  denies  that  she  subsequently  prom- 
ised or  proposed  to  give  a  lease ;  that  subsequently  plaintiff 
did  present  to  her  a  lease  for  execution,  which,  after  consid- 
eration, she  returned,  saying,  ^^I  never  promise  to  sign  such 
a  lease;  that  I  never  had  proposed  to  lease  the  property  on 
any  sooh  terms ;"  admits  the  failure  of  plaintiff  to  pay  rent, 
the  suit,  trial,  and  judgment  therefor,  and  that  she  caused 
to  be  served  a  thirty  days'  notice  upon  plaintiff  to  quit  the 
premises ;  she  craves  the  benefit  of  the  statute  of  frauds,  as 
if  the  same  were  specially  pleaded,  and  calls  upon  plaintiff 
to  produce  the  lease,  and  his  receipts  for  rent. 

Thomas  Dolan  and  Daniel  McCarthy  were  examined  as 
witnesses  by  complainant,  and  testified  that  they  were  pres- 
ent at  a  conversation  between  said  Walsh  and  Mrs.  Bund- 
lette,  about  the  last  of  January,  1873,  in  which  she  agreed  to 
give  him  a  lease  for  five  years  with  the  privilege  of  five 
more }  and  McCarthy  also  stiated,  ^'  as  much  longer  as  he 
wanted  it,"  ^'  and  that  there  was  nothing  mentioned  how  the 
lease  should  be  drawn."  The  complainant  was  also  examined 
afi  a  witness,  on  his  own  behalf,  and  testified  to  the  same 
effect.  He  also  states,  that  '^  Mrs.  Bundlette  said  something 
about  a  lease  as  long  as  I  pleased ;  I  did  not  pay  any  atten- 
tion to  this  because  I  thought  such  a  thing  would  be  out- 
rageous." 

The  defendant  testified  as  follows : 

^*  I  had  several  talks  with  these  parties  about  renting  the 
property.    I  proposed  to  give  a  lease;  there  was  no  mention 
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of  the  number  of  years.  When  I  ofiGered  a  lease  they  came 
back  the  secoad  or  third  time  and  declined  it  They  rented, 
finally,  the  property  by  the  month.  I  heard  nothing  about 
a  lease  thereafter,  until  about  the  1st  of  June.  Mr.  Walsh 
brought  me  a  lease  to  sign ;  he  left  it  with  me  for  examina- 
tion ;  two  days  afterward  he  called  for  it,  and  I  returned  it 
refusing  to  sign.'' 

On  cross^xamination :  ^^  Mr.  Walsh  paid  me  rent  as  a 
monthly  ^nant. 

^<  Cross-question.  Do  yon  swear  that  Mr.  Walsh  rented 
those  premises  from  you  as  a  monthly  tenant  f  I  want  you 
to  state  that. — A.  Tes,  sir." 

John  Henderson  testified  that  in  the  trial  before  Justice 
Taylor  the  plaintiff  testified  that  Mrs.  Bundlette  agreed  to 
give  a  lease  for  five  or  ten  years,  or  as  long  as  he  wanted  it. 

At  the  hearing,  December  19,  1874,  Mr.  Justice  Wylie 
decreed,  that  within  ten  days  the  defendant  execute  and 
deliver  to  the  plaintiff  a  lease  of  premises  for  a  term  of  five 
years  from  the  6th  of  February,  1874,  at  an  annual  rent  of 
$450,  payable  in  monthly  installments  of  $37.50,  with  the 
privilege  to  the  plaintiff  of  renewing  the  lease  for  five  years 
longer,  with  the  usual  covenants  for  prompt  payment  of  rent ; 
and  for  right  of  entry  of  lessor  for  default  in  payment  of 
rent. 

December  28, 1874,  defendant  appealed  from  this  decree . 

John  JE.  Norris  and  Daniel  E.  OaMUj  for  complainant,  fur- 
nished the  following  brief : 

An  agreement  for  a  lease  will  be  construed  to  be  a  present 
demise,  if  possession  be  taken  under  it.  Jenkins  vs.  Eldridge^ 
3  Story  15,  C.  C. 

If  a  contract  be  one  of  which  specific  performance  would 
be  decreed,  it  is  itself  in  some  sort  an  equitable  title ;  and  if 
the  parties  have  clothed  that  title  with  possession,  or  have 
otherwise  acted  on  it  as  an  existing  ownership,  they  are  held 
to  have  perfected  their  agreement  in  equity  ]  and  if  the  terms 
of  their  parol  contract  can  be  proved,  may  be  decreed  to 
perfect  it  by  a  conveyance  at  law.  *86  Adams's  Equity, 
220. 
.    It  is  a  sufficient  part  performance  to  take  a  case  out  of  the 
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statQte  of  frauds  for  the  purchaser  to  take  possession  of  the 
lands  sold  by  virtae  of  the  agreement  where  the  assent  of  the 
vendor  is  shown  or  is  inferable.  Smith  vs.  Underdank^  1 
Sandf.  Ch.,  676 ;  Peugh  vs.  Goody  3  Watts  and  Serg.,  66. 

A  parol  partition,  between  tenants  in  common,  made  by 
marking  a  line  of  division  on  the  ground,  and  followed  by  a 
corresponding  separate  possession,  is  good,  notwithstanding 
the  act  of  fraud  and  perjuries.    Ebart  vs.  Ward^  1  Bin.,  216. 

A  parol  gift  of  lands  by  a  father  to  his  son,  accompanied 
with  possession,  and  followed  by  the  son's  making  improve- 
ments on  the  land,  is  valid.  Lessee  of  Syler  vs.  Eoklaetj  1  Bin., 
216.) 

As  to  the  sufficiency  of  a  verbal  agreement  for  a  lease 
where  i)osseS8ion  is  given,  to  take  the  case  out  of  the  statute 
of  frauds  and  perjuries,  and  entitle  the  lessee  to  specific  per- 
formances, see  Taylor,  Landlord  and  Tenant,  sees.  32  and 
33. 

T.  Jessup  Miller  and  A.  Fendallj  for  defendants,  contended 
that— 

The  plaintiiT  seeks  specific  performance  of  a  contract. 
This  relief  is  always  the  subject  of  judicial  discretion,  {Bad- 
cliff  vs.  Warrington^  12  Ves.,  jr.,  332,)  and  is  only  to  be  de- 
creed when  it  is  '^  really  important  to  the  plaintiff  and  not 
oppressive  to  the  defendant,"  (Adams's  Eq.,  82,)  and  will  be 
withheld  when  it  ^'  will  produce  hardship  or  injustice  to  either 
of  the  parties."     Willard  vs.  Tayloe^  8  Wall.,  657. 

1.  The  bill  does  not  state,  nor  does  the  evidence  show,  the 
^  importance  to  the  plaintiff  of  the  relief  prayed ;  the  hard- 
ship of  the  alleged  contract  upon  the  defendant  appears  from 
the  omission  of  all  the  covenants  and  conditions  usual  in  long 
leases ;  no  security  for  rent  is  furnished ;  no  power  to  abate 
nuisances,  or  prevent  the  carrying  on  of  illegal  business,  or 
business  deemed  extra  hazardous  on  account  of  fire;  the 
property,  however  abused  by  the  plaintiff  or  his  assigns, 
would  have  to  be  repaired  by  the  defendant. 

2.  "  The  contract  should  be  established  by  competent  proofs, 
to  be  clear,  definite,  and  unequivocal  in  all  its  terms."  Sto- 
ry, sec.  764;  Dodd  vs.  Seymour^  21  Conn.,  476;  Allen  vs.  BurJc^ 
2  Md.,  Ch.  534.    The  defendant  must  have  understood  it. 
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Colson  vs.  Thamrpsof^  2  Wheat.^  3d6,  In  this  ca«e  tbe  proofs 
do  not  shato  a  complete  contract  for  any  lease,  nor  that  defi- 
nite terms  of  a  lease  were  even  proposed. 

3.  The  alleged  contract  is  void  by  tbe  statnte  of  frauds, 
bat  the  entering  into  possession  of  the  property  is  relied  on 
as  a  part  peiformance  in  lien  of  a  written  eontract.  This  is 
not  such  a  part  performance  as  wiU  take  the  ^sontraot  ont  of 
the  operation  of  the  statnte,  as  it  •  is  not  ^  sndi  a  part  per- 
formance of  the  contract  that  its  rescission  woald  be  a  fraad 
on  the  other  party,"  (Parcel  vs.  Mitnor,  4  Wall.,  517,)  nor 
<  snch  as  would  make  tke  party  asking  specific  relief  a  wrong- 
doer in  case  the  specific  performance  was  notdec;:eed,^  {Ham 
vs.  Ooodrich^  33  K.  H.|82;)  it  is  not  *^an  unequi vocal  act 
referable  only  to  the  contract,"  nor  '^  snch  as  could  be  done 
with  no  other  view  or  design  than  to  perform  ttie  agreement." 
Story's  Eq.  Jur;,  sec.  765,  note. 

Mr.  Justice  Mi^oABXHUB  delivered  the  opinion  of  the 
court: 

The  specific  performance  of  a  parol  contract  to  grant  a 
lease  in  writing  has  frequently  been  decreed  in  a  oonrt  of 
equity.  The  Authorities  which  justify  this  equitable  relief 
are  qaite  numerous.  And  it  is  now  well-settled  in  eqnity 
jurispradence  that  a  part  performance  of  the  agreement, 
where  the  possession  has  been  delivered  and  rent  paid  in 
pursuance  of  its  terms,  will  take  the  case  out  of  the  statute 
of  frauds. 

In  the  case  of  Henderson  vs.  Hat/^  3  Brown^s  C.  O.,  632,  the 
question  arose  upon  an  agreement  for  a  lease  with  ^*  proper 
covenants."  The  discassion  tarned  upon  what  meaning  wasT 
intended  by  this  expression.  Lord  Thurlow's  interpretation 
was  that  the  tenant  had  a  right  to  those  covenants  arising 
out  of  the  general  well-known  practice  as  to  such  leases.  He, 
however,  held  that  a  covenant  restraining  the  lessee  from 
alienating  his  interest  without  the  license  of  the  landlord  was 
not  a  usual  covenant,  and  could  not  be  inserted  in  the  lease 
by  order  of  the  court,  unless  there  had  been  an  express  stip- 
ulation to  that  eflSect.  On  the  other  hand,  Lord  Kenyon,  in 
Morgan  vs.  Slaughter,  1  Esp.  Ni.  Pr.,  8,  and  the  court  of  ex- 
chequer, in  PolkinghoM  vs.  Croft,  3  Anst.,  700,  both  decided 
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tbafc  the  lessor  was  entitled  to  a  covoDant  against  sabletting, 
where  the  agreement  was  for  usnal  oovenants*  Yere  vs. 
LowedMij  12  Yes.,  179  ]  asd  Jomm  vs.  Jone%^  same  vol.,  186,  in- 
Tolve  the  same  question ;  and  Sir  William  Grant,  ihaster  of 
the  rolls,  apon  these  two  aathorities,  decided  that  under  an 
agreement  for  osoal  covenants,  a  covenant  not  to  assign 
without  liceBse  should  be  inserted ;  b  it  he  expressed  his  own 
opinion  to  be  the  same  as  that  of  Lord  Thurlow,  and  he 
adds,  thPit  where  the  contract  is  for  a  lease  with  proper  cov- 
-enants,  '^  it  mast  mean  such  as  are  calculated  to  secure  the 
full  efiBeot  of  the  agreement."  In  Ohurch  vs.  Bnnon^  15  Yes., 
.258,  Lord  JBMan  held,  that  where  there  is  no  express  stipu- 
lation for  a  covenant  against  underletting,  the  lessor  is  not 
enticed  to  it ;  and  that,  consequently,  a  court  of  chancery 
irill  not  insert  it  upon  a  bill  for  a  specific  performance  of  a 
contract  for  a  lease.  In  Robin$on  vs.  Oleatouj  15  Yes.,  520, 
which  was  decided  nearly  at  the  same  time,  the  master  of  the 
Tolls  and  the  lord  chancellor,  upon  full  consideration  and 
communication,  overruled  the  decisions  in  Morgan  vs.  Slaugh- 
ter and  PoiUngham  vs.  Croft  upon  this  point,  and  held  that 
the  tenant  should  take  a  lease  without  that  covenant. 

It  will  be  observed  that  there  is  a  contradiction  in  these 
authorities  upon  a  single  question ;  but  they  all  agree  that  a 
uspeeific  performance  of  an  agreement  for  a  lease  will  be  de- 
creed with  such  covenants  as  are  usual  and  incident  to  leases 
<»f  the  same  kind,  and  such  as  flow  from  the  contract  and  are 
necessary  to  give  it  effect.  The  same  principle  applies  as  in 
case  of  a  contract  in  the  purchase  of  real  estate.  There  the 
agreement  imports  that  the  deed  shall  contain  express  cov- 
*  cnants  and  warranties ;  that  the  vendor  1$  seized,  and  has 
power  to  convey,  .and  for  quiet  eiyoyment;  that  the  estate 
is  free  from  incumbrances,  and  for  further  assurance.  Lord 
TS.  Chriffithj  3  Atk.,  264 ;  Viikeman  vs.  The  Duchess  of  Rutland^ 
5  Ves.,  233,  504. 

In  the  case  of  Church  vs.  Brown^  Lord  Eldon  observes : 
<^The  master  of  the  rolls  agrees  with  me  that  whether 
the  agreement  contained  the  clause  that  usual  covenants 
should  be  inserted  or  not  would  not  make  a  material  differ- 
ence, and,  with  great  anxiety  to  be  right  upon  this  point,  I 
never  will  consent  that  my  opinion  shrill  be  supposed  to 
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stand  npon  sach  a  distinetion.  Before  the  case  of  Hendersim 
TS.  Hayj  an  agreement  for  a  lease  wonld  have  been  execated 
precisely  in  the  same  mode  as  <x>  the  covenants  to  be  inserted 
whether  that  claose  had  been  contained  in  it  or  not ;  so  would 
an  agreement  for  the  conveyance  of  real  estate.^' 

It  will  be  noticed  in  these  cases  that  the  agreements  were 
in  writing,  and  conseqaently  exduded  the  operation  of  the 
statute  against  frauds  and  perjuries.  * 

It  is  also  settled  in  a  number  of  cases  that  a  parol  con- 
tract for  a  lease  which  has  been  performed  in  some  S4bstaQ- 
tial  part  will  entitle  either  of  the  parties  by  bill  in  equity  to 
compel  the  specific  performance  of  the  whole.  Sugd.,  V.  & 
P.,  from  107  to  123 ;  Gunter  vs.  Halsey^  Amb.,  586 ;  Kine  vs. 
Balfey  2  Ball  &  B.,  343 ;  Morphett  vs.  JoneSy  1  Swanst.,  172  ; 
Pilling  vs.  Armitagej  12  Yes.,  78;  France  vs.  Dawson^  14 
.Ves.,  386 ;  Gregory  vs.  Michellj  18  Ves.,  328 ;  Jones  vs.  Peter- 
many  3  Serg.,  1  Bawle,  543;  Parkhurst  vs..  Van  OourUand^  14r 
Johns.,  32.  Let  us  now  apply  these  principles  to  the  case 
before  us. 

The  complainant  sets  up  a  parol  agreement  for  a  lease,  ac- 
companied by  delivery  of  possession  of  the  premises  and 
the  payment  of  rent  in  part  performance  thereof  It  is  nee. 
essary,  therefore,  in  the  first  place,;  to  ascertain  whether 
the  agreement  is  clearly  made  out  by  the  proofs.  The  com- 
plainant was  examined  as  a  witness  on  his  own  behalf,  and. 
testified  that  he  visited  the  premises  at  defendant's  request ; 
that  he  then  had  a  second  interview  with  her,  at  which  she 
agreed  to  give  him  a  lease  of  the  place  for  the  period  of  five 
years,  with  the  privilege  of  five  more }  that  she  also  agreed 
to  put  the  house  and  premises  in  good  and  sufficient  repair, 
and  to  remove  the  dirt  which  was  lying  around,  and  pave  the 
yard ;  that  the  rent  finally  agreed  upon  was  $450  a  year, 
payable  in  monthly  installments  of  $37.50.  The  depositiona 
of  two  other  witnesses  were  taken  on  the  part  of  complain- 
ant, Thomas  Dolan  and  Daniel  McCarthy,  who  testify  that 
they  were  present  at  this  Interview  and  heard  the  contract 
made ;  and  they  fully  corroborate  the  testimony  of  the  com- 
plainant in  regard  to  the  terms  of  the  alleged  agreement. 

The  witness  McCarthv  adds  a  term  which  is  not  men- 
tioned  by  the  other  witness  or  by  the  complainant,  viz,  that 
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the  lease  was  to  be  for  five  years,  with  the  privilege  of  five 
more,  <^  or  a«  Umg  as  he  wanted  it"  There  can,  however,  be 
no  performance  of  this  addition,  and  none  is  sought;  bat 
the  defendant  cannot,  on  account  of  such  term,  refuse  to  per- 
form the  agreement  entirely.  In  the  case  of  Mestaer  vs.  OU* 
legpie,  11  Yes.,  640,  the  lord  chancellor  observed:  ^^It  is 
familiar  to  come  to  this  court  for  a  specific  performance  of 
an  agreement  the  whole  benefit  of  which  the  party  cannot 
have ;  and  if  he  waives  that  part,  it  is  not  competent  to  the 
other  party  to  refuse  to  perform  the  rest  as  the  whole  cannot 
be  executed."  Indeed,  it  may  well  be  doubted  if  this  term 
constitutes  any  part  of  the  agreement  in  the  present  case, 
for  complainant  slates  that,  although  Mrs.  Bundlette  said 
something  about  ^<  as  long  as  he  pleased,"  he  paid  no  atten- 
tion to  it }  and  it  is  evident  he  considered  it  as  only  a  loose 
expression,  in  which  he  never  concurred. 

The  making  of  the  contract  was  on  the  30th  of  January, 
1874,  and  the  tenant  was  put  in  possession  of  the  store,  after 
the  delivery  of  the  key,  on  or  about  the  6th  of  February 
following,  when  be  moved  in  his  stock  of  groceries  and 
liquors,  and  improved  the  store  by  putting  shelving  around 
it  He  paid  rent  for  three  months  and  then  applied  for  a 
lease,  which  defendant  refused.  He  had  one  prepared  for  her 
signature,  but  She  declined  to  sign  it,  saying  she  had  never 
agreed  to  give  a  lease,  but  would  take  it  and  look  at  it 
When  the  lease  was  refused,  complainant  stopped  paying 
rent,  and  she  gave  him  thirty  days' notice  to  quit;  whereupon 
the  complainant  filed  the  bill  in  this  case. 

The  evidence  on  the  part  of  the  complainant  is  impeached 
only  by  the  deposition  of  the  defendant  herself.  She  denies 
that  she  promised  to  execute  a  lease,  bat  admits  that  she 
rented  the  premises.  She  also  states  that  no  mention  was 
made  of  the  number  of  years,  and  that  complainant  was  to 
pay  her  $450  a  year,  in  monthly  installments  of  $37.50.  This 
version  of  the  agreement  is  not  sustained  by  any  circumstance 
or  witness  in  the  case.  Nothing  appears  in  the  deposition  of 
her  son  or  of  Mr.  Henderson  as  to  the  agreement,  for  neither 
of  them  was  present  when  it  wa.s  made.  Henderson,  it  is 
true,  says  that  he  was  present  at  a  trial  before  a  justice  of 
the  peace,  in  proceedings  against  Walsh  as  a  tenant  in  default, 
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and  that  Walsh  testified  that  Mrs.  Bondlette  proniised  him 
a  leaiBe  far  five  or  ten  years^  or  as  k>Dg  as  he  wanted  it.  This 
confirms  the  material  fact  of  an  agreement  for  a  lease.  Two 
witnesses  of  the  plaintiff  swear  positively  that  it  was  to  be 
for  five  years,  with  the  privilege  of  five  more,  and  Mrs. 
Bundlette  admits  the  rent  to  bejost  as  stated  by  both  of 
these  witnesses.  Now,  what  Mr.  Henderson  recollects  aboat 
the  testimony  of  Walsh  before  the  magistrate  can  throw  little 
or  no  discredit  upon  ciroumstances  so  clearly  proved  in  the 
case.  It  is  trae  that  the  general  mle  reqaires  that  the  con- 
tract in  such  cases  should  be  established  by  clear,  d^nite, 
and  unequivocal  proofs,  (Story's  Bq.  Jur.,  sec.  764,)  and  we 
think  the  proof  submitted  in  this  case  comes  up  to  this  re- 
quirement, and  leaves  no  doubt  as  to  the  making  of  the 
contract  and  its  essential  terms. 

We  have  seen  that  a  specific  performance,  where  there  is 
an  omission  as  to  the  covenants  of  an  agreement  for  a  lease, 
will  be  decreed  with  usual  covenants,  according  to  the  nature 
of  the  lease,  and  such  as  are  incident  to  it  Such  is  the 
doctrine  declared  by  Lord  Thurlow  in  Henderson  vs.  Say^ 
and  which  was  repeated  with  great  and  deliberate  emphasis 
by  Lord  Eldon'in  Church  vs.  Brown.  As,  therefore,  the 
lessor  has  a  right  to  those  covenants  which  are  well  known 
and  such  as  are  usually  inserted  under  an  agreement  for  a 
lease  of  real  estate,  there  is  no  ground  fbr  the  objection  that 
the  agreement  in  this  case  omits  to  mention  what  the  law 
implies. 

The  other  question  is  whether,  possession  having  been  de- 
livered  acnd*rent  paid  and  the  store  furnished  with  shelving, 
the  agreement  is  sufficiently  performed  to  take  it  out  of  the 
statute.  In  Jones  vs.  Fetersonj  3  Serg.  &  Bawle,  Gibson, 
judge,  expressed  a  decided  opinion  that,  in  case  of  an  agree- 
ment for  a  lease,  possession  alone,  in  pursuance  of  the  con- 
tract, was  sufficient.  In  Gregory  vs.  Mitchell^  18  Yes.,  328, 
the  tenant  occupied  the  demised  premises  under  a  parol 
agreement  for  a  lease,  and  had  in  part  performed  it  by  tak- 
ing possession  of  and  manuring  the  land,  the  court  held  he 
was  entitled  to  a  specific  performance.  In  Kine  vs.  BalfOj  2 
Ball  &  B.,  343,  the  part  performance  relied  upon  was  simply 
by  taking  possession  and  paying  rent,  and  the  lord  chan- 
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cellor  held  it  should  be  carried  into  exeoation.  In  Marphett 
T8.  Janesy  1  Bwanst,  Lord  Eldon  decreed  specific  performance 
of  a  parol  agreement  to  grant  a  lease  on  the  testimony  of 
one  witness^  confinned  by  circamstanees  against  the  denial 
of  the  answer,  after  part  performance  by  delivery  of  posses- 
sion. But  it  can  scarcely  be  necessary  to  extend  this  ex- 
amination of  the  decisions.  The  result  which  they  establish 
is,  that  if  the  tenant  has  taken  possession  and  paid  rent 
under  and  according  to  the  terms  of  the  agreement,  he  has 
substantially  performed  it  on  his  part  The  possession  must, 
of  course,  have  reference  to  and  be  the  result  of  the  agree- 
ment. In  this  case  it  is  qnite  clear  that  the  complainant 
went  into  the  store  and  paid  rent  in  pursuance  of  the  agree- 
ment, and  it  is  not  possible  to  refer  these  acts  to  any  other 
cause.  We  are,  therefore,  of  opinion  that  the  conduct  of  the 
parties  takes  this  case  out  of  the  statute  on  the  ground  of 
part  performance,  and  that  complainant  is  entitled  to  the 
relief  prayed  for  in  this  bilL 

The  decree  appealed  from  is  as  &vorable  to  the  defendant 
as  she  oould  well  ask.  There  is  a  clause  giving  her  the  right 
of  reentry,  and  under  the  lease  decreed  the  tenant  would  be 
compelled  to  make  ordinary  repairs,  and  to  rebuild  in  case  of 
fire.  Although  these  covenants  are  not  provided  for  in  the 
decree,  they  are  implied  by  the  law.  There  is  no  evidence 
going  to  show  that  this  is  a  hard  bargaiui  which  the  court 
will  not  in  it«  discretion  execute.  For  aught  that  appears,  the 
rent  is  fair  and  reasonable,  and  defendant  fiails  to  show  that 
she  has  any  equitable  cause  of  complaint. 

Deoi?ee  affirmed* 


HUMFHBETS,  J.,  dubitatUfi. 
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TOE  SDPBENE  DOUBT  OF  TDE  DISTRICT  OF  COLUMBIA, 

AT  AFBIL  GENERAL  TEBBf,  1875. 


STEPHEN  HULL  vs.  THE    COMMISSIONER    OP 

PATENTS. 

Mandamus. 

On  a  rehearing,  the  doctrine  is  t^gaia  affirmed  that  this  court  will  not 
compel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
even  in  a  case  where  the  ezaminers-in-chief  have  rendered  a  decision 
in  &vor  of  the  applicant. 

STATEMENT  OF    THE    CASE. 

This  case  was  heard  and  decided  at  the  last  term  of  the 
ooart,  bat,  one  of  the  judges  having  intimated  a  desire  to 
have  the  case  re-argned,  it  was  again  heard  before  a  fall 
bench.  The  tacts  of  the  case  as  set  forth  on  the  original 
hearing  are  as  follows : 

A  motion  is  made  in  this  matter  for  a  mandamas,  com- 
manding the  Commissioner  of  Patents  to  issae  a  patent  to 
the  relator,  Stephen  Hall.  The  facts  apon  which  the  appli- 
cation is  based  are  stated  in  the  petition,  and  the  retarn  of 
the  Commissioner  to  be  that  Stephen  Hall,  of  Poaghkeepsie, 
in  the  State  of  New  York,  on  or  abont  the  Ist  day  of  March, 
1869,  filed  in  the  United  States  Patent-Office  an  application 
for  a  patent  for  an  improvement  in  harvesters,  of  which  he 
believed  himself  the  original  and  first  inventor ;  that,  said 
application  having  been  twice  r^ected  by  the  primary  ex- 
aminer, an  appeal  was  taken  to  the  board  of  ezaminers-in- 
chief,  as  provided  by  law.  That,  on  or  abont  the  28th  of 
Aagast  following,  notice  having  been  received  that  the  decis- 
ion of  the  primary  examiner  had  been  overruled  and  the 

125 


126  9UPEEMB  CouET,  D.  0.  [April  T., 

Hull  V8«  TiM  ConmlttleBer  of  P«ieDCs. 

patent  allowed,  he  paid  into  the  Patent-Office  the  final  fee 
of  920,  which  he  considered  was  all  that  was  necessary  on 
his  part  to  entitle  him  to  the  possession  of  the  said  patent^ 
bnt  the.  Commissioner  of  Patents  directed  the  said  patent 
to  be  withheld,  and  the  caae  sent  back  to  the  board  of  examin- 
ers-in-chief for  reconsideration,  in  view  of  certain  decisions 
which  had  then  been  recently  made  by  himself;  that  said 
board  did  proceed  to  reconsider  their  said  decision  accord- 
ingly, bat  re-affirmed  the  same,  and  held  that  the  patent 
should  be  allowed.  Nevertheless,  the  said  Commissioner 
still  refnsed  to  allow  the  said  patent  to  issne,  and  on  the 
14th  of  April,  1870,  made  the  following  order :  "  Farther 
action  in  this  case  is  suspended  antil  the  farther  order  of  the 
Commissioner;^  and  no  jnotice  of  the  order  was  ever  given 
to  said  Hall  or  his  attorneys,  nor  was  its  existence  known  to 
either  himself  or  them  until  within  the  past  three  months ; 
and  ^at  the  ^<  farther  order"  here  contemplated  has  never 
been  made.  He  again  applied  to  the  present  Commissioner 
of  Patents,  (Leggett,)  requesting  him  to  direct  the  patent  to 
issue  in  accordance  with  the  decision  of  the  board  of  examin- 
ers-in-chief above  referred  to.  But  the  said  Commissioner, 
after  having  fully  considered  said  application,  denied  the 
request  therein  presented,  mainly,  as  he  (Hull)  believes,  on 
account  of  the  length  of  time  that  had  elapsed  since  the 
aforesaid  order  of  April  14,  1870,  was  made,  and  also  on 
account  of  the  rule  that  one  Commissioner  will  not  review 
and  reverse  the  rulings  of  his  predecessor,  (Fisher,)  the 
former  incumbent. 

Believing  that  the  facts  above  stated  leave  no  discretion 
with  the  Commissioner  of  Patents ;  that  under  the  circum- 
stances of  this  case  the  law  definitely  prescribes  this  duty, 
which  is  the  performance  of  a  mere  ministerial  act,  petitioner 
asks  that  a  writ  of  mandamus  may  issue,  under  the  seal  and 
authority  of  this  honorable  court,  commRuding  the  said  Com- 
missioner of  Patents  to  issue  said  patent,  or  to  show  cause 
why  he  declines  to  do  the  same,  or  to  do  such  other  acts  and 
things  as  his  official  duty  shall  require,  and  snch  as  shall  be 
in  accordance  with  the  general  principles  of  jurisprodence 
that  are  applicable  to  such  cases. 

The  return  of  the  Commissioner  gives  a  history  of  the  ap* 
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plicatioQ  of  ttfe  petitioner  from  September  25, 1856,  when  he 
filed  his  first  application,  down  to  April  14, 1870,  when  the 
Commissioner  (Fisher)  plaoed  the  written  order  on  file  sus- 
pending farther  proeeedings  nntil  his  farther  order,  but  of 
which  no  notice  was  sent  to  HaU,  although  it  is  stated  he  had 
actual  knowledge  of  such  order.  On  February  11, 1874,  re- 
lator moved  Oommissioner  Leggett  to  issue  the  patent,  which 
he  declined  to  do^  for  the  following  reasons : 

^<  First,  my  predecessor  had  evidently  deliberately  decided 
that  a  patent  could  not  be  granted,  and  under  the  practice 
in  all  the  Departments,  which,  if  not  statutory,  has  the  force 
of  law,  I  am  not  at  liberty  to  review  his  decision ;  and,  sec- 
ond, the  delay  of  nearly  four  years  between  the  last  action  of 
my  predecessor  and  the  filing  of  the  present  request  for  re- 
consideration works  abandonment  under  existing  statutes. 

^^npon  an  examination  of  the  merits  of  the  case,  I  am  in- 
clined to  the  belief  that  there  are  no  equities  in  the  case  that 
shoold  lead  to  any  forced  construction  of  the  statute  in  favor 
of  the  applicant." 

The  Commissioner,  in  his  return,  resists  the  application  for 
the  writ  of  mandamus  upon  the  following  grounds : 

^^  The  respondent  denies  that,  upon  the  facts  of  the  case,  his 
predecessor  was  left  nothing  but  a  mere  ministerial  act  to 
perform,  viz,  to  deliver  the  patent ;  o  r  that  he,  as  successor,  is 
left  in  that  position ;  and  he  says  that,  inasmuch  as  a  patent 
never  was  executed,  there  remains  still  a  judicial  discretion 
to  be  exercised  by  him,  in  determining  whether  or  not  all  the 
conditions  prescribed  by  law  were  complied  with  in  every 
respect,  so  as  to  authorize  him  to  lawfully  execute  and  de- 
liver the  patent. 

^^  He  denies  that  the  decision  of  the  board  of  examiners-in- 
chief,  upon  the  single  point  appealed  to  them  from  the  pri- 
mary examiner,  concluded  him  upon  that  point,  or  upon  other 
points  which  the  law  makes  conditions  precedent  to  the  grant 
of  patents  and  charges  him  with  the  duty  of  determining. 

^^  fle  denies  that  the  writ  of  mandamus  should  issue  from 
this  honorable  court,  as  petitioned  for,  to  compel  him  to  exe- 
cate  and  deliver  the  patent  sought  by  the  relator  previous  to 
a  regular  appeal  to  the  court,  and  an  adjudication  in  his 
favor,  as  provided  for  in  the  forty-eighth  and  fiftieth  sections 
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of  the  patent  act,  and  says  that  such  a  remedy,  if  ever  availa- 
ble before  the  complete  execation  of  a  patent,  is  now  barred 
in  this  case  by  the  delay  of  the  relator  in  invoking  it." 

The  principal  question  to  be  determined  upon  this  state  of 
facta  is,  whether  the  court  will  require  the  Commissioner  of 
Patents  to  issue  a  patent  where  the  board  of  examiners-in- 
chief  have  twice  decided  in  favor  of  the  applicant. 

Charles  Mason,  for  the  relator,  filed  a  brief,  in  addition 
to  his  former  one,  from  which  are  abstracted  the  following 
points: 

To  show  more  conclusively  that  the  Commissioner  was  not 
expected  to  interpose  in  the  determination  of  questions  of 
patentability,  except  in  cases  brought  regularly  before  him 
by  appeal,  the  following  considerations  are  presented : 

I.  The  legal  maxim,  inclusio  unitis  est  exalusio  alterius^  seems 
clearly  applicable  here.  The  law  distinctly  points  out  the 
duty  of  the  Commissioner  in  this  connection.  Can  it  intend 
that  he  has  any  further  and  unexpressed  duty  to  perform 
therein  f 

II.  Laws  are  rules  of  action.  To  deserve  that  name,  they 
must  be  general.  Where  the  circumstances  are  alike,  the 
actions  prescribed  or  permitted  must  be  the  same.  Erratic 
and  fitful  interventions,  regulated  solely  by  the  whim  or  ca- 
price of  any  official,  would  be  wholly  inconsistent  with  all 
just  ideas  of  law.  When,  therefore,  it  is  shown  to  be  wholly 
impossible  for  the  Commissioner  to  revise  all  the  acts  of  his 
subordinates  relating  to  the  allowance  of  patents,  it  will  be 
presumed  that  it  was  not  intended  for  him  to  exercise  such 
revision  in  any  case,  except  those  which  are  specially  brought 
before  him  by  appeal.  He  will  be  officially  responsible  iu 
these,  but  in  no  other  cases. 

III.  The  harmony  of  the  system  forbids  any  other  intervention 
by  the  Commissioner  than  that  just  stated.  How  discordant 
and  absurd  to  appeal  to  him  from  a  decision  of  which  he 
himself  is  the  author ;  one  that  he  has  directed  to  be  made. 
An  appeal  to  any  tribunal,  especially  when  a  fee  is  exacted, 
presupposes  a  capability  on  the  part  of  that  tribunal  to  give 
the  subject  an  unprejudiced  hearing. 

IV.  The  language  of  the  statute  upsets  the  hypothesis 
that  the  Commissioner  may  control  or  set  at  naught  the  de- 
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cisioDS  of  the  iuferior  tribunals,  and  especially  those  of  the 
exainiuers-iu-chief.  The  lOth  section  directs  that  board  ^Ho 
liear  and  determine  upon  the  validity  of  the  adverse  decisions 
of  the  examinera." .  How  can  a  matter  which  is  thus  determined 
by  that  board  be  still  left  subject  to  the  caprice  or  discretion 
•of  the  Gommissiouer,  or  be  reversed  by  hiai  in  any  other  way 
than  throagh  the  appeal  which  is  provided  by  law  f 

V.  Any  other  construction  of  the  statute  would  be  wholly 
incompatible  with  the  intention  of  the  legislative  power,  as 
expressed  in  the  debate  when  this  statute  was  under  consid- 
eration. The  bill  was  framed  and  mainly  shaped  in  the  House 
•of  Bepresentatives.  l^othing  can  be  plainer  than  that  it  was 
intended  to  render  the  board  of  examiuers-in-chief  wholly 
independent  of  the  Commissioner  in  regard  to  their  rules  of 
<lecision.  (See  Congressional  Globe  for  1869-70,  part  4,  p. 
2855.) 

It  is  contended^  however,  that  an  act  of  Congress  is  to  be 
eonstrued  by  its  own  language,  and  not  by  the  expressed 
opinions  of  any  of  the  members  of  that  body.  This,  as  a 
general  rule,  is  doubtless  correct,  when  the  language  of  the 
statute  is  explicit  and  unmistakable.  But  when  this  is  other- 
wise, and  especially  in  cases  like  the  present,  where  inferential 
power  is  claimed  by  the  Commissioner  beyond  what  is  set  forth 
in  the  language  of  the  law,  the  views  publicly  expressed  in  de- 
bate may  very  properly  serve  as  a  means  of  rebutting  a  con- 
trary Inference.    This  is  the  well-settled  rule  in  all  courts. 

Now,  from  the  debates  in  this  case,  it  appears  that  objection 
liaving  been  made  to  the  bill  as  reported,  on  the  ground  that 
tbe  right  of  the  Commissioner  to  make  rules  and  regulations 
for  the  Patent-0£&ce  might  be  construed  as  giving  him  ab- 
.solnte  control  over  the  decisions  of  the  examiners-inchief, 
the  chairman  of  the  committee  who  reported  the  bill  replied, 
that  it  was  not  intended  to  give  the  Commissioner  any  power 
to  make  rules  of  decision,  but  only  to  make  rules  of  practice. 
This  silenced  all  further  objections  of  like  character,  and  the 
bill,  thus  explained,  became  a  law. 

Do  not  facts  of  this  kind  conclusively  show  the  true  intent 
and  meaning  of  the  lawgiver  f    And  can  they  not  be  legiti- 
mately used  for  that  purpose  f  It  is  a  matter  of  frequent  oc- 
carrence  in  congressional  history  that  the  chairman  of  a 
9d 


130  Supreme  Coxjkt,  D.  C.  [April  T.^ 


Hall  TS.  The  Co»»l88ki*er  «r  Patents. 


committee  by  whom  a  bill  has  been  reported  is  interrogated 
as  to  the  meaning  of  some  of  its  provisions,  and  his  answers 
are  always  deemed  conclusive  on  those  snbjects.  They  are 
reported  in  the  debates,  are  sent  broadcast  all  over  the  country, 
and  satisfy  every  mind  as  to  the  true  intent  and  meaning  of 
the  law.    Are  they  to  go  for  nothing  in  the  conrts  f 

Such  cannot  be  the  rule  of  reason  on  this  subject.  That 
the  decisions  of  the  board  of  examiners-in-chief  are  not  to  be 
controlled  by  the  Ooinmissioner  of  Patents  is,  therefore^ 
placed  beyond  question.  They  are  Unal  and  conclusive,  un- 
less reversed  on  appeal. 

Here,  then,  is  a  board  which  constitutes  one  of  a  series  of 
tribunals  that  are  to  determine  a  strictly  judicial  question,, 
one  which  is  essentially  of  the  same  character  as  this  court 
may  be  called  upon  to  consider  at  any  time.  The  decisions- 
of  that  board,  if  not  appealed  from,  are  just  as  binding  and 
conclusive  as  would  be  those  of  the  circuit  court  of  this  Dis- 
trict in  like  circumstances.  If  its  conclusion  in  any  case  is 
that  a  patent  ought  to  be  granted,  there  can  be  no  appeal 
therefrom.  That  matter  is  determinedj  and  the  Commissioner 
is  peremptorily  commanded  to  issue  the  patent.  He  is  not 
permitted  to  establish  rules  of  decision  which  are  to  guide 
that  board  in  its  action.  And  yet  we  hear  it  urged  that  its 
deliberate,  and  even  its  reconsidered,  determination  may  be 
wholly  disregarded  and  set  at  naught  by  him.  And,  what  is 
more,  that  after  a  patent  has  been  regularly  thus  allowed  by 
that  board  he  may  intervene,  and  without  condescending  to 
assign  a  single  reason  for  his  conduct,  or  after  giving  one- 
that  is  wholly  frivolous  or  absurd,  he  may  arbitrarily  suspend 
the  case  for  years,  declaring  that  it  shall  continue  thus  sus- 
pended until  it  shall  suit  his  sovereign  will  and  pleasure  to- 
order  otherwise.  8io  volo  sic  jiibeOj  stat  pro  ratione  voluntas^ 
is  substantially  the  language  of  his  acts  which  are  now  un-- 
der  consideration.    How  does  it  sound  to  American  ears  t 

19ow,  while  I  fully  admit  that  he  is  the  executive  head  of 
the  Patent-OfBce,  I  just  as  unequivocally  deny  that  he  is  its 
absolute  master.  No  one  in  this  republic  will  be  permitted 
successfully  to  proclaim,  <'  I  am  the  State,"  or  ^<  I  am  the  Patent- 
Office."  The  maxim  that  the  king  can  do  no  wrong,  or  that 
the  pope  is  infallible,  has  never  yet  taken  root  in  our  political 
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soil.  And  if  claims  of  that  character  are  ever  presented  by 
words  or  actions,  the  officer  attempting  to  eoforce  them  will 
be  taaght  by  an  independent  and  fearless  judiciary  that  this 
is  not  a  personal  government ;  that  although  he  may  be  at 
the  head  of  the  Department  or  of  a  bureau,  he  will  not  be  al- 
lowed to  act  the  tyrant  therein,  and  that  his  duty  or  his  au- 
thority to  see  that  the  laws  are  faithfully  executed  within  his 
particular  province  implies  that  he  himself  must  set  aa 
example  of  obedience  to  those  very  laws  which  are  the  com- 
mon masters  of  us  all. 

But  it  has  been  said  that  although  the  Commissioner  may 
have  transcended  his  authority  iu  this  particular,  we  have 
not  sought  the  proper  remedy.  To  that  subject  I  will  now 
invite  the  attention  of  the  court. 

It  has  been  suggested,  in  the  first  place,  that  the  writ  in 
this  case,  if  allowable  at  all,  was  directed  to  the  wrong  officer  ^ 
that  the  Secretiary  of  the  Interior,  being  the  official  superior 
of  the  Commissioner,  should  have  been  made  the  respondent  in 
this  proceeding.  Bat  does  not  such  a  train  of  argument  lead 
to  the  conclusion  that  all  writs  of  mandamus  should  be 
directed  to  the  President,  inasmuch  as  he  is  the  superior  of 
all  executive  and  administrative  officials  f 

Whiteley's  case,  which  some  of  your  honors  will  remember, 
is  a  precedent  for  the  course  we  have  now  taken.  The  writ 
in  that  case  was  directed  to  the  Commissioner.  It  was  made 
peremptory  by  this  court;  and  although  that  decision  was 
reversed  by  the  higher  tribunal,  it  was  not  because  the  writ 
had- been  wrongly  directed. 

But  the  statute  places  this  question  beyond  the  reach  of 
controversy.  Section  31  of  the  act  declares  expressly  that, 
nnder  the  circumstances  therein  stated,  the  Commissioner 
shall  issue  the  patent  If  he  refuses  to  perform  that  duty, 
against  whom  must  the  remedy  be  sought  t  The  Secretary  has 
not  been  derelict.  It  was  not  made  his  duty  to  issue  the  pat- 
ent. He  had  no  power  to  do  so.  His  name  being  impended 
thereto  as  a  matter  of  form  and  without  inquiry,  with  what 
propriety  would  a  writ  of  mandamus  be  directed  to  him  in 
such  circumstances  t  If  the  board  of  examiners-in-chief 
should  refuse  to  perform  a  specific  duty,  the  writ  of  manda- 
mus should  be  directed  to  them,  and  not  to  their  official 
superior,  the  Commissioner. 
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Again,  from  aDother  source,  a  doabt  has  beea  expressed 
whether  the  right  of  appeal  does  not  furuish  an  appropriate 
aud  adequate  remedy  in  the  present  case.  But  let  it  not  be 
forgotten  that  the  last  regular  decision,  which  was  made  as 
contemplated  by  the  statute,  was  in  favor  of  the  applicant. 
He  had  neither  the  power  nor  the  desire  to  appeal  therefrom. 
Nor  could  he  appeal  from  the  subsequent  order  of  the  Com- 
missioner suspending  further  action,  nor  even  from  his  having 
orally  declined  to  issue  the  patent. 

The  right  of  appeal  is  wholly  a  creature  of  the  statute,  and 
can  be  exercised  only  as  therein  provided.  The  sole  author- 
ity given  to  appeal  from  the  action  of  the  Commissioner  is 
found  in  section  48  of  the  act  of  1870,  and  is  in  these  words: 
"That  if  such  party  (except  a  party  to  an  interference)  is  dis- 
satisfied with  the  decision  of  the  Commisioner,  he  may  appeal 
to  the  supreme  court  sitting  in  banc." 

It  is  to  be  observed  that  this  language  does  not  authorize 
any  and  every  party  to  appeal  from  any  and  every  decision 
of  the  Commissioner  with  which  he  may.be  dissatisfied.  It 
only  provides  that  such  party  may  appeal  from  the  decision. 
A  particular  party  is  here  allowed  to  appeal  from  a  particular 
decision.  The  party  here  designated  is  the  one  who  has 
previously  appealed  from  the  examiner  to  the  board  and  from 
the  board  to  the  Commissioner,  as  is  manifest  from  the  con- 
text }  and  the  decision  to  be  appealed  from  is  that  which  has 
been  made  in  a  case  that  has  been  twice  so  appealed. 

In  the  series  of  tribunals  enumerated  in  sections  46, 47,  and 
48,  the  primary  examiner  is  the  only  one  that  has  any  origi- 
nal jurisdiction  in  relation  to  the  allowance  or  rejection  of  a 
patent.  In  such  cases  the  jurisdiction  of  the  board,  of  the 
Commissioner,  and  of  the  supreme  court  is  strictly  of  an 
appellate  character.  And  these  appeals  must  follow  in  their 
proper  order.  Neither  of  the  appellate  tribunals  above 
named  can  l>e  called  upon  to  decide  any  question  of  patenta- 
bility, except  such  as  has  passed  through  the  filter  of  its 
appointed  predecessor.  Neither  the  order  of  the  Commis- 
sioner in  this  case  nor  his  subsequent  action  could  give  juris- 
diction to  this  court  as  an  appellate  tribunal.  There  is  no 
remedy  by  appeal  in  the  present  case. 

Finally,  it  is  urged  that  section  52  of  the  aat  of  1870  gives 
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ample  remedy  by  bill  in  equity  in  cases  of  this  kind,  and 
thus  supersedes  the  necessity  of  the  writ  of  mandamus.  A 
more  critical  examination  will,  I  trust,  lead  to  a  different 
conclusion. 

Does  that  section  contemplate  a  case  like  the  present? 
In  declaring  that  whenever  a  patent  on  application  is  re- 
fused for  any  reason  whatever,  &c.,  it  clearly  points  to  a  case 
wherein  an  application  is  pending  which  the  Commissioner 
has  the  legal  authority  to  grant  or  refuse.  He  cannot  be 
said  to  rtfuse  what  has  already  been  lawfully  granted  by 
competent  authority.  He  may  perhaps  withhold  such  a  patent, 
but  he  cannot  with  any  propriety  be  said  to  refase  it. 

To  illustrate,  we  suppose  this  Court  should  sustain  the 
present  appliciition,  and  order  that  the  patent  should  is- 
sue; it  would  be  the  duty  of  the  clerk  to  issue  the  mandate 
accordingly.  But  suppose  he  should  determine  not  to  do 
this,  could  he  be  properly  said  to  refune  the  writ.  And  would 
uot  that  case  be  strictly  parallel  to  the  present.  We  have 
applied  for  a  patent.  In  the  manner  provided  by  law  that 
patent  has  been  allowed.  Section  31  of  the  act  peremptorily 
declares  that  in  such  cases  the  Commissioner  shall  issue  the 
patent.  His  duty  is  just  as  imperative  as  would  be  that  of  the 
clerk  of  this  court  in  the  case  just  supposed.  If  he  is  not  supe- 
rior to  the  law,  he  cannot  throw  himself  upon  his  dignity,  and 
saccessfnlly  claim  exemption  from  the  authority  of  this  court 
to  compel  him  in  a  summary  way  to  perform  a  manifest  duty. 
He  has  uot  been  asked  to  grant  the  patent,  but  merely  to  obey 
the  law.  He  has  not,  therefore,  refused  the  patent,  but  has 
ouly  refused  to  perform  his  duty.  Suppose  he  had  purloined 
the  patent  after  it  had  been  duly  issued  but  before  it  had 
reached  the  applicant,  woald  a  bill  in  equity  have  been  the 
sole  or  appropriate  remedy  t  Gould  the  patent  in  such  a  case 
be  said  to  have  been  refused  within  the  meaning  of  the  stat- 
ute t  Neither  could  such  be  any  more  the  case  at  present. 
It  is  not  necessary  that  there  should  be  no  other  remedy,  in 
order  to  justify  a  resort  to  the  writ  of  mandamus.  It  is  suf- 
ficient that  there  should  be  none  other  that  is  adequate  and 
proper.  {Kendull  vs.  Stockton  &  Stokes^  12  Pet.,  614,)  Now, 
it  is  well  known  that  poverty  is  the  common  lot  of  inventors, 
and  that  proceedings  in  equity  are  tedious,  perplexing,  and 
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expensive.  To  compel  a  resort  to  that  remedy  ander  circam- 
stances  like  the  present  would,  in  a  large  proportion  of  cases, 
amoant  to  a  total  denial  of  jastice.  I  assure  your  honors  that 
the  relator  in  this  case  would  abandon  his  claim  at  once,  if 
such  a  rule  were  enforced  against  him.  He  would  not  have 
the  means  of  engaging  in  such  controversy.  Can  a  remedy 
be  regarded  as  adequate  and  appropriate  which  is  thus  be- 
yond the  reach  of  the  injured  party.  Is  a  Commissioner  to 
be  allowed  to  exercise  his  tyranny  at  his  discretion  over  every 
one  who  is  unprepared  to  launch  forth  on  the  uncertain  and 
unfathomable  sea  of  a  proceeding  in  equity. 

Nor  is  it  sufficient  that  a  remedy  should  be  effectual  in  order 
that  it  should  be  considered  suitable  and  appropriate  to  the 
cure  of  a  pending  mischief.    A  man  may  kill  gnats  with  a 
beetle.    That  instrument  would  certainly  prove  effectual  in 
an  individual  case,  but  would  it  be  adapted  to  such  a  use. 
There  must  be  a  reasonable  correspondence  between  the  end 
sought  and  the  means  called  into  execution.    So,  also,  if  the 
mischief  is  one  that  justly  requires  a  prompt  remedy,  a  pro- 
ceeding that  will  naturally  extend  through  years  of  perplex- 
ing delay,  though  ultimately  effectual,  is  not  adapted  to  the 
emergency.     When,  therefore,  a  public  officer  refuses  to 
perform  a  manifest  ministerial  duty,  and  when  he  cannot 
even  give  a  plausible  pretext  for  his  delinquency,  is  an  ag- 
grieved party  to  be  turned  over  to  a  tedious,  expensive,  and 
inappropriate  remedy,  while  a  writ  of  mandamu&i  is  exactly 
calculated  to  offer  him  that  ready  relief  to  which  he  is  enti- 
tled t    And,  to  show  that  the  Commissioner  has  no  such  plau- 
sible pretext  in  the  present  case,  I  refer  the  court  to  the  friv- 
olous reasons  set  forth  in  his  return  to  the  writ  of  mandamus. 
The  first  of  these  is,  that  one  Commissioner  will  not  revise 
and  reverse  a  final  decision  of  his  predecessor.    But  the  pre- 
decessor in  this  case  had  made  no  final  decision.    He  had 
altogether  refrained  from  doing  so,  by  ruling  that  further 
action  should  be  suspended  until  his  further  order.    Can  it 
be  plausibly  pretended  that  such  suspension,  until  a  further 
order  was  made,  could  justly  prevent  the  successor  from 
making  that  further  order  f    Must  he  not  finish  what  is  thus 
left  incomplete! 

The  only  other  reason  set  forth  in  the  return  for  with- 
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holding  the  patent  is  that  a  previous  application  had  been 
made  for  the  same  thing,  and   that  some  three  or  four 
jears  had  elapsed  between  the  withdrawal  of  that 'appli- 
cation and  the  filing  of  a  new  one.    There  had  also  been  two 
or  three  other  withdrawals  and  refilings  in  saccession,  but 
the  intervals  between  such  withdrawals  and  refilings  had 
never  exceeded  a  few  days  in  any  one  case,  and  were  not  made 
a  ground  of  objection  in  the  return  of  the  Commissioner. 
Now,  while  this  application  was  thus  pending  the  act  of  1870 
had  been  passed,  declaring,  in  effect,  that  such  objections 
were  not  to  be  entertained.    The  case  of  Joshua  Gray  had 
^Iso  been  decided  by  this  court,  wherein  a  patent  was  allowed 
in  a  parallel  case,  and  in  which  more  than  twelve  years  had 
^lapsed  between  the  withdrawal  of  the  first  application  and 
.he  filing  of  the  new  one ;  and,  finally,  the  patent  of  Joseph 
T.  Woodbury  had  been  allowed  by  the  Commissioner  himself, 
:n  which  the  first  application  had  lain  as  lifeless  as  an  Egyp- 
tian mummy  for  nearly  nineteen  years  after  its  withdrawal 
^nd  before  the  filing  of  its  successor.    To  make  such  a  return 
to  the  writ  of  mandamus  is  to  trifle  with  this  court.   At  least 
it  is  a  cool  way  of  intimating  that  the  court  is  overstepping 
its  proper  authority.    It  is  tantamount  to  saying,  ''I  control 
this  office  as  I  please,  and  am  not  to  be  called  upon  to  render 
^ny  reason  for  the  manner  in  which  I  see  proper  to  do  this ; 
take  the  reason  I  give,  and  be  satisfied."    Will  this  court  in- 
dulge in  hair-splitting  niceties  as  to  whether  in  such  a  case 
there  is  some  out-of-the-way  method  of  applying  a  different 
remedy  from  that  we  are  now  seeking,  and  which  is  so  man- 
ifestly proper  and  efiectnal  ? 

But  there  is  another  view  of  this  matter,  which  renders 
the  argument  in  favor  of  the  course  we  have  taken  still  more 
conclusive.  A  bill  in  equity,  however  successfully  prosecuted, 
would  leave  us  no  better  off  than  we  were  before.  If  this 
<M)urt  itself  could  issue  the  patent  at  once,  the  case  would  be 
somewhat  different.  But  after  all  the  trouble,  expense,  and 
delay  incident  to  the  equity  proceeding;  after  the  employ- 
ment of  counsel,  the  notice  to  adverse  parties,  the  taking  of 
testimony,  the  postponements  from  time  to  time,  and  all  the 
other  expedients  by  which  associated  wealth  for  selfish  pur- 
poses would  well  know  bow  to  tantalize  and  harass  the  meri- 
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itorious  inventor  in  such  a  case,  what  at  best  will  be  the  re- 
salt!  Why,  says  the  law,  "  such  adjudication,  if  it  be  in  favor 
of  the  right  of  applicant,  shall  authorize  the  Commissioner  to 
issue  such  patent,''  &c.  All  that  is  accomplished,  therefore, 
by  this  equity  proceeding  is  to  authorize  the  Commissioner 
to  issue  such  patent.  Will  he  do  so ;  and,  if  not*,  what  next? 
Must  another  bill  in  equity  be  resorted  to  for  that  purpose  T 

It  will  be  remembered  that  section  31  of  the  act  of  1870 
declares  in  express  terms  that  in  a  certain  contingency  the 
Commissioner  shall  issue  a  patent  That  contingency  has  long 
since  happened  in  this  case ;  but  the  Commissioner,  without 
any  plausible  excuse,  has  refused  to  obey  the  law.  If  we  file 
a  bill  in  equity,  and  then  swing  all  around  the  judicial  circle^ 
it  might  prove  an  amusement  for  children,  or  a  successful  ex- 
pedient to  kill  time  with  those  of  maturer  years,  on  whose 
hands  the  passing  days  and  mouths  and  years  would  other- 
wise hang  heavily,  but  what  reiil  advantage  would  have  beei: 
thereby  gained!  A  positive  command  to  issue  the  patent 
would  have  been  exchanged  for  a  mere  authority  to  do  so. 
Will  the  Commissioner  avail  himself  of  the  permission  when 
he  has  disregarded  the  requirenhentf  And  even  if  the  author- 
ity conferred  by  this  section  52  should  be  held  to  be  tanta 
mount  to  a  command,  we  should,  at  the  most,  at  the  end  of 
this  proceeding,  only  have  arrived  at  the  point  from  whence 
we  started.  If  it  be  necessary  now  to  resort  to  a  bill  in  equity, 
it  would  be  equally  so  then. 

A  feeling  of  indignation  might,  it  is  true,  prompt  to  the 
allowance  of  the  writ  of  mandamus  under  the  circumstances 
just  supposed;  but  ought  not  that  feeling  to  be  equally 
evinced  now  !  It  is  the  violated  law,  and  not  offended  per- 
sonal dignity,  that  calls  forth  the  cidm  but  emphatic  indig- 
nation of  the  judicial  mind  in  such  cases.  And  the  m^esty 
of  the  law  is  just  as  essentially  offended  by  a  willful  disregard 
of  the  authority  of  the  lowest  as  of  the  highest  tribunal.  If 
the  second  bill  in  equity  would  not  be  necessary^  the  first 
ought  not  to  be  so. 

Having  thus  presented  our  views  in  relation  to  the  several 
questions  presented  in  this  case,  the  whole  matter  is  respect- 
fully submitted  to  the  judgment  of  this  honorable  court. 
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Mr.  Justice  Humphbeys  delivered  the  opinioQ  of  the 
court: 

This  case  has  been  reheard,  and  the  majority  of  the  court 
And  no  reason  to  alter  the  judgment  of  the  last  term. 

The  petitioner  filed  his  application  for  the  writ  of  man- 
damus, requiring  the  Commissioner  to  issue  a  patent  for  *<  an 
improvement  in  harvesters.''  The  Patent-Office  is  attached 
to  the  Department  of  the  Interior,  and  the  Commissioner  of 
Patents,  under  the  direction  of  the  Secretary  of  the  Interior, 
is  required  to  superintend  or  perform  all  duties  respecting 
the  granting  and  issuing  of  patents  directed  by  law.  The 
Ck>mmissioner  of  Patents  and  three  examiners-in- chief  are 
nominated  and  appointed  by  the  President  and  Senate.  (Sec- 
tion 47G.)  The  language  of  section  482  is  as  follows :  <*The 
examiners-inchief  shall  be  persons  of  competent  legal  know- 
ledge and  scientific  ability,  whose  duty  it  shall  be,  on  the 
written  petition  of  the  appellant,  to  revise  and  determine 
upon  the  validity  of  the  adverse  decisions  of  examiners 
upon  applications  for  patents,  and  for  re-issues  of  patents,, 
and  in  interference  cases ;  and,  when  required  by  the  Com- 
missioner, they  shall  hear  and  report  upon  claims  for  exten- 
sions, and  perform  such  other  like  duties  as  he  may  assign 
them."  Section  4004  authorizes  an  appeal  to  the  board  of 
ezaminers-in-chief  and  the  Commissioner  in  interference 
iiases.  Section  4909  provides  for  an  appeal  to  the  board  of 
examiners-in-chief  in  three  classes  of  cases :  the  application 
originally,  the  application  for  a  re-issue,  and  in  interference. 
Section  4010  provides  for  an  appeal  from  the  decision  of  the 
examinersin-chief  to  the  Commissioner  in  person.  These  are 
the  only  sections  making  any  provision  for  the  action  of  the 
board  of  examiners-in-chief. 

In  the  case  before  us,  the  relator,  Hull,-  states  that  his  ap- 
plication was  twice  rejected  by  the  primary  examiner,  where- 
upon he  appealed  to  the  board  of  examiners-in-chief,  and  they 
determined  that  he  was  entitled  to  a  patent;  that,  in  August, 
1869,  he  paid  into  the  office  $20,  the  fee  required  by  law ; 
that,  notwithstanding  this,  the  Commissioner  of  Patents  re- 
fused to  grant  the  patent,  and  sent  the  matter  back  to  the 
examiners-in-chief,  whore-affirmed  their  opinion,  or  decision^ 
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that  the  patent  shoald  be  allowed ;  that,  on  April  14, 1870, 
the  Commissioaer  issaed  the  following:  ^^ Farther  action  in 
this  case  is  suspended  until  the  further  order  of  the  Commis- 
sioner.'' The  relator  faither  states « that  he  has  applied  to 
the  Commissioner  to  issue  the  patent,  who,  <^ after  having 
fully  considered  the  application,  denied  the  request,"  &c.  It 
is  contended  by  the  relator  that  the  Commissioner  is  bound 
to  issue  the  patent,  because  the  board  of  chief  examiners  has 
pronounced  that  it  should  be  done^  that  his  duty  is  a  mere 
ministerial  one,  and,  he  having  declined  to  perform  that  duty, 
this  court  must  order  him  to  sign  the  patent.  That  he  is  with- 
out remedy  except  this  order. 

Section  4911  provides  that  if  any  applicant  for  a  patent  is 
disatisfied  with  the  decision  of  the  Commissioner,  he  may  ap- 
peal to  this  court.  Section  4914  provides  for  the  hearing  the 
appeal  and  determining  the  same.  Ko  appeal  having  been 
taken  in  this  matter,  it  is  not  necessary  to  decide  whether  it 
is  a  proper  case  for  an  appeal;  for,  apart  from  that  considera- 
tion, the  question  is  presented  whether  a  mandamus  can  be 
^  issued !  On  an  appeal,  we  are  instructed  by  the  statute  what 
to  try.  The  relator  asks  this  court  to  order  the  Commis- 
sioner to  issue  a  patent  before  placing  before  us  in  a  regular, 
judicial  mode  the  evidence  that  one  ought  to  issue.  He  con- 
tends that  because  the  chief  examiners  have  determined  that 
a  patent  ought  to  issue,  therefore  the  Commissioner  must  per- 
form the  clerical,  ministerial  act  of  doing  so.  Section  481  is 
in  the  following  language :  ^^The  Commissioner  of  Patents, 
under  the  direction  of  the  Secretary  of  the  Interior,  shall 
superintend  or  perform  all  duties  respecting  the  granting  and 
issuing  of  patents  directed  by  law ;  and  he  shall  have  charge 
of  all  books,  records,  papers,  models,  machines,  and  other 
things  belonging  to  the  Patent-Office."  The  law  is  explicit 
and  mandatory  that,  if  certain  things  exist,  a  patent  for  cer- 
tain objects  shall  be  granted.  The  law  is  alike  explicit  who 
is  to  determine  if  these  f8>cts  exist.  The  law  designates  the 
judge  who  is  to  superintend,  and  he  may  even  perform  all 
the  work.  Certain  officers  have  been  assigned — paid  out  of 
the  Treasury — ^to  whom  he  can  intrust  examinations.  Even 
all  this  the  Commissioner  does  under  the  direction  of  the  Sec* 
retary  of  the  Interior. 
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In  the  very  inception  of  a  matter  for  a  patent  the  Ooinmis- 
miseioDer  oontrols  the  application  by  express  enactment,  and 
he  is  the  officer  to  canse  an  examination  to  be  made,  and 
coaldevendo  it  himself.    (Section  4893.)    ^^  The  Oommissioner 
of  Patents,  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  may  from  time  to  time  establish  regulations,  not 
inconsistent  with  law,  for  the  conduct  of  proceedings  in  the 
Patent-Office."  (Section  483.)  We  lire  not  appealed  to  to  deter- 
mine npon  the  facts  and  evidences  in  the  application  whether 
the  relator  is  entitled  to  a  patent  for  an  invention  or  discovery 
of  a  new  and  useful  improvement  of  havesters,  for  we  have 
not  that  o^ase  before  us.    The  position  of  the  relator  is  that  as 
the  board  of  examinersin-cbief  has  decided  that  he  is  entitled 
to  a  patent,  therefore  this  court  must  order  the  Commissioner 
to  issue  the  patent.    If  the  wholecase  was  before  us,  we  might 
find  that  the  primary  examiner  and  the  Commissioner  were 
right  and  the  board  wrong,  or  vice  versa.    The  final  judg- 
ment is  the  action  of  the  Commissioner.    That  is  not  ap- 
pealed from,  nor  are  its   merits  presented  to  us.    We  are 
asked  to  decide  that  he  is  not  entitled  to  any  judgment,  but 
that  his  duties  are  merely  clerical  and  ministerial.    This  would 
be  an  unfair  interpretation  of  the  powers,  attitude,  and  design 
of  a  very  important  officer  of  a  highly  important  office  of  a 
prominent  Department  for  the  orderly  regulation  of  the  in- 
terests of  the  country.    As  an  appellate  tribunal,  we  certainly 
have  jurisdiction  over  the  judgments  of  the  Commissioner, 
but  we  must  have  his  judgments  before  us,  and  the  party 
aeeking  to  reverse  must  appeal  to  us  in  the  proper  manner. 
Section  4915  may  apply  to  cases  of  applicants  residing  in 
any  of  the  States  whose  claims  have  been  rejected  both  by 
the  Commissioner  and  this  court,  also  to  cases  rejected  by 
the  Commissioner  in  interference  applications. 

When  this  case  was  heard  at  the  last  term  of  this  court 
the  members  thereof  were  divided  in  opinion.  A  bare  majority 
were  of  the  opinion  that  we  could  not  grant  the  writ.  I 
thought  that  this  was  ground  sufficient  to  raise  a  doubt; 
and,  under  the  rules  of  the  organization  of  a  tribunal  for  the 
proper  adjustment  of  controversies,  this  fact  being  made  to 
appear,  we  had  the  right  and  organic  power  to  call  npon 
counsel  learned  and  experienced  in  the  law  to  come  before 
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US  the  second  time  and  present  argnments  why  the  judgment 
should  be  reconsiderd.  We  have  reconsidered  our  former 
determination.  Counsel  have  been  heard  at  length  a  second 
time,  after  full  opportunity  for  preparation.  This  case  pre- 
sented facts  somewhat  novel  on  the  first  impression  for  the 
application  of  well-known  principles.  The  majority  of  the 
court  is  of  the  opinion  that  this  is  not  a  case  proper  for  a 
mandamus  to  issue ;  and,  so  far  as  I  am  concerned,  I  am  much 
better  satisfied  of  the  correctness  of  this  conclusion  than  on 
former  hearings.  Each  case  must  depend  upon  the  facts 
thereof,  and  we  cannot  undertake  to  require  other  Depart- 
ments to  do  that  which  in  their  judgment  they  ought  not  to 
do,  unless  we  are  in  the  full  possession  of  all  the  facts  and 
merits  of  any  application.  An  appeal  ordinarily  brings  before 
a  court  the  entire  merits  of  a  cause,  and  action  may  be  had 
understandingly. 
Mandamus  refused. 

Gabtteb  Oh.  J.  and  MaoAbthub,  J.,  dissenting. 
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CHARLES  HOLDBN  vs.  GEORGE  W.  STICKNET  AND 
THE  FREEDMAN'S  SAVINGS  AND  TRUST  COM- 
PANY. 

In  EQUiTy.-=:No.  3926. 

I.  When  the  trustee  named  in  a  deed  of  trust  given  to  secure  the  payment 

of  a  promissory  note,  with  power  in  the  trustee  to  sell  the  land  if  the 
note  is  not  paid,  dies,  the  person  who  created  the  trost  and  the  note 
ia  a  necessary  party  to  an  original  bill  in  equity  for  the  appointment 
of  a  new  trustee. 

II.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away 

his  remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was  still 
interested  in  the  appointment  of  a  proper  person  to  sell  the  property 
in  sDch  manner  as  not  unnecessarily  to  cause  a  deficiency.  The  pur- 
chaser is  also  declared  to  be  a  proper  party,  as  he  is  directly  interested 
in  the  account  and  sale  of  tlie  property.  It  might  be  otherwise  in 
case  of  a  foreclosure. 

in.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 
making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights  are 
affected  thereby,  is  void  as  to  those  parties,  and  such  decree  may  be 
impeached  by  original  bill. 

STATEMENT  OF  THE  CASE. 

The  complainant  executed  his  negotiable  promissory  note 
on  the  13th  of  October,  1870,  for  the  sum  of  $5,000,  payable 
in  foor  years,  with  interest  at  ten  per  cent.,  the  said  interest 
to  be  paid  semiannually,  and  at  the  same  time,  to  secure  the 
payment  of  said  note,  made  a  trust-deed  to  one  Daniel  Eaton, 
on  a  lot  of  ground,  in  square  732,  in  this  city. 

It  further  appears  that  one  Thomas  H.  Talbot  purchased 
the  note  about  the  time  of  its  date,  paying  to  said  Holdeu  the 
amount  of  its  face,  and  accepted  the  deed  of  trust  as  secur- 
ity for  the  advance,  and  deposited  both  the  note  and  deed 
of  trust  with  the  Freedman's  Savings  and  Trust  Company, 
which  collected  the  interest  for  him  as  it  fell  due  and  was  paid. 
Afterward  the  Freedman's  Bank  loaned  to  said  Talbot  $1,500, 
and  took  the  said  Holden's  note  for  $5,000  and  the  deed  of 
trust  as  security.    Eaton,  the  trustee,  departed  this  life  in 
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February,  1873,  and  the  bank  iostitated  a  suit  in  eqaity  by 
original  bill,  and  had  the  defendant,  George  W.  Stickney, 
appointed  trustee  in  the  place  and  stead  of  said  Eaton,  de- 
ceased. The  complainant  was  not  made  a  party  to  that  suit 
and  had  no  notice  of  it,  and  defendants  allege  that  said 
Holden  was  not  made  a  party  to  such  suit  for  the  appoint- 
ment of  a  new  trustee  for  the  reason  that  he  had  conveyed 
all  his  remaining  equity  and  interest  in  the  trust  premises  to 
one  John  Chester,  on  the  30th  day  of  September,  1871,  and 
that  said  Chester  is  tenant  of  the  freehold  and  in  possession. 

It  is  also  a  fact  in  the  case  that  said  Chester  was  not  made 
a  party  to  the  record  in  that  suit,  nor  was  his  interest  in  said 
premises  disclosed  in  the  bill  therein.  The  record  in  that 
suit,  numbered  3201,  was  made  an  exhibit  in  this  snit,  from 
which  it  appears  that  the  Freedman's  Savings  and  Trnst 
Company  was  the  sole  complainant  and  Paul  Eaton  and  Isa- 
bella Eaton,  minor  heirs  of  said  D.  L.  Eaton,  were  the  only 
defendants.  It  appears  that  Holden  made  default  in  April, 
1874,  in  the  payment  of  the  interest  falling  due  at  that  time; 
and  Mr.  Stlckney  then  proceeded  to  advertise  the  trust-prop- 
erty for  sale,  claiming  to  do  so  by  virtue  of  the  decree  in 
eqaity  suit  3201 ,  appointing  him  trustee.  Complainant  seeks 
to  perpetually  enjoin  him  from  selling  the  property,  and  to 
set  aside  as  null  and  void  the  decree  therein,  and  asks  for 
general  relief. 

The  court  below  perpetually  enjoined  Stickney  from  acting 
as  trustee,  and  from  this  decree  in  the  present  suit  the 
defendant  appealed. 

William  A,  Melor/  for  plaintiff: 

As  to  appointment  of  guardians  ad  litem  for  infants,  cited 
5  Bacon  Abg.,  153 ;  8  Pet.,  128 ;  Hill  on  Trustees,  197 ;  Alex- 
ander's British  Statutes,  679. 

As  to  necessary  parties,  cited  1  Story's  Eq.  PL,  427 ;  Hill 
on  Trustees,  207,  208 ;  Perry  on  Trusts,  275. 

T.  J.  D.  Fuller  for  defendant : 

Holden,  having  conveyed  his  interest  in  the  premises  prior 
to  the  decree,  does  not  stand  in  a  position  to  question  the 
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validity  of  the  decree.  He  was  a  stranger,  aod  any  other 
stranger  might  as  well  call  in  qnestion  the  validity  of  the 
decree  as  he.  The  coart  below  erred  in  not  requiring  Holden 
to  do  eqaity  before  invoking  its  aid  to  arrest  the  collection 
of  his  debt,  for  which  he  was  in  default.  The  court  erred  in 
molcting  the  defendants  in  costs,  when  at  most,  if  error 
existed,  it  was  the  error  of  the  court,  and  not  of  the  defend* 
ants.  It  was  in  the  power,  and  it  was  but  the  reasonable 
duty,  of  the  court  to  require  Holden  to  pay  his  note  and 
interest  before  it  interfered  by  perpetual  injunction  to  pre- 
vent Stickney  firom  acting  under  its  own  decree. 

Grod,in  his  providence,  removed  the  trustee,  and  separated 
him  from  the  trust.  The  trust,  nevertheless,  remained.  The 
minors  could  not  execute  it ;  were  incapable  of  receiving  it 
or  executing  it.  The  defendants  were  the  owners  of  the 
trust,  the  beneficiaries  of  it,  and  could  invoke  the  power  of 
the  court  to  evacuate  it,  and  to  appoint  a  trustee  to  do  it, 
without  notice  to  Holden.  He,  at  most,  may  not  be  concluded 
by  the  decree,  if  not  made  a  party  to  the  suit,  but  the  decree 
is  nevertheless  a  valid  one. 


Mr.  Justice  MagAbthub  delivered  the  opinion  of  the 
court: 

From  the  facts  admitted  in  this  case  it  appears  that  the 
decree  appointing  Stickney  trustee  was  obtained  in  a  suit  in 
which  the  only  defendants  were  the  infant  heirs  of  the  origi- 
nal trustee,  and  consequently  they  have  no  beneficial  interests 
in  the  result  of  the  suit  Neither  the  person  who  executed 
the  note  and  trust-deed  nor  the  person  who  purchased  the 
trust-property  and  who  was  then  in  possession  as  tenant  of 
the  freehold  were  brought  before  the  court,  although  they 
were  the  only  parties  whose  rights  could  be  affected  by  the 
decree.  It  is  argued  that,  as  Holden  had  made  a  conveyance 
of  his  interest  in  the  land,  he  was  no  longer  interested  in  the 
appointment  of  a  trustee  to  sell  it.  We  must,  however, 
remember  that,  although  he  had  conveyed  away  his  estate, 
he  still  remained  liable  upon  his  note,  and  had  not  parted 
with  his  right  to  have  that  note  paid  out  of  the  trust-property. 
The  very  object  of  the  bill  in  3201  was  to  procure  the 


144  Supreme  Court,  D.  C.  [April  T., 


Hoi  den  Tfu  Stlckney  et  »!. 


appointment  of  some  one  to  sell  the  property  bo  as  to  pay 
the  note,  and  in  the  payment  of  the  note  no  one  was  more 
interested  than  Holden,  and  in  reference  to  the  property, 
certainly  Chester,  who  had  purchased  it  with  that  incum- 
brance, was  eqaally  interested  in  the  adjustment  of  the 
account  and  the  execution  of  the  trust,  so  far  as  related  to 
the  sale  of  the  property  by  the  new  trustee.  Holden  had 
created  the  trust,  and  he  had  a  right  to  see  that  the  new 
trustee  was  a  proper  person  to  execute  it.  Mr.  Perry,  in  his 
book  on  Trusts,  at  section  277,  says:  ^^In  removing  and  sub- 
stituting trustees,  the  court  does  not  act  arbitrarily,  but  upon 
certain  general  principles,  and  after  a  full  considersition  of 
the  case.  It  always  ba«  regard  to  the  wishes  of  the  author 
of  the  trust,  to  be  gathei^ed  from  the  instrument  of  trust  ]  if 
he  has  expressed  a  disapprobation  of  an  individaal,  the  court 
woald  refrain  from  appointing  him;  and  so  the  court  will 
not  appoint  a  new  trastee  with  a  view  to  the  interest  of  some 
of  the  cestuis  que  trusty  for  the  trustee  ought  to  hold  an  even 
hand  between  all  parties,  and  not  favor  a  particular  one.'' 
Kow,  in  the  present  case,  it  cannot  be  denied  that  Holden 
had  a  right  to  see  that  a  person  was  appointed  as  the  trustee 
who  would  at  least  be  fair  and  even-handed  in  the  perform- 
ance of  his  duty,  and  who  would  conduct  the  sale  of  the 
premises  in  case  Holden  was  unable  to  pay  bis  note  in  such 
a  manner  asMiot  needlessly  to  cause  a  deficiency,  when,  by  a 
proper  execution  of  the  trust,  the  obligation  might  be  entirely 
satisfied. 

In  view  of  these  considerations,  we  cannot  doubt  but  that 
Holden  was  a  necessary  party  to  that  suit,  and  probably 
Chester  also,  as  he  purchased  subject  to  an  incumbrance  of 
which  he  had  at  least  implied  notice,  although  he  might 
not  be  a  party  to  the  foreclosure. 

Mr.  Story,  at  section  427,  Equity  Pleadings,  announces  the 
<1octrine  that  a  decree  obtained  without  making  those  par- 
ties to  the  suit  in  which  it  was  had  whose  rights  are  affected 
thereby  is  fraudulent  and  void  as  to  those  parties.  And 
even  a  purchaser  under  it,  having  notice  of  the  defect,  is  not 
protected  by  such  decree,  for  otherwise  the  decrees  of  a 
court  of  chancery  might  be  used  as  an-  engine  tor  the  pur- 
pose of  effecting  the  greatest  fraud.    He  refers  to  Cooper's 
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Eq.  PI.,  96  and  98 ;  Mitf.  Eq.  PL,  93,  94 ;  Oifford  vs.  Hart^ 
1  Sch.  and  Lef.,  386 ;  Kennedy  vs.  Daly^  I  Sob.  and  Lef.,  355, 
^74, 375. 

The  same  authorities  also  settle  the  principle  that  such  a 
decree  may  be  impeached  by  original  bill.  The  present  case 
shows  that  the  only  defendants  in  equity-suit  3201  were  the 
infant  heirs  of  the  trustee  named  in  the  deed  of  trust. 
They  were  incapable  of  executing  the  trust,  were  subject  to 
no  liability,  and  had  no  perceptible  interest  in  the  subject- 
matter  of  the  suit.  In  a  word,  they  were  merely  nominal 
parties.  It  is  even  averred  in  the  bill  in  t  hat  case  that  they 
had  no  interest  in  the  property.  Who,  then,  are  the  parties 
in  interest  f  Clearly  the  maker  of  the  note  and  the  owner  of 
the  land.  The  bill  in  that  case  shows  no  reason  why  they 
are  not  brought  before  the  court,  and  the  conveyance  to 
Chester  is  not  even  disclosed.  Nobody  in  point  of  fact  was  rep- 
resented in  the  suit  but  the  ceaUiis  que  trust.  The  bill  was 
subscribed  and  sworn  to  by  Mr.  Stickney,  who  was  the  priu- 
cipikl  officer  of  the  bank,  and  the  decree  appoints  him  trustee. 
That  is,  the  cestui  que  trust,  who  filed  the  bill,  had  itself  sub- 
stantially appointed  its  own  trustee. 

We  doubt  not  but  Mr.  Stickney  is  a  fair  and  honorable 
gentleman,  and  would  act  from  a  sense  of  duty;  but  the  court 
mast  look  with  marked  disfavor  upon  this  proceeding. 

In  view  of  the  defective  character  of  the  decree  appoint- 
ing the  new  trustee,  it  is  almost  certain  that  the  property 
cannot  be  sold  for  its  full  value.  No  prudent  purchaser 
would  be  willing  to  invest  in  a  title  so  questionable.  Upon 
looking  into  the  proceedings,  he  would  find  the  objections  we 
have  been  discussing,  and  a  fair  purchaser  would  probably 
decline  to  bid  for  it  at  all ;  and,  if  purchased  by  any  one  ex- 
cept the  bank,  it  would  be  for  an  inadequate  consideration. 

The  chief-justice  is  of  opinion  that  the  decree  below  ought 
to  be  affirmed  for  this  reason  alone.  Mr.  Justice  Wylie  and 
myself,  while  concurring  in  that  view,  are  also  of  opinion 
that  Holden  was  a  necessary  party  in  the  suit  brought  by 
the  bank,  and  that,  consequently,  the  decree  had  therein  was 
Toid  as  to  him. 

Decree  below  affirmed 


Olin,  J.,  dissenting. 
10  D 
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GEORGE   H.  DALLAS  vs.  ATLANTIC,  MISSISSIPPI 
AND  OHIO  RAILROAD  COMPANY. 

At  Law.— No.  11073. 

Under  seotion  790,  Revised  Statutes,  relating  to  the  District  of  Colombia, 
an  action  can  be  brought  in  this  coart  against  a  foreign  corporation 
only  when  it  has  an  established  place  of  business  in  the  District,  and 
the  process  can  be  served  upon  the  agent  or  other  person  by  it  em- 
ployed to  conduct  such  business  as  it  is  engaged  in  here 

STATEMENT  07  THE  CASE. 

The  declaration  contains  one  coant,  stating,  in  snbstanoef 
that  the  defendant  is  a  Virginia  corporation,  doing  basiness^ 
in  the  District  of  Colambia,  and  operates  a  railroad  for  the 
conveyance  of  freight  and  passengers  from  the  city  of  Lynch- 
burg to  Christiansbarg,  both  in  the  State  of  Virginia.  That^ 
on  the  4th  day  of  Julyy  1873,  the  plaintiff  was  received  by 
the  defendant  into  a  passenger-car,  to  be  conveyed  firom  said 
Lynchburg  to  said  Christiansbarg,  and  that  he  offered  to  pay 
defendant  the  fall  first-class  fare  usually  charged  for  such 
conveyance  by  the  defendant,  but  that  defendant  ejected 
said  plaintiff  from  said  passenger-car,  whereby  he  sustained 
great  damage,  &c. 

The  defendant  alleged  in  the  plea  that  it  was  a  corpora- 
tion created  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Virginia,  and  having  its  habitat,  office,  and 
place  of  business  in  that  State,  and  in  nowise  doing  or  con* 
ducting  any  of  its  business  within  the  District  of  Columbia, 
and  having  no  agent  within  the  District. 

Section  790  of  Revised  Statutes,  relating  to  the  District 
of  Columbia,  reads  as  follows : 

^^  In  actions  against  foreign  corx)orations,  doing  business  in 
the  District,  all  process  may  be  served  on  the  agent  of  such 
corporation,  or  person  conducting  its  business;  or,  in  case 
he  is  absent  and  cannot  be  found,  by  leaving  a  copy  at  the 
principal  place  of  business  in  the  District,  and  such  service 
shall  be  effectual  to  bring  the  corporation  before  the  court" 
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Upon  the  trial  of  the  caase,  it  was  proved  by  the  plaintiff 
that  the  defendant  was  a  corporation  of  the  State  of  Vir- 
ginia, operating  a  line  of  road  from  Lynchbarg,  in  said 
State,  to  Bristol,  also  in  same  State.  That  the  Virginia  and 
Midland  Bailroad  Company  operated  a  connecting  line  of 
railroad,  and  habitaally,  by  authority  of  the  defendant,  sold 
through  tickets  in  the  city  of  Washington  to  transport  pas- 
sengers from  said  city  of  Washington  to  Bristol,  in  Virginia 
by  way  of  Alexandria  and  Lynchburg,  and  over  defendant's 
said  line  of  road,  daring  the  year  1873,  and  ever  since. 
That  the  said  Virginia  and  Midland  Bailroad  Company 
maintained  a  public  ticket-office  in  the  city  of  Washington, 
to  sell  passenger-tickets  over  said  route  and  other  routes. 
That,  at  the  time  of  the  service  of  process  in  this  cause,  John 
L.  Barbour  was  president  of  said  Virginia  and  Midland  Bail- 
road  Company,  and  William  T.  Key  was  employed  by  said 
last  company  to  have  charge  of  said  office,  and  did  sell 
tickets  over  said  route  from  day  to  day  daring  the  year  1873, 
and  afterward.  These  are  the  persons  upon  whom  process 
was  served  in  this  ease.  That  the  defendant  paid  no  part 
of  the  salary  of  said  Key,  and  no  part  of  maintaining  the 
expenses  of  maintaining  said  ticket-office,  and  the  persons 
selling  said  tickets  were  not  in  the  employ  of  said  defend- 
ants, and  were  not  responsible  to  the  defendant.  But  that 
the  said  defendant  sold  coupon-tickets  from  said  Bristol,  at 
the  other  end  of  the  route,  to  the  city  of  Washington,  under 
like  circumstances.  That  the  said  Virginia  and  Midland 
Bailroad  Company  regularly  accounted  to  the  defendants 
for  the  pro  rata  share  of  the  price  received  for  each  and 
every  ticket  sold  over  the  said  route  from  Washington  to 
Bristol. 

At  the  close  of  the  testimony,  the  court  charged  the  jury, 
among  other  things,  in  the  following  words :  ^' The  construc- 
tion of  the  statue  authorizing  actions  against  foreign  corpor- 
ations is,  that  this  corporation  defendant  must  have  had  an 
established  place  of  business  here,  with  subordinates  who 
were  responsible  to  it,  to  conduct  that  business,  before  an  ac- 
tion can  be  maintained  against  it  in  this  District ;  and  if  you 
find  anything  in  the  evidence  to  convince  you  tha^  the  de- 
fendant had  an  established  place  of  business  in  thislDistrict 
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at  the  time  of  the  acts  complained  of,  and  at  the  time  of  the 
service  of  process  in  this  case,  with  such  an  agent  to  conduct 
this  business,  your  verdict  on  this  issue  will  be  for  the  plaint- 
iff; otherwise  it  must  be  for  the  defendant." 

To  this  instruction  the  counsel  for  the  plaintiff  took  an  ex- 
ception, and  the  verdict  was  for  the  defendant.  The  case  is 
now  to  be  heard  upon  a  motion  for  a  new  trial  on  the  excep- 
tion above  noted. 


Unoch  Totten,  for  plaintiff,  cited  2  Brightly^s  Dig.,  179 ;  14 
Stats,  at  Large,  403 ;  Pierce  on  Railroads,  486. 

Walter  8.  Cox,  for  defendant,  cited  8  Abb.  Pr.  U.,  427 ;  44 
Penn.  State,  422 ;  22  III.,  9. 

By  the  Court  : 

It  is  a  familiar  principle  that  a  corporation  can  have  no 
legal  existence  out  of  the  State  which  created  it.  It  is,  how- 
ever, provided  by  our  statute  that  a  foreign  corporation  do- 
ing business  in  the  District  is  amenable  to  a  suit  in  this  juris- 
diction, and  that  process  served  on  the  agent  of  such  a  cor- 
poration conducting  its  business  shall  be  effectual  to  bring 
the  corporation  before  the  court.  The  construction  put  on 
this  statute  by  the  court  below  in  its  instruction  to  the  jury 
seems  to  be  in  exact  accordance  with  its  spirit  and  meaning* 

The  authority  to  serve  process  upon  a  foreign  corporation 
depends  upon  the  fact  whether  it  is  doing  business  in  the 
District ;  and  we  are  not  left  to  infer  this  fact  from  the  cir- 
cumstance that  its  tickets  are  sold  here,  for  the  law  directs 
that  the  process  is  to  be  served  on  the  agent  of  the  corpora- 
tion conducting  its  business  in  the  District.  We  think  an 
established  place  of  business  is  contemplated  by  the  statute, 
with  agents  or  persons  employed  to  conduct  it ;  and  this  view 
is  confirmed  by  the  subsequent  language  of  the  section,  ex- 
pressly declaring  that,  if  the  agent  cannot  be  found,  the  serv^ 
ice  may  be  made  by  leaving  a  copy  of  the  process  at  tho 
principal  place  of  business  in  the  District. 

Motion  for  a  new  trial  denied  and  judgment  affirmed. 
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IN  THE  MATTER  OF  THE  APPLICATION  OP  FRED- 
ERICK G.  AND  WILLIAM  P.  NIEDRINGHAUS  FOR 
A  PATENT  FOR  A  ''DESIGN  OF  ORNAMENT  FOR 
ENAMELED  IRON- WARE,"  FILED  JUNE  3,  1874. 

I.  A  beaatiful  appearance  is  Dot  in  itself  entitled  to  a  design-patent.    The 

design  mnst  also  be  new  and  original,  and  the  resalt  of  invention  and 
genios. 

II.  Mere  exhibition  of  skill  on  the  part  of  workers  in  enamel,  in  giving 
beautiful  forms  and  colors  to  their  productions,  when  they  are  the 
common  efforts  of  persons  ordinarily  skilled  in  the  art,  is  not  the  in- 
vention which  is  protected  by  the  law. 

in.  The  use  of  an  old  design  is  clearly  excluded  by  the  statute,  and  mere 
change  or  "  double  use"  cannot  receive  its  protection. 

IV.  The  same  degree  of  originality  is  required  in  both  design  and  func- 
tional patents ;  that  is,  the  claim  must  not  be  a  copy  or  an  imitation 
of  what  is  already  in  existence. 

v.  A  design  of  ornament  or  pattern,  to  be  printed,  painted,  or  otherwise 
placed  on  or  marked  into  articles  of  enameled  iron-ware,  presenting 
a  mottled  appearance  resembling  granite  in  color,  is  not  patentable. 

STATEMENT  OF  THE  CASE. 

Frederick  G.  and  William  F.  Niedriughaas  made  the  fol- 
lowing application  for  a  design  patent : 

"  To  all  whom  it  may  concern : 

^^Be  it  known  that  we,  Frederick  G.  Niedringhaas  and 
William  F.  Niedringhaas,  both  of  the  city  and  coanty  of 
Saint  Louis,  State  of  Missouri,  have  invented  and  produced 
a  new  and  original  design  of  ornament  or  pattern  to  be 
printed,  painted,  or  otherwise  placed  on,  or  marked  into,  the 
various  articles  of  enameled  iron- ware  made  and  sold  by  us. 

'^The  nature  and  general  characteristics,  as  to  outline,  are 
distinctly  shown,  and  clearly  appear  in  and  by  the  photo- 
graphic illustration  hereto  annexed,  to  which  reference  is 
hereby  made.  The  article  itself,  however,  when  completed, 
presents  to  the  eye  a  beautifully-mottled  appearance,  re- 
sembling granite  in  color,  which  the  illustration  fails  to 
exhibit. 
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'^It  is  this  pecaliar  mottled  appearance  :i^hich  constitates 
the  chief  merit  of  oar  design,  and  it  is  on  this  we  place  most 
importance. 

^  What  we  claim  as  oar  invention,  and  desire  to  secore  by 
letters-patent,  is — 

<^  The  design  for  enameled  iron-ware,  sobstantially  as  shown 

and  described." 

* 

The  application  was  rejected  by  the  examiners-in-chief  and 
the  Commissioner  of  Patents  for  want  of  patentability,  and 
the  applicants  took  an  appeal  nnder  the  statute  to  this  coart, 
and  assigned  for  reasons  of  appeal  that  the  Commissioner 
erred  in  holding  that  the  sabject-matter  of  the  application 
was  not  patentable,  and  that  the  design  lacked  novelty.  The 
question  presented  is  whether  this  is  a  new  design  within 
the  statute. 


Chables  D.  Moodt,  of  Saint  LouiSy  for  appellants: 

First.  To  the  issae  of  novelty  we  reply : 

{€u)  That  the  pecaliar  appearance  presented  by  the  exhibit  is 
novel;  that  itsomamentationis  unique;  and  that  never  before 
in  "  wall-paper,"  on  "  wooden  mant.els,''  ^'outside  of  houses,"  or 
elsewhere,  has  that  nnique  ornamentation  been  anticipated. 
In  passing  on  this  point,  it  must  be  borne  in  mind  that  the  orna- 
mentation in  question  is  prodaced  by  a  high  degree  of  heat; 
that  in  its  production  certain  ingredients  are  fased ;  that  the 
resnlt  is  a  peculiarly  spotted  enamel,  having  a  darker  spot 
on,  or  rather  in,  a  lighter  background,  and  all  having  a  bright 
distinctive  expression,  which  never  has  been  prodaced  in  oil 
or  water  colors  in  connection  with  the  articles  cited,  or  even  in 
the  art  of  marbling  slate  or  iron.  For  none  of  these  arts, 
owing  to  the  fact  that  in  them  the  colors  are  oil  colors,  and 
are  not  fused  into  each  other  and  upon  each  other,  but  are 
simply  mixed,  and  then,  (in  the  case  of  marbled  slate,)  set 
by. a  slight  degree  of  heat,  prodace  any  ornamentation, 
which,  if  painted  or  placed  on  iron,  would  or  does,  prodnce 
a  result  which  an  ordinary  observer  would  mistake  for  the 
exhibit.  In  other  words,  we  contend  that  the  pecaliar  pat- 
tern worked  into  exhibit  has  not  been  shown  in  "wall-paper," 
and  that,  if  an  ordinary  stew-pan  were  covered  with  paper 
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baviug  a  mottled,  grey  pattern  thereon,  an  ordinary  pnr- 
H5haser  would  not  be  misled. 

(6.)  We  reply  further,  admitting  "  wall-paper,''  &c.,  to  have 
been  similarly  ornamented,  is  this  a  sufficient  answer,  unless 
it  is  further  shown  that  enameled  iron- ware  has  been  simi- 
larly ornamented. 

We  hold  not;  for  in  Oorham  Company  vs.  White,  14 
Wall.,  524,  (the  leading  ease  on  design-patents,)  it  is 
stated:  ^^ They  contemplate  not  so  much  utility  as  appear- 
ance ;  and  that  not  an  abstract  impression,  but  an  aspect 
:given  to  those  objects  mentioned  in  the  arts."  Further,  on 
page  525,  •  •  •  <4s  that  which  gives  a  peculiar  or  dis- 
tinctive appearance  to  the  manufacture  or  article  to  which  it 
may  be  applied."  •  •  •  "  That  giving  certain  new  and 
original  appearances  to  a  manufactured  article  may  enhance 
4its  salable  value,  may  enlarge  the  demand  for  it,"  &c. 
•  •  •  "  It  is  the  appearance  itself,  therefore,  no  matter 
by  what  agency  caused,"  &c.  ••••<*  But  in  what- 
ever way  produced,  it  is  the  new  thing  or  product  which  the 
patent  law  regards." 

It  will  be  observed  that  the  court  is  careful  to  say  that  the 
design  as  an  ^^ abstract  impression"  must  not  be  '<contem. 
plated,"  but  the  "  aspect "  given  to  the  "object "  bearing  the 
design.  For  this  we  also  contend.  A  design  shown  on  wall- 
paper must  not  be  contemplated  in  the  abstract.  We  must 
only  contemplate  the  aspect  given  to  the  exhibit.  In*  other 
words,  if  enameled  iron- ware,  having  this  design  upon  it,  can, 
by  an  ordinary  purchaser,  be  distinguished  from  other  enam- 
eled iron-ware,  we  are  within  the  statute.  It  matters  not  if 
the  design  has  been  previously  used ;  if  now  combined  with 
an  " object''  with  which  it  has  not  been  hitherto  combined, 
and  if,  as  a  result  of  such  association,  a  new  and  distinctive 
aspect  is  given  to  such  object,  the  law  is  complied  with. 

Second.  But,  admitting  the  novelty  of  the  design,  it  has 
further  been  contended  by  the  principal  examiner  and  exam- 
iners-in-chief that  no  "invention"  is  "involved;"  that  "ge- 
nius" is  wanting ;  and  the  case  of  Weinberg  (Commissioner's 
Decisions,  1871)  "  is  in  point." 

The  decision  in  this  case  was  in  answer  to  the  question, 
■*'Can  color,  &c.,  form  the  proper  subject  for  a  design-patent, 
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and  bow  far,  if  at  all  ?"  Afcer  preliminary  remarks  touching 
the  meaning  of  the  words  "  invented"  and  "  produced,"  the 
Commissioner  proceeds  to  state  that  while  ^^not  prepared  to 
say  that  no  design-patent  conld  be  based  on  colors,"  (it  ap- 
parently wonld  be  difficult  to  distinguish  a  carpet-design  but 
for  its  colors,)  '^  a  mere  substitution  of  one  color  for  another 
possesses  no  originality,  and  indicates  no  exercise  of  genius, 
and  cannot,  therefore,  become  the  subject  of  a  patent,  neither 
can  any  blending  or  arrangement  of  colors,  unless  a  new 
aesthetical  effect  is  produced." 

Produced  how  f  Produced  upon  what!  Produced  in  the 
abstract  or  in  the  concrete  Y  Produced  upon  things  in  gen- 
eral or  upon  the  article  particularly  shown  t  Produced  as  a 
mere  color  or  blending  or  arrangement  of  colors;  or  as  a 
design,  applied  so  as  to  give  a  distinctive  appearance  to  an 
object  1  Clearly  the  latter.  The  only  question  remaining,, 
then,  is  to  inquire  whether  a  new  aesthetical  effect  is  now  and 
here  given  to  enameled  iron-ware.  If  such  be  the  £ict,  then,, 
we  submit,  we  are  entitled  to  a  patent. 

William  H.  Doolittle  for  the  Commissioner : 

* 

The  object  of  the  law  in  grantiug  patents  for  designs  is  to 
foster  and  encourage  the  decorative  arts.  The  same  require- 
ments, however,  as  to  novelty  and  originality  in  the  subject- 
matter  and  the  exercise  of  invention  in  its  production  apply 
CO  dedign-patents  as  well  as  to  what  are  known  as  mechani- 
cal or  functional  patents.  Say  the  United  States  Supreme 
Court:  ''The law  manifestly  contemplates  that  giving  certain 
new  and  original  appearances  to  a  manufactured  article  may 
enhance  its  salable  value,  may  enlarge  the  demand  for  it, 
and  may  be  a  meritorious  service  to  the  public.  It  there- 
fore proposes  to  secure  for  a  limited  time  to  the  ingenious 
producer  of  those  appearances  the  advantages  flowing  from 
them."  Oorham  Manufacturing  Company  vs.  Wkite^  (14 
Wall.,  511.) 

The  distinctive  appearance  which  a  design  presents  to  the 
eye  alone  constitutes  its  patentable  merit.  On  this  point 
the  court,  in  the  case  just  cited,  said : 

"Manifestly  the  mode  in  which  those  appearances  are  pro- 
duced has  very  little,  if  anything,  to  do  with  giving  increased 
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salableaess  to  the  article.  It  i8  the  appearance  itself  which 
attracts  attention  and  calls  ont  favor  or  dislike.  It  is  the 
appearance  itself,  therefore,  no  matter  by  what  agency 
caased,  that  constitates  mainly,  if  not  entirely,  the  contri- 
bation  to  the  public  which  the  laws  deem  worthy  of  recom- 
pense. The  appearance  may  be  the  result  of  peculiarity  of 
configuration,  or  of  ornament  alone,  or  of  both  conjointly ; 
bat,  in  whatever  way  produced,  it  is  the  new  thing,  or  prod- 
uct, which  the  patent  law  regards.  To  speak  of  the  invention 
as  a  combination  or  process,  or  to  treat  it  as  such,  is  to  over- 
look its  peculiarities.  As  the  acts  of  Congress  embrace  only 
designs  applied,  or  to  be  applied,  they  must  refer  to  finished 
products  of  invention  VHther  than  to  the  process  of  finishing 
them,  or  to  the  agencies  by  which  they  are  developed.  A 
patent  for  a  product  is  a  distinct  thing  from  a  patent  for  the 
elements  entering  into  it,  or  for  the  ingredients  of  which  it 
is  composed,  or  for  the  combination  that  causes  it." 

The  appearance  which  constitutes  the  present  alleged  inven- 
tion consists,  according  to  the  description  of  the  specification- 
of '^  a  beautifully-mottled  appearance,  resembling  granite  in 
color,"  applied  to  enameled  iron^ware.  This  is  solely  in  imita 
tion,  and  without  the  slightest  exercise  of  invention  evinced 
in  the  idea  of  its  application.  The  mottled  appearance 
resembling  granite  in  color  is  a  very  old  and  well  known 
device  in  the  decorative  arts.  Enameled  iron  plates, 
made  to  imitate  marble  mantels  for  fire-places,  tables,  &c.^ 
almost  equal  in  beauty  to  the  originals,  have  long  been  pro- 
duced. The  enameling  of  metals  in  various  colors  is  an  art 
of  great  antiquity,  and  reached  its  greatest  perfection  iu 
Europe  during  the  Middle  Ages.  The  Venetians  to  this  day 
supply  other  nations  with  the  best  kinds  ot  enamel  of  every 
colored  shade.  Enameled  iron-ware  for  domestic  purposes  is 
an  art  of  later  date,  and  patents  for  such  processes  were  com- 
menced to  be  granted  in  England  about  the  close  of  the  last 
century.  (See  Enameling,  Ure's  Dictionary  of  Arts,  645^ 
Chambers's  Encyclopedia,  vol.  4.) 

The  applicant  may  have  discovered  a  new  combination  of 
ingredients  or  some  new  process  of  applying  it,  but,  as  already 
shown,  new  ingredients,  combinations,  or  processes  have 
nothing  to  do  with  the  subject  of  a  design-patent. 
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Having  been  impressed  upon  innumerable  articles  before, 
to  put  this  appearance  for  the  first  time  upon  the  present 
article  is  a  mere  double  use  of  an  old  device.  The  reqnire- 
mentsof  the  law,  that  the  impression  <<  invented  and  produced" 
should  be  a  ''  new  and  original  one,"  implies  that  the  doctrine 
of  double  use,  the  mere  application  of  an  old  deviee  to  a  new 
purpose,  is  as  pertinent  an  objection  to  an  application  for  a 
design-patent,  where  such  use  is  set  forth,  as  to  an  applica- 
tion for  a  functional  patent.  And  this  provision  is  not  '^  in- 
consistent "  with  others  of  the  title  relating  to  designs.  The 
oolor  or  impression  in  question  is  now  the  common  property 
of  mankind,  to  be  used  in  any  way,  0€  upon  any  article,  their 
fancy  may  dictate.  To  give  to  any  one  person,  then,  its 
exclusive  use  upon  an  important  class  of  manufactures  would 
be  to  thwart  the  object  of  the  patent  laws,  and  establish  a 
monopoly  truly  odious.  Stnith  vs.  JSUiotj  5  Fish.  Pat.  Oas., 
315. 

Mr.  Justice  Mao  Arthur  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  decision  of  the  Commissioner 
of  Patents,  refusing  a  design-patent  in  enameled  iron- ware  to 
Frederick  G.  Neidriugbaus  and  William  F.  Neidringhaus. 
The  statute  in  regard  to  design-patents  reads  as  follows : 

"  Any  person  who,  by  his  own  industry,  genius,  efforts,  and 
expense,  has  invented  and  produced  any  new  and  original  de^ 
sign  for  a  manufacture,  bust,  statute,  alto-relievo,  or  bas- 
relief;  any  new  and  original  design  for  the  printing  of 
woolen,  silk,  cotton,  or  other  fabrics ;  any  new  and  original 
impression,  ornament,  pattern,  print,  or  picture  to  be  printed, 
painted,  cast,  or  otherwise  placed  on  or  worked  into  any 
article  of  manufacture;  or  any  new,  useful,  and  original 
shape  or  configuration  of  any  article  of  manufacture,  the 
same  not  hamng  been  known  or  used  by  others  before  his  inven- 
tion or  production  thereof  j  or  patented  or  described  in  any  printed 
publication^  may,  upon  payment  of  the  fee  prescribed,  and 
other  due  proceedings  had  the  same  as  in  cases  of  inventions 
or  discoveries,  obtain  a  patent  therefor."  Sec.  4929,  U.  S. 
Bevised  Statutes. 

In  their  specification  the  applicants  claim  to  have  invented 
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and  produced  a  new  and  original  design  of  ornament  or  pat- 
tern, to  be  printed,  painted,  or  otherwise  placed  on  or 
marked  into  the  various  articles  of  enameled  iron-ware  which 
they  make  and  sell.  A  photograph  is  annexed  to  illustrate 
the  outline.  They  also  say  that  ^^  the  article  itself,  however, 
when  completed,  presents  to  the  eye  a  beautifully-mottled 
^pearance,  resembling  granite  in  color,  which  the  illustra- 
tion fails  to  exhibit  It  is  this  peculiar  mottled  appearance 
which  constitutes  the  chief  merit  of  our  design,  and  it  is  on 
this  we  place  most  importance." 

Th«  primary  examiner,  the  examiners-in-chief,  and  the 
Commissioner  have  all  concurred  in  refusing  the  application 
for  the  patent.   The  Commissioner,  in  his  decision,  says: 

*'  I  concur  in  the  opinion  of  the  examiners- in-chief,  so  far 
as  want  of  patentability  in  the  general  subject-matter  em- 
braced by  the  application  is  concerned.  The  so-called  design 
is  effected  by  printing,  painting,  or  in  any  other  way  placing 
upon  iron-ware  a  peculiarly  mixed  color.  The  enameling  of 
iron- ware  in  various  colors  is  an  art  well  known.  If  applicant 
has  achie\'ed  anything  new,  it  is  to  be  found  in  the  mixing 
of  colors,  by  which  he  produces  a  mottled  appearance  hav- 
ing the  effect  of  granite  coloring.  If  he  has,  in  this  way, 
obtained  a  new  paint,  it  may  or  may  not  be  patentable ;  but 
the  application  of  such  paint  in  an  ordinary  way  does  not 
constitute  the  subject-matter  of  a  design-patent,  even  under 
the  most  liberal  construction  of  the  statute." 

The  court  are  unanimously  of  the  opinion  that  the  decison 
of  the  Commissioner  ought  to  be  affirmed.  The  art  of  enam- 
eling has  been  practiced  foi  many  centuries,  and  the  different 
kinds  of  enamel  have  been  produced  in  every  variety  of  shade 
and  color.  The  materials  used  for  the  purpose  of  coloring 
and  the  process  by  which  they  are  fused  have  been  known 
so  long,  that  to  change  them  requires  only  the  taste  and  skill 
of  one  engaged  in  the  business.  The  appellants,  of  course, 
do  not  mean  to  claim  any  exclusive  title  to  what  is  so  well 
known.  But  their  specification  certainly  seems  to  suggest 
that  the  change  of  color  ^<  resembling  granite  ^  imparts  great 
value  to  their  invention.  They  say  ^^  the  mottled  appearance, 
which  constitutes  the  chief  merit  of  our  design,  and  it  is  on 
this  we  place  the  most  importance."    The  si)ecimen  of  enam- 
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eled  iron  ware  exhibited  by  coansel  on  the  argatneQt  was  of 
a  color  resembling  granite,  and  was  marked  by  spots  of 
different  shades  darker  than  granite.  The  enamel  and  color- 
ing substances  are  manifestly  liqaefled  by  inteuse  heat,  such 
as  enamelers  use,  until  they  are  completely  fused,  and  they 
are-  laid  upon  the  iron- ware  while  in  this  condition.  The 
spots  are  then  formed  at  random,  in  larger  apd  smaller 
patches,  without  regard  to  regularity  or  design  of  any  kind. 
No  two  of  the  articles  are  alike,  except  in  color  and  general 
appearance.  It  is  undoubtedly  ornamental  to  the  article^ 
and  has  a  pleasing  effect  on  the  eye.  This  is  equally  true  of 
the  hundreds  of  objects  upon  which  this  art  is  employed. 
Ornamental  work  in  great  variety  and  paintings  that  never 
lose  their  freshness  are  executed  in  enamel.  Indeed,  the 
primary  object  of  this  art  is  to  ipspart  greater  luster  and 
beauty  to  every  article  of  luxury  or  utility  to  which  it  is  ap- 
plied. A  beautiful  appearance  is  not  in  itself  patentable. 
The  design  must  be  new  and  original,  and  the  work  of  inven- 
tion and  genius.  The  ingenuity  and  taste  of  workers  in 
enamel  are  quite  wonderful  to  all  but  those  employed  in  it ; 
but  no  one  would  imagine  tbat  these  exhibitions  of  skill  in 
giving  beautiful  forms  or  colors  to  their  productions  was  the 
kind  of  invention  to  be  protected  by  the  law.  They  are  the 
common  efforts  of  persons  ordinarily  skilled  in  the  art.  The 
appellants  contend  in  their  brief  that  '^  it  matters  not  if  the 
design  has  been  previously  used,  if  now  combined  with  an 
^object'  with  which  it  ha,is  not  been  hitherto  combined,  and 
if,  as  a  result  of  such  association,  a  new  and  distinctive  as- 
pect is  given  to  such  object,  the  law  is  complied  with,"  and 
refers  to  former  decisions  by  the  Commissioner  of  Patents  as 
cases  in  point.  We  cannot  concur  in  this  view.  The  thing 
provided  for  in  the  law  is  in  express  language  ^^  any  new  and 
original  design  for  a  manufeu^ture,"  '<  any  new  and  original 
design  for  printing,"  "any  new  and  original  impression,'^ 
"  any  new,  useful,  and  original  shape,"  "  the  same  not  hav- 
ing been  known  or  used  by  others  before  his  invention  or 
production  thereof."  The  use  of  an  old  design  upon  an  old 
object,  is  clearly  excluded  by  the  statute,  and  mere  changes 
or  "  double  use  "  cannot  receive  its  protection. 
Besides,  it  is  now  well  understood  that  the  same  degree  of 
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originality  is  required  in  both  design  and  functional  patents. 
That  is,  Ihe  claim  must  not  be  for  a  copy  or  imitation  of  what 
is  already  in  existence.  If,  for  instance,  the  apx)licAnts  shonld 
manufacture  their  iron-ware  with  a  figure  of  the  statue  of 
the  Three  Graces,  it  might  improve  the  appearance  of  the 
article,  but  would  scarcely  entitle  them  to  the  benefits  of  a 
patent.  To  manufacture  it  with  enamel  is  a  change  of  the 
same  kind ;  for  the  same  thing  has  been  performed  on  metals 
from  time  immemorial.  To  give  the  enamel  any  particular 
<;olor  is  a  matter  of  ordinary  skill  and  taste.  The  coloring 
substances  have  always  been  fused  with  the  enamel  in  the 
heat  of  the  furnace.  We  can  therefore  observe  nothing  in 
the  present  specifications  to  which  the  term  invention  can  be 
applied. 

I  am  aware  that  the  Supreme  Court  of  the  United  States, 
in  Oorham  Company  vs.  White,  14  Wall.,  524,  have  said,  in 
regard  to  design-patents,  that  'Hhey  contemplate  not  so 
much  utility  as  appearance,  and  that  not  an  abstract  impres- 
sion, but  an  aspect  given  to  those  objects  mentioned  in  the 
art«." 

That  was  an  action  brought  for  the  infringement  of  a  de- 
sign-intent for  the  handles  of  table  spoons  and  forks.  The 
design  consisted  in  the  configuration  of  the  spoon  and  the 
ornamentation  of  the  handle.  The  outline  and  all  the  details 
of  the  design  were  new  and,  invariable  in  such  spoon,  alike.  Ko 
question  was  discussed  as  to  the  originality  of  the  patent, 
for  it  had  never  been  known  before ;  and  the  court  decided 
that  the  article  manufactured  and  sold  by  the  defendant  did 
not  differ  substantially  from  plaintiS'^s,  and  that  it  was  there- 
fore an  infringement.  But  the  whole  tenor  of  the  decision  is 
to  the  effect  that  the  appearance  or  aspect  of  the  object  must 
be  of  a  design  that  is  new  and  original.  Indeed,  no  other 
view  is  admissible,  for  such  is  the  express  requirement  of  the 
law. 

The  decision  of  the  Commissioner  is  affirmed. 
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Dtotrid  of  €»UMkla  vs.  Hnmason. 


THE  DISTRICT  OP  COLUMBIA  VS.  VIRGIL  P.  HUM- 

ASON. 

Criminal  Law.—No.  10129. 

L  An  act  of  the  legislative  aesembly  provides  that  commercial  agents 
shall  pay  $200  annually  for  a  license,  and  that  any  person  whose  busi- 
ness it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by  sample, 
catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial  agent ; 
and  that  if  he  shall  fail  to  pay  the  said  license-tax  before  engaging 
in  such  business^  he  shall,  in  addition  to  the  license-tax,  pay  a  fine  or 
penalty  of  not  less  than  five  nor  more  than  fifty  dollars  for  each  of- 
fense :  Held,  The  act  was  not  repngnant  to  any  constitutional  pro- 
vision, and  is  not  in  violation  of  the  right  of  Congress  to  regulate 
commerce  among  the  several  States. 

U.  The  fact  that  the  defendant  is  an  oflSoer  of  a  State  corporation,  and 
that  the  goods  offered  by  him  for  sale  were  of  the  mann&ctore  of  such 
corporation,  and  that  he  received  no  commission  other  than  a  regular 
salary,  does  not  render  the  law  inapplicable  to  the  case. 

III.  No  discrimination  is  made  by  the  act  between  citizens  of  the  District 
and  citizens  of  the  States ;  it  is  not,  therefore,  liable  to  any  constitu- 
tional objection. 

IV.  The  judgment  against  the  defendant  in  such  case  is  the  amount  of  the 
license-tax  for  one  year,  added  to  the  fine  imposed  by  the  court. 

STATEMENT  OF  THE  OASB. 

On  the  14th  day  of  May,  A.  D.  1874,  an  information  was  filed 
in  the  police  coart  of  the  District  of  Oolambia,  charging  the 
defendant  with  having  engaged  in  the  business  of  a  commer- 
cial agent  within  the  District  of  Oolumbia  withoat  first  hav- 
iDg  obtained  a  license  therefor.  This  prosecation  was  based 
upon  an  act  of  the  late  legislative  assembly,  approved  Aagost 
23, 1871,  and  amendments  approved  Jnne  20, 1872,  the  first 
section  of  which  provides — 

^'  That  no  person  shall  be  engaged  in  any  trade,  business, 
or  profession  hereinafter  mentioned  until  he  shall  have  ob- 
tained a  license  therefor,  as  hereinafter  provided." 

Clause  third  of  section  21  of  the  same  act  provides  as  fol- 
lows : 

<<  Commercial  agents  shall  pay  two  hundred  dollars  anna- 
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ally.  Every  person  whose  business  it  is  as  an  agent  to  offer 
for  sale  goods,  wares,  or  merchandise  by  sample,  oatailogne, 
or  otherwise,  shall  be  regarded  as  a  commeroial  agent." 

The  penalty  for  violation  of  this  law  by  engaging  in  busi- 
ness without  license  is  provided  for  by  section  4  of  the  same 
act,  as  follows : 

^^  That  every  person  liable  for  license-tax,  who  may  fail  to 
pay  the  same  before  engaging  in  the  business  for  which  the 
license  may  be  required,  shall,  in  addition  to  the  license-tax 
imposed,  pay  a  fine  or  penalty  of  not  less  than  five  nor  more 
than  fifty  dollars  for  each  offense,  to  be  imposed  and  col- 
lected as  provided  in  this  act." 

By  section  2  of  the  amending  act  of  1872,  jurisdiction  is 
given  to  the  police  court. 

The  defendant  was  adjudged  guilty  as  informed  against^ 
and  a  fine  of  $250  was  imposed  upon  him.  An  appeal  was 
taken  to  the  criminal  court,  and  the  case  duly  docketed.  An 
agreed  statement  was  then  filed,  and  the  cause  coming  on  to 
be  heard  before  Mr.  Justice  MacArthur,  was  by  him  certified 
to  this  court    The  agreed  statement  is  as  follows : 

*^  It  is  agreed  that  defendant  offered  goods  for  sale  in  the 
District  of  Columbia  by  card,  sample,  or  catalogue;  that  he 
had  no  license  so  to  sell  from  the  authorities  of  the  District  of 
Columbia;  that  he  was  the  treasurer  and  one  of  the  directors 
of  the  Hnmason  &  Beckley  Manufacturing  Company  of  New 
Britain,  Connecticut;  that  the  goods  he  so  offered  for  sale  were 
all  the  product  of  that  company ;  and  that  he  received  no  com- 
mission or  other  compensation  for  so  selling  other  than  regular 
salary.  It  is  further  admitted  that  the  above-named  Huma- 
son  &  Beckley  Manufacturing  Company  is  a  joint-stock  corpo- 
ration, formed  for  the  purpose  of  mannfacturiog,  buying^ 
selling,  and  dealing  in  all  articles  of  hardware,  which  fully 
appears  by  the  certified  copy  of  the  certificate  of  incorpora- 
tion filed  in  this  cause.'' 

Bimey  &  Birney^  for  the  plaintiff^  made  the  following 
points : 

I.  No  discrimination  is  made  by  the  legislation  here  in 
question  between  citizens  of  the  District  of  Columbia  and 
citizens  of  the  States. 
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II.  A  commercial  agent  may  have  for  his  principal  a  citi- 
zen of  the  District,  and  the  st>atate  applies  as  well  to  the 
case  where  both  agent  and  principal  reside  within  the  Dis- 
trict as  to  cases  where  neither  resides  within  its  limits. 

III.  The  business  to  be  carried  on  within  the  contempla- 
tion of  the  statate  may  be  confined  to  places  within  the  Dis- 
trict or  may  extend  to  places  beyond  its  limits. 

IV.  The  legislation  in  question  is  not  in  repugnance  to  the 
constitutional  iprovision  that  the  citizens  of  each  State  shall 
be  entitled  to  all  the  immunities  and  privileges  of  citizens  of 
the  several  States.  Paul  vs.  Virginia^  8  Wall.,  168 ;  see  also 
Woodruff  vs.  ParJiam^  ibid,j  123  5  Case  of  the  State  Freight 
Taxj  15  Wall.,  232 ;  Case  of  the  State  Tax  on  Railway  Gross 
Receipts  J  ibid^  284;  Osborne  vs.  Mobile,  16  Wall.,  479;  and 
Railroad  Company  vs.  Fuller,  17  Wall.,  560. 

y.  Nor  is  the  statute  here  alleged  to  be  an  unconstitutional 
attempt  to  regulate  either  foreign  commerce  or  interstate 
commerce.    (See  the  same  cases  cited  under  point  lY.) 

VI.  The  fact  that  the  defendant  is  an  officer  of  a  corpora- 
tion does  not  make  the  law  inapplicable  to  his  case.  The 
director  and  treasurer,  acting  as  an  agent,  is  an  agent. 
Agency  does  not  depend  on  nomenclature  for  its  legal  char- 
acter. 

VII.  The  manner  in  which  the  agent  is  compensated  is 
indifferent,  so  far  as  the  legal  status  of  the  agent  as  between 
him  and  other  private  persons  or  as  between  him  and  tbe  pub- 
lic, is  concerned. 

A.  O.  Riddle  and  Francis  Miller,  for  defendant,  made  the 
following  points : 

1st.  The  information  charges  the  defendant  with  selling  the 
the  goods  referred  to  on  November  1, 1873.  The  fine  imposed 
upon  him  for  so  doing  was  $250,  which  is  $200  in  excess  of  the 
penalty  set  out  in  the  act  of  assembly.  This  excess  is  sought 
to  be  justified  by  the  words  *'  shall,  in  addition  to  the  Uoense- 
tax  imposed,  pay  a  fine  or  penalty  of  not  less  than  $5  nor  more 
than  $50.^  But  by  the  act  of  assembly  the  license  for  a 
commercial  agent  was  to  commence  on  the  first  of  April,  or, 
if  after  that  date,  from  the  first  of  the  month  in  which  it  teas 
taken  out,  and  '<  payment  shall  be  made  for  a  proportionate 
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amoant.''  (Act  of  assembly  of  Au^ast  23,  1871.)  By  this 
provision,  the  **  license-tax  imposed"  on  the  defendant  on  No- 
vember 1,  1873,  would  have  been  $83.33,  which,  added  to 
the  maximum  fine,  would  be  8133.33. 

2d.  Bat  the  words, ^'in  addition  to  license-tax  imposed,'* 
preclude  the  idea  that  the  amount  of  the  fine  is  to  be  airived 
at  by  adding  that  tax  to  the  fine.  It  is  a  tax^  and  not  a  fine 
or  penalty.  If  a  person  is  fined,  he  may  have  to  take  out  a  li- 
cense to  prosecute  the  business  he  has  undertaken  to  pursue^ 
bat  it  is  not  the  business  of  the  police  court  to  collect  license- 
taxes,  nor  can  the  District  compel  a  man  to  take  out  a  license. 

If  the  view  of  the  court  below  were  correct,  how  otten  can 
the  'Micensetax  imposed"  be  added  to  the  fine  in  any  one 
jearf  Moreover,  would  not  the  fine  of  $350,  if  collected,  go 
into  the  treasury  of  the  District,  and,  therefore,  the  defend- 
ant could  be  sued  by  the  District  for  the  license-tax  in  addi- 
tion to  the  fine  thus  increased. 

3d.  But  we  contend  further  that  the  defendant  does  not 
come  within  the  definition  of  a  '^commercial  agent.'^  He  is 
not  a  "person  whose  business  it  is  as  agent  to  ofter  for  sale 
goods,  wares,  or  merchandise,"  &c.  He  was  not  here  on  his 
i>wn  business ;  he  had  no  interest  in  it  whatever.  Whether 
iie  sold  or  not  made  no  difiference  in  his  compensation.  He 
was  no  more  a  '<  commercial  agent"  in  any  just  meaning  of 
those  words  than  the  horse  that  he  might  use  to  haul  his 
goods  around  the  city  for  sale.  It  was  not  his  business,  but 
the  business  of  the  Humason  &  Beckley  Manufacturing  Com* 
pany. 

4th.  No  tax  is  imposed  upon  manufacturers  in  the  District 
of  Columbia,  except  in  the  single  instance  of  manufacturers 
^f  gas.  Any  attempt  to  require  the  manufacturers  of  the 
States  to  take  out  a  license  for  the  sale  of  their  goods  within 
the  District,  when  none  is  required  of  resident  manufacturers, 
would  be  a  discrimination  against  the  citizens  of  the  State, 
And  would  be  void  under  article  lY,  section  2,  of  the  Con- 
stitution of  the  United  States.  Ward  vs.  Maryland^  12  Wal- 
lace, 418. 

5th.  Such  a  tax  upon  mere  resident  manufacturers  would 
be  in  violation  of  the  right  of  Congress  to  regulate  commerce 
among  the  several  States,  conferred  by  art  I,  sec.  8,  of  the 
11  D 
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ConstitutioQ  of  the  United  States.  Brown  vs.  Maryland^  12 
Wheat.,  419 ;  City  of  New  York  vs.  Miln^  11  Pet.,  192 ; 
Crandall  vs.  Nevada^  6  Wall.,  35 ;  Gilman  vs.  Philadelphiaj 
3  Wall.,  730;  State  Freight  Tax,  16  Wall.,  232;  Steamboat 
Co.  vs.  Livingstony  3  Gow.,  736 ;  2  Story  on  Const.,  sees.  106& 
to  1073. 

Mr.  Jastioe  Wtlib  anoanced  the  decision  of  the  ooart  to- 
the  following  effect : 

The  qaestion  in  this  case  is  whether  the  legislative  as- 
sembly can  impose  a  fine  upon  parties  coming  into  the  Dis- 
trict froih  any  of  the  States  to  sell  goods  or  merchandise  by 
sample,  and  without  having  taken  out  a  license.  The  law 
imposing  the  fine  is  very  clear,  and  its  language  is  not  to  be 
mistaken,  and  we  think  it  is  applicable  to  this  case.  An  argu- 
ment is,  however,  presented  as  to  whether  the  assembly  had 
any  right  to  enact  the  law,  as  it  is  claimed  that  it  has  a  ten* 
dency  to  interfere  with  the  trade  and  commerce  between 
the  District  and  the  States ;  but  we  think  it  has  not  that  effect 
any  more  than  any  of  the  other  licenses  for  which  the  law 
provides.  A  license  is  not  required  to  be  taken  out  only  by 
persons  coming  here,  but  by  all  persons  engaging  in  the  same 
business,  whether  residents  or  non-residents.  In  this  re- 
spect there  is  no  discrimination.  The  local  merchants  and 
traders,  carrying  on  this  same  kind  of  business,  are  re- 
quired to  pay  for  a  license  to  contribute  to  the  support  of  the 
government,  and  if  persons  from  abroad  can  compete  with 
them  without  the  imposition  of  this  tax,  they  are  placed  at 
a  great  disadvantage  in  their  business.  By  subjecting  all  to 
the  same  tax,  the  rule  of  equality  and  fairness  is  arrived  at» 
We,  therefore,  are  of  opinion  that  as  the  law  imposes  no 
greater  burden  upon  non-residents  or  their  agents  here  than 
it  does  upon  the  residents  engaged  in  the  same  business,  it 
is  liable  to  no  constitutional  objection.  We  think  the  judg- 
ment was  also  right  in  being  for  the  amount  of  the  license- 
tax  for  one  year  added  to  the  fine  imposed  by  the  court. 

Judgment  affirmed. 

Olin,  J.,  dissenting. 
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URIAH  H.  PAINTER  VS.  J.  W.  DRANB  ET  AL. 

In  Equity— No.  3989. 

A  master-bailder  agreed  to  ereot  two  dwelliug-honsea  and  complete  them 
in  Biz  months.  The  houses  were  not  finished  at  theT  time  agreed 
upon,  and  the  owner  notified  the  contractor  that  his  oontraot  was- 
at  an  end,  and  he  finished  them  himself,  and,  for  this  purpose,  he 
employed  several  of  the  defendants  to  furnish  work  and  material, 
and  paid  them.  The  owner  paid  a  large  amonnt  to  the  original  con- 
tractor and  the  subcontractors,  and  claims  damages  for  the  breach  of 
contract.  The  contractor  and  various  subcontractors  have  filed  liens 
on  the  property  and  commenced  actions  to  enforce  such  liens.  Under 
these  circumstances  the  owner  can  maintain  a  bill  in  equity,  bringing 
all  the  parties  into  one  suit,  to  enjoin  the  proceedings  at  law,  and  have 
all  the  claims  settled  in  chancery. 

STATEMENT  OF  THE  CASE. 

The  bill  of  complaiut  states  sabstantially  as  follows : 

The  plaintifP,  ou  the  15th  day  of  May,  1873,  eutered  into  a- 
contract  in  writing  with  the  defendant,  Drane,  by  which  the 
said  Drane,  in  consideration  of  the  sain  of  $19,148,  agreed  to 
erect,  within  six  months  from  the  signing  of  the  contract, 
two  brick  dwelling-hooses,  to  the  entire  satisfaction  of  the 
owner  and  architect,  who  was  to  have  power  to  stop  all  work 
when  it  shonld  appear  to  him  to  be  to  the  interest  of  the 
owner  so  to  do,  on  account  of  the  weather  or  other  canse. 

Drane  failed  to  complete  them  within  the  specified  time,, 
and  the  complainant,  on  the  20th  of  November,  1873,  notified 
Drane  that  his  contract  was  at  an  end,  and  that  he,  the- 
complainant,  would  finish  the  hoases  himself,  to  which  Drane 
assented  after  some  objections. 

The  complainant  then  employed,  among  others,  the  de- 
fendants, Hannan,  a  plamber,  Jackson,  a  plasterer,  Nolan,  a* 
worker  in  concrete,  and  Miller,  a  bricklayer,  to  finish  saidi 
houses,  expressly  notifying  each  of  them  that  he  would  not 
be  responsible  for  work  done  or  material  furnished  to  said 
Drane  prior  to  that  date ;  and  the  complainant  has  paid  each 
of  the  above-named  persons,  so  employed  by  him,  all  that  is 
due  him.  The  defendant  Veihmeyer  furnished  certain  stone 
to  said  Drane  before  the  20th  of  November,  1873,  to  be  used 
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in  said  buildiug.  Said  Drane  claimed  to  have  paid  said 
Yeihmeyer  for  all  the  stones  to  be  ased  in  the  baildiogs. 

The  plaintiff  has  paid  Drane,  on  account  of  his  contract, 
$9,200.  To  complete  the  houses  after  Drane  gave  ap  the 
work,  he  has  paid  Drane's  codefendants  and  other  mechanics 
and  materialmen,  $8,879.76.  By  reason  of  Drane's  failure  to 
have  said  houses  completed  at  the  time  agreed,  and  the  con- 
sequent delay  in  their  being  made  ready  for  occupancy,  the 
plaintiff  sustained  a  loss  greater  than  the  difference  between 
the  contract-price  of  said  houses  and  their  actual  cost,  and 
for  the  excess  said  Drane  is  justly  indebted  to  the  plaintiff*. 

The  defendant  Hanuan,  on  the  30th  of  December,  1873, 
filed  notice  of  lien  against  complainant  for  $1,408.45 ;  and 
July  17, 1874,  filed  his  bill  in  equity.  No.  3840,  for  $744.25. 
Defendant  Veihmeyer  filed  notice  of  lien  January  31,  1874, 
for  $667.62,  and  brought  suit  at  law.  No.  11901,  for  $660. 
On  2d  of  February,  1874,  defendant  French  filed  notice  of 
lien,  and  commenced  suit  at  law.  No.  12054,  for  $193.20, 
February  23,  1874.  Defendants  Nolan  and  Miller  have  also 
filed  notices  of  lien  and  brought  suits  at  law.  No  12245  and 
3054;  Nolan  for  $120  and  Miller  for  $300.  Defendants 
Draper  &  Co.  have  brought  suit  at  law,  No.  12115,  for 
$217.30,  and  defendant  Drane,  suit  No.  12,347,  for  $19,643.16. 
Defendant  Jackson  filed  notice  of  lien,  March  6,  1874,  for 
$410.  These  defendants  in  their  said  suits  pretend  either 
that  the  plaintiff  in  this  suit  is  personally  responsible  to  them 
for  work  and  material  done  for  and  furnished  to  said  Drane, 
prior  to  November  20, 1873,  or  that  the  work  done  and  mate- 
rial furnished  after  that  date,  under  special  contract  with  said 
Drane,  was  furnished  and  done  for  the  plaintiff.  And  the  said 
Drane,  in  his  said  suit,  claims,  among  Other  things,  compen* 
sation  for  the  identical  labor  and  material  included  in  the 
suits  brought  against  the  plaintiff  by  the  subcontractors, 
who  are  made  parties  defendant  thereto. 

The  plaintiff  prays  for  an  account,  an  injun<jtion  against 
the  several  suits  at  law,  and  that  the  liens  be  declared  void, 

&C. 

To  this  bill  the  defendant  Veihmeyer  demurred,  and  the 
court  overruled  the  demurrer,  with  leave  to  said  defendant  to 
answer.  From  this  decree  the  defendant  Veihmeyer  ap- 
pealed. 
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Edwin  L.  StanUm^  for  plaintiff,  argned  that : 

On  the  facts,  it  is  clear  that  the  settlement  of  the  account 
between  Painter  and  Drane  necessarily  involves  the  settle- 
ment of  those  between  Painter  and  the  subcontractors. 
Painter,  of  course,  in  his  suit  with  Drane,  is  entitled  to  credit 
for  the  respective  amounts  which  he  has  properly  paid  the 
several  subcontractors,  or  which  he  is  bound  to  pay  them ; 
and  as  there  is  a  controversy  between  him  and  them  as  to 
the  amount  of  these  several  payments  or  debts,  the  suit  be- 
tween Painter  and  Drane  can  never  be  settled  until  the  final 
determination  of  each  of  the  subcontractors'  suits.  Again : 
If  these  numerods  suits  are  allowed  to  go  on,  Yeihmeyer,  for 
instan<3e,  may,  afcer  a  trial,  recover  judgment  against  the 
plaintiff  for,  say,  the  amount  of  his  claim,  $660.  When  the 
case  of  Drane  vs.  Painter  shall  be  reached,  Painter  will  then 
claim  a  credit  of  $660,  the  amount  paid  Yeihmeyer.  But  as 
Drane  is  not  a  party  to  the  suit  of  Yeihmeyer  against  Painter, 
he  will  not  be  boand  by  the  judgment,  and  will,  of  course, 
require  Painter  to  prove  the  credit,  and  the  case  of  Yeih- 
meyer  will  have  to  be  tried  over  again.  The  same  reasoning 
will  apply  to  each  of  the  subcontractors. 

But  this  is  not  all.  At  the  trials  of  the  subcontractors' 
suit  against  Painter,  the  evidence  may  tend  to  show  that 
Painter  is  bound  tio  pay  them  only  in  case  he  was  indebted 
to  Drane  on  account  of  the  houses  when  they  were  finished. 
Then,  in  each  of  these  suits,  in  order  to  determine  whether 
Painter  owes  Drane  anything,  it  would  be  necessary  to  go 
over  their  accouut.  The  result  in  each  suit  might  be  differ- 
ent, and  Drane  would  not  be  bound  by  any  of  the  judg- 
ments. 

That  under  such  circumstances  a  court  of  equity  ought  to 
settle  all  the  intermingled  accounts  in  one  suit  is  plain ;  for 
in  no  other  way  can  justice  be  done.  Story's  Eq.  Plead., 
sec.  271a ;  Id.,  sec.  278a ;  Fitck  vs.  Greighton^  24  flow.,  163 ; 
The  Attorney  General  vs.  Corporation  of  Poole^  4  Mylne  & 
Craig,  31. 

This  is  not  a  bill  of  interpleader.  It  is  a  bill  for  an  account 
and  to  enjoin  proceedings  in  other  suits.  The  prayer  for 
an  order  to  interplead  is  collateral  to  the  principal  relief 
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sought  This  prayer  may  be  struck  out  without  detracting 
from  the  strength  of  the  plaintiff's  claim  to  relief  in  equity. 
To  such  a  bill  the  unjust  rule  that  the  plaintiff  in  a  bill  of 
interpleader  must  admit  his  indebtedness  to  some  of  the 
defendants  does  not  apply.    2  Story's  Eq.  Jur.,  834. 

John  C.  Wilson^  for  defendant,  argued : 

That  the  allegation  upon  which  it  is  sought  to  enjoin  the 
actiou  at  law,  viz,  that  the  appellant  has  sued  the  complain- 
ant for  money  which  he  never  owed,  and  upon  a  contract 
which  he  never  made,  constitute,  if  true,  a  valid  defense  to 
such  action  at  law,  and  no  injunction  can  be  granted  under 
these  circumstances.  Fuller  vs.  Oaldwellj  6  Allen,  503 ;  New 
York  vs.  Amerioanj  <£c.,  11  Paige,  384. 

2.  As  the  same  objections  apply  to  the  cases  of  the  other 
defendants  separately,  their  joinder  with  the  appellant  in 
the  same  suit  cannot  help  the  jurisdiction.  The  mere  fact 
that  a  party  is  sued  by  several  persons  for  different  and  dis- 
tinct causes  does  not  give  him  a  right  to  enjoin  the  suits  at 
law,  and  compel  these  independent  defendants  to  litigate 
their  claims  together.  No  one  of  these  defendants  has  any 
interest  in  the  claim  of  any  other,  and  their  joinder  renders 
the  bill  multifarious.  Story's  Eq.  Plead.,  sec.  530, 538 ;  Camp- 
bell vs.  MacJceyj  1  Mylne  &  Oraig,  617 ;  Carter  vs.  Tread- 
wellj  3  Story,  48. 

3.  The  multiplicity  of  suits  to  prevent  which  equity  will 
assume  jurisdiction  is  a  multiplicity  of  suits  between  the 
same  parties,  or  parties  having  a  common  interest  in  refer- 
ence to  the  same  subject-matter,  when  the  decision  of  one 
case  requires  the  determination  of  all  the  questions  involved 
in  the  others.    Brincherhoff  vs.  Brown,  6  Johns.  Oh.,  155. 

There  is  no  common  question  involved  in  the  suits  of  these 
different  defendants.  In  each  there  is  a  distinct  issue  of 
fact,  to  be  decided  on  the  evidence  applicable  to  that  par- 
ticular case.  The  decision  of  one  case  can  determine  no 
question  involved  in  any  other.  It  would  be  necessary  to 
hear  each  separately,  without  reference  to  any  other,  and 
the  court  would  be  obliged  to  do  precisely  what  it  pro- 
fessedly assumes  jurisdiction  to  avoid — try  a  number  of  suits. 

It  can  avail  complainant  nothing  to  say  that  the  bill  is  not 
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A  bill  of  interpleader^  bat  a  bill  in  the  nature  of  a  bill  of 
interpleader.  A  court  of  equity  protects  one  who  is  sued  by 
two  different  parties  for  money  which  he  admits  to  be  due 
and  is  willing  to  pay  to  the  party  entitled  to  it,  not  becanse 
he  calls  his  bill  a  bill  of  interpleader,  but  because  it  is 
nnjast  and  inequitable  that  he  should  be  required  to  defend 
two  suits,  or  one  suit  in  regard  to  a  fund  in  which  he  has  no 
interest.  But  where  the  party  sued  not  only  is  not  willing 
to  pay  what  is  claimed,  but  denies  that  he  owes  any  part  of 
it  to  either  of  the  claimants,  there  is  no  injustice  in  leaving 
him  to  his  legal  remedy,  until  it  can  be  ascertained  whether 
or  not  he  is  indebted  to  one  of  their  number;  a  question 
the  decision  of  which  can  in  no  manner  affect  the  right  of 
the  others.  2  Story's  Eq.,  sees.  821  and  824 ;  Story's  Eq. 
Plead.,  sec.  297 ;  Bedill  vs.  Hoffman^  2  Paige,  199 ;  Loziefa 
Exr.  vs.  Van  Saunas  Admr.^  2  Green's  Oh.,  325. 

Mr.  Justice  Wylie  announced  the  decision  of  the  court  to 
the  effect — 

That  the  question  raised  by  the  demurrer  to  the  bill  was 
whether  the  equity  court  had  jurisdiction  to  settle  the  whole 
controversy  to  one  suit,  instead  of  having  as  many  actions 
as  there  are  liens.  The  liens  are  upon  the  same  property, 
and  as  regards  that  the  parties  have  a  common  interest, 
-and  they  look  to  the  same  security  for  the  payment  of  their 
claims.  This  is  not  to  be  regarded  as  a  bill  of  interpleader. 
But  without  going  into  an  examination  of  the  facts,  or  dis- 
<su8sing  the  conflicting  decisions  upon  the  subject  of  multi- 
fariousness in  pleading,  we  think  that  under  the  circum- 
stances of  this  case  it  would  be  more  convenient  to  unite 
their  claims  in  one  bill,  and  settle  in  a  simple  suit  a  litiga- 
tion  which,  if  conducted  in  separate  actions,  will  prove  a 
very  complicated  and  expensive  proceeding.  Campbell  vs. 
Maekay^  7  Sim.  564 }  S.  C,  1  Mylne  &  Craig,  603 ;  Story's 
Eq.  Plead.,  sec.  288a  and  note. 

The  decree  overruling  the  demurrer  is  sustained. 
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BENEDICT  JOHNSON  vs.  A.  L.  OFPUTT  BT  AL. 

I.  A  bill  of  review  to  correct  an  error  not  apparent  npon  the  face  of  the 

record  cannot  be  filed  unless  leave  of  the  court  is  first  obtained.  * 

II.  Where  the  matter  complainant  relies  upon  in  a  bill  of  review  is  not 

new,  and  coald  have  been  produced  by  him  on  the  former  hearings 
and  where  he  appeared  ai^  answered  without  disclosing  it,  be  is  not 
entitled  to  this  relief. 

III.  Where  a  bill  of  review  has  been  filed  and  dismissed,  and  a  motion  to* 
file  a  second  one  has  been  refused,  this  will  be  a  bar  to  any  further 
proceedings. 

STATE3iENT  OF  THE  CASE. 

This  is  a  bill  of  review  broaght  to  have  a  former  decree  of 
this  court  reviewed  and  reversed  as  to  the  complaiuant  in 
the  present  suit.  The  bill  alleges  that  Elijah  Shelton,  late 
of  this  District,  by  a  deed  dated  28th  July,  1853,  and  duly 
recorded,  conveyed  to  complainant  the  north  half  of  l3t  23,. 
in  Beatty  and  Hawkins's  addition  to  the  city  of  Oeorgetowu. 
It  then  sets  forth  that  after  the  death  of  said  Elijah  Shelton^ 
which  occurred  in  1854,  the  creditors  of  said  Sheltou  tiled  a 
bill  against  the  administrator  and  heirs  at  law  of  said  Sheltoot 
deceased,  alleging,  among  other  things,  that  he  was  seized  on 
the  12th  day  of  May,  1852,  of  all  of  lot  23  aforesaid,  and  that 
he  was  at  that  time  indebted  to  the  complainants  in  that  bill,, 
and  that  he  had  conveyed  at  said  last-mentioned  date  the^ 
south  half  of  said  lot  ta  one  King,  upon  certain  trusts ;  that 
said  conveyance  to  King  was  fraudulent  as  to  creditors,  and 
prayed  that  an  account  of  the  real  and  personal  estate  be 
taken,  and  a  sale  be  made  for  the  payment  of  the  debts  due^ 
the  parties  filing  the  bill  in  that  case. 

The  present  bill  then  states  that  the  complainant  herein 
was  named  as  a  defendant  in  said  creditor's  bill  as  the  hus^ 
band  of  one  of  Shelton's  children,  and  as  tenant  by  the  curtesy 
in  his  estate;  that  he  did  not  employ  counsel;  and  that  in 
1856  an  answer  was  filed  to  such  creditor's  bill  by  Walter  S» 
Cox,  in  the  name  of  the  plaintiff  and  other  adult  heirs,  of 
which  he  was  ignorant,  and  which  he  did  not  sign  or  swear  to  ^ 
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that  the  coart  in  general  term  passed  a  decree  adjadging  said 
deed  of  trnst  not  to  be  fraudulent,  and  ordered  the  north  half 
of  said  lot  to  be  sold  for  the  payment  of  Shelton's  debts. 

On  the  12th  July,  1871,  a  decree  was  passed  by  Justice 
Wylie  ordering  the  north  half  of  said  lot  to  be  sold,  &c., 
and  that  upon  the  final  ratification  *^  there  shall  be  conveyed 
to  the  purchaser  all  the  right  of  the  parties  in  this  case  in 
and  to  the  ground,^  &c. 

That  plaintiff,  hearing  of  decree,  did,  on  the  5th  of  Septem- 
ber, 1871,  through  J.  Bell  Adams,  esq.,  file  a  petition  for  re- 
hearing and  dismissal  of  suit  as  to  his  part  of  lot  23 ;  that 
summons  issued  and  was  served,  and  plaintiff  was  ready  with 
bis  proofs,  when,  on  a  motion  filed  26th  of  February,  1872, 
for  reasons  entirely  technical,  said  petition  on  March  5, 1872^ 
was  dismissed. 

Plaintiff,  November  9,  1872,  asked  leave  through  B.  H. 
Webb,  esq.,  to  file  a  bill  of  review  before  the  court  in  general 
term,  which  petition  was,  November  16, 1872,  refused. 

Said  part  of  said  lot  was  advertised  for  sale  12th  October, 
1874,  and  said  plaintiff,  relying  on  his  counsel's  information 
that  his  rights  would  be  protected,  did  not  know  of  it  till 
such  notice  of  sale.  That  at  said  sale  he  protested  that  his 
and  not  Shelton's  lot  was  being  sold,  but  that  that  sale  was 
made.  That  said  decrees  and  orders,  under  color  of  which 
said  sale  was  made,  are  now  enrolled  and  final,  and  have  been 
executed  by  sale,  but  should  be  reviewed  and  set  aside  for 
various  reasons.  That  Sheltou,  by  said  deed,  had  divested 
himself  of  said  part  of  said  lot,  did  not  die  seized  thereof^ 
and  it  did  not  descend  to  his  heirs^  and  was  not  subject  to 
his  debts.  That  the  answer  so  put  in  as  aforesaid  to  said 
creditor's  bill  does  not  contain  any  allegation  of  his  owner- 
ship to  the  north  half  of  said  lot,  and  that  complainant  is  a 
colored  man,  and  ignorant,  and  has  been  diligent  in  the  as- 
sertion of  his  rights,  and  he  prays  that  the  decree  may  be 
reversed  axid  reviewed,  and  for  general  relief. 

To  this  bill  the  defendants  entered  a  demurrer,  and  assigned 
the  following  causes  of  demurrer : 

1.  No  errors,  nor  is  sufficient  matter  alleged. 

2.  No  allegation  that  leave  of  court  was  first  had  and  ob- 
tained for  filing  bill  of  review. 
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3.  It  appears  that  bill  of  review  was  heretofore  filed,  which 
was  dismissed. 

4.  No  jarisdiction  in  this  court  to  review  a  decree  made  by 
the  highest  appellate  coart,  viz,  the  coart  in  banc 

The  cause  is  heard  here  ia  the  first  instance. 

Charles  M.  Matthews  for  complainant. 

TT.  D.  Oassin  and  Frederick  W.  Jones  for  defendant. 

Mr.  Justice  MagAbthub,  delivered  the  opinion  of  the 
court : 

From  the  admitted  statements  in  the  bill  the  court  could 
not  but  feel  an  iuclination  to  relieve  the  complainant,  if  he 
could  be  relieved  consistently  with  the  principles  and  practice 
adopted  for  the  admiuistration  of  justice.  We  are  inclined  to 
think  that  we  caunot  assist  him  without  disregarding  the  set- 
tled law  of  the  court.  When  a  grievance  cannot  be  redressed 
without  this  result,  more  mischief  will  arise  from  the  attempt 
than  from  suffering  matters  to  remain  as  they  are.  The  com- 
plainant has  already  filed  one  bill  of  review,  which  has  been 
dismissed  at  the  equity  term,  and  an  application  to  file  a  sec- 
ond one  has  been  refused  by  the  general  term,  and  the  one 
now  before  us  is  the  third  in  the  series  filed  at  the  discretion 
of  the  party  himself,  without  the  requisite  couseut  of  the  court 
having  been  first  obtained.  Perhaps  this  would  be  a  suffi- 
cient objection  to  the  present  bill.  But  there  are  more  seri- 
ous considerations,  leading  to  the  same  conclusion,  and  which 
at  any  time  subsequent  to  the  enrollment  of  the  decree  sought 
to  be  reviewed  would  have  been  fatal  to  any  bill  of  the  kind. 

The  circumstances  under  which  this  species  of  bill  may  be 
brought  are  stated  in  Cooper's  Equity  Pleadings,  at  page  91. 
Speaking  of  a  bill  of  review,  he  says :  *^  It  may  be  brought 
upon  discovery  of  new  matter,  as  a  release  or  a  receipt  since 
discovered ;  but  Lord  Hardwicke  declared  that  the  constant 
construction  which  had  been  put  upon  this  part  of  Lord  Ba- 
con's rule  was,  that  the  new  matter  must  have  come  to  the 
knowledge  of  the  party  after  publication  passed.  And  it 
must  be  on  new  matter  to  prove  what  was  before  in  issue,  for 
a  party  cannot  be  entitled  to  a  bill  of  review  on  new  matter 
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to  prove  a  title  which  was  not  before  iu  issae.  And  if  there 
has  been  anything  like  mere  forgetfalness  or  negligence  in 
parties  nnder  no  incapacity,  it  will  not  do.  And  it  mast  ap- 
pear that  the  new  matter  has  come  materially  and  substan- 
tially to  the  knowledge  of  the  party  or  his  agents,  which  is 
the  same  thing,  since  the  time  of  the  decree  in  the  former 
cause,  or  since  such  time  as  he  could  have  used  it  to  his  ben- 
efit and  advantage  in  the  former  cause ;  and,  farther,  that  such 
matter  is  relevant  and  material,  and  such  as  might  probably 
have  occasioned  a  different  determination.  But  leave  of  the 
court  must  be  obtained  before  a  bill  of  review  can  be  filed  on 
this  ground,  and  which  the  court  will  not  grant  without  an 
affidavit  that  the  new  matter  could  not  be  produced  or  used 
by  the  party  claiming  the  benefit  of  it  at  the  time  when  the 
decree  was  made,  and  which  affidavit  must  state  the  nature 
of  the  new  matter,  in  order  that  the  court  may  exercise  its 
judgment  upon  its  relevancy  and  materiality." 

And  the  bill  in  the  present  case  fails  in  all  these  require- 
ments. In  the  first  place,  the  complainant  appeared  iu  the 
creditor's  suit,  and  answered  without  disclosing  his  title. 
The  error  of  which  he  complains  is  therefore  not  apparent 
upon  the  face  of  the  record.  It  was  therefore  a  case  in 
which  it  was  necessary  to  obtain  leave  of  the  court  in  order 
to  file  a  bill  of  review.  The  title  complainant  relies  upon  is 
not  new  matter,  but  existed  prior  to  the  former  suit,  and 
could  have  been  used  to  his  advantage  at  the  time  when  the 
decree  was  made.  He  has  acquired  no  new  knowledge  since, 
and  is  possessed  of  no  fact  now  which  he  could  not  have 
produced  and  used  at  that  hearing.  Moreover,  a  bill  of  re- 
view has  been  heretofore  filed  and  dismissed,  and  a  motion 
to  file  another  has  been  denied.  We  think  this  should  be  a 
bar  to  the  present  proceeding*  The  demurrer  is  sustained 
and  the  bill  dismissed. 

Mr.  Justice  Wtlie  concurred  in  the  decision,  but  was  of 
opinion  that  the  bill  could  be  filed  without  first  obtaining 
leave  of  the  court,  as  the  matter  complained  of  was  probably 
apoarent  upon  the  record. 
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JOHN  VAN  BISVVIOK  vs.  WARD  H.  LAMON. 

At  Law.— No.  7403. 

I.  The  lien  of  a  jndgmeatrcreditor  npoa  real  estate  has  priority  over  an 
attorney's  lien  for  services  rendered  the  defendant  in  a  sabsequent 
suit  involving  the  same  property. 

III.  Where  such  real  estate  is  decreed  to  be  sold  in  an  equity  suit,  and  the 
proceeds  of  the  sale  to  be  distributed  among  those  entitled  to  them 
according  to  their  respective  liens,  such  judgment-creditor  has  the 
same  preferable  lien  upon  the  proceeds  of  the  sale. 

III.  Where  an  attachment  is  laid  in  the  hands  of  a  garnishee,  who  is  also 
trustee  appointed  in  an  equity  suit  to  sell  the  real  estate,  and  it  ap- 
pearing that  he  had  performed  the  trust,  and  a  balance  remained  in. 
his  hands  due  to  the  defendant,  the  attachment  was  properly  laid. 

STATEMENT  OF  THE  CASE. 

The  plaintiff  had  jadgoient  against  defendant,  apon  which 
there  was  an  unpaid  balance,  and  on  January  9, 1875,  he  is- 
sued two  writs  of  attachment,  which,  with  interrogatories, 
were  served  upon  M.  Ashford,  esq.,  and  B.  K.  Elliot,  esq.,  wha 
had  been  appointed  trustees  in  chancery,  cause  No.  3509, 
pending  in  this  court. 

The  answers  of  the  garnishees  admitted  that  they  held  a 
balance  of  $446  and  upward,  being  part  of  the  proceeds  of 
the  interest  of  the  defendant  in  the  ground  and  premises  de- 
scribed in  said  cause  3509,  and  which  they  had  sold  under 
the  decree  therein,  but  they  also  state  that  the  same  was 
subject  to  the  lien  of  defendant's  solicitors  in  said  cause.  A 
reference  to  the  proceedings  in  said  equity  cause  3509  dis- 
closes the  facts  relative  to  the  creation  of  the  fund  in  the 
hands  of  the  garnishees  and  of  its  liability  to  attachment. 
The  bill  was  filed  therein  December  10, 1873,  from  which  it 
appears  that  Lamon,  the  now  defendant,  became  the  pur- 
chaser of  the  real  estate  therein  described  at  a  confiscation 
sale,  and  consequently  took  a  life-interest,  per  autre  me^  in  the 
property.  But  all  the  parties  interested  in  the  estate,  for  the 
purposes  of  paying  off  taxes  and  incumbrances,  and  dividing 
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the  proceeds  equitably  between  them,  a^eed  that  the  prop- 
erty Bhonld  be  sold,  and  thereupon  a  decree  to  that  end  was 
passed,  and  the  defendant,  Lamon,  was  allowed,  in  lieu  of  his 
estate  per  autre  vie^  three-tenths  of  the  gross  proceeds  of 
snch  sale ;  and  on  December  22, 1874,  a  final  decree  was  passed, 
making  distribution  of  the  proceeds  of  the  sale  on  that  basis. 
The  property  having  been  sold  on  the  8th  day  of  January,  the 
trustee  reported  the  amount  realized  to  be  $6,500,  and  on  the 
same  day,  by  consent,  his  report  was  ratified  and  confirmed. 

In  the  final  decree  there  is  no  mention  made  of  an  attor- 
ney's lien,  and  no  provision  in  relation  thereto.  The  attach- 
ments above  mentioned  were  laid  upon  the  balance  of  the 
proceeds  of  sale,  coming  to  Lamon,  still  in  the  hands  of  the 
trustees.  Before  these  proceedings  were  instituted.  Van  Bis- 
wick's  judgment  had  been  recovered  and  had  become  a  lien 
on  the  interest  of  Lamon  in  this  property,  and  Messrs.  Davidge 
and  Wilson  assert  an  attorney's  lien  upon  the  fund  attached 
for  professional  services  rendered  Lamon  in  the  above-men- 
tioned equity  suit. 

The  present  proceeding  is  a  motion  to  quash  the  attach- 
ments ;  and,  in  support  thereof,  affidavits  are  filed  in  regard 
to  the  lien  of  Davidge  and  Wilson. 

The  court  below  decided — 

1.  That  the  attachment  was  properly  laid  in  the  hands  of 
the  chancery  trustee ;  but — 

2.  That  the  lien  asserted  by  the  attorneys  was  superior  to 
the  claim  made  by  the  attaching  and  judgment  creditor,  and 
was  entitled  to  priority  in  satisfaction.  Both  sides  thereupon 
appealed. 

T,  A.  Lamberty  for  plaintiff,  presented  a  brief,  from  which 
we  abstract — 

1.  As  to  the  attachable  character  of  tliefund. 

This  is  dex>endent  upon  its  predicament  at  the  moment  the 
writ  was  served.  If,  at  that  time,  the  money  was  still  under 
thecontrolof  the  court,  and  the  trust  unexecuted,  its  amen- 
ity to  attachment  might  be  a  question  of  serious  doubt.  On 
the  other  hand,  if  distribution  had  been  finally  made^  and  the 
trustee,  with  the  fund  in  his  hand,  and  not  brought  into  court, 
was  directed  to  apply  the  same  a>ccording  to  such  distributionj  its 
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liability  to  attachment  cannot  be  successfally  controverted. 
Cockney  vs.  Leister j  12  Md.,  129 ;  Langdon  vs.  Luckett^  0 
Ala.,  727 ;  McLaughlin  vs.  8wann,  18  How.,  217. 

2.  As  to  the  lien  asserted  by  the  attorneys. 

This  was  either  special  or  general. 

If  the  former,  possession  of  the  fand  by  the  attorneys  was 
essential  to  its  snccessfal  assertion.  This  possession,  we 
have  seen,  they  did  not  have  at  the  time  of  attachment,  nor, 
in  fact,  did  they  ever  have  it.  W?ierefore  their  lien^  if  it  exist9 
at  aU,  is  general  in  oharaetery  and  strictly  subordinate  to  the 
pre-existing  rights  of  the  judgment-creditor.  Sought  vs.  Edwards  j 
1  H.  &  N.,  171 ;  WaUcer  vs.  Sergeant,  14  Vt,  247. 

The  lien  of  an  attorney,  while  it  binds  his  client,  shaU  not 
be  permitted  to  vary  or  affect  the  rights  of  third  parties,  Oager 
vs.  Watson^  11  Conn.,  173;  Bamsill  vs.  Huntington,  5  Day^ 
163 ;  Andrews  vs.  MorsCj  12  Conn.,  446 ;  Forsyth  vs.  BevertdgCy 
52  III.,  268 ;  S.  C,  4  Am.  B.,  612. 

The  judgment  recovered  by  the  attaching  creditor  in  1870 
was  doabtless  a  statatory  lien  upon  defendant's  interest  ia 
the  property  sold.  The  conversion  of  that  interest  into 
money,  by  the  mediam  of  sale,  in  nowise  impaired  the  opera- 
tion of  this  lien.  In  fact,  the  fand,  in  its  present  predicament^ 
can  be  regarded  no  otherwise  than  as  the  land  itself;  liable^ 
like  it,  to  be  applied  in  satisfaction  of  the  earliest  existing, 
valid  incambrance,  and,  like  it,  wholly  insnsoeptible  of  being 
affected  by  the  lien  of  an  attorney.  Small  vs.  Olarh,  22  Yt., 
928 ;  Davidson  vs.  Clayland,  1  H.  &  J.,  550. 

The  claim  for  a  lieu  of  this  nature  grows  out  of  the  creation 
of  a  fund.  Wherefore,  such  claims  are  usually  made  by  the 
plaintiffs'  attorneys.  The  right  of  the  defendant's  attorneys 
bears  no  resemblance  to  the  lien  of  the  plaintiff's  ]  e.  g,,  the 
former  has  no  such  interest  in  the  suit  as  to  prevent  parties 
from  compromising  it  without  his  consent  Quested  vs.  Col- 
Us,  10  M.  &  W.,  19. 

^Walter  2>.  Davidge  and  N',  Wilson  for  defendant. 

,  Mr.  Justice  Wylie,  after  stating  the  case,  announced  the 
decision  of  the  court  to  the  effect  following : 

The  question  arising  upon  a  consideration  of  the  facts  is 
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whether  the  plaintiff,  who  was  a  judgment-creditor  of  the 
defendant  long  before  the  proceedings  for  the  sale  of  the 
property  took  place,  has  a  preferable  lien  npon  the  proceeds 
of  the  sale,  or  whether  that  preference  belongs  to  the  attor- 
ney of  Lamon,  by  whom  the  proceedings  were  instituted  and 
conducted  which  resulted  in  such  sale. 

Although  the  circumstances  surrounding  the  case  are  some- 
what complicated,  this  is  the  main  question :  Van  Biswick 
had  a  lien,  by  vrrtue  of  his  judgment,  upon  the  defendant's 
interest  in  the  real  estate,  which  could  not  be  divested  by  the 
sale  without  his  consent.  By  the  decree  in  the  equity  suit 
the  proceeds  of  the  sale  were  to  be  distributed  among  those 
entitled,  precisely  according  to  the  liens  thereon  as  they  ex- 
isted npon  the  property  before  it  was  sold.  The  conclu3lon 
to  which  we  have  all  come,  therefore,  is  that  Van  Biswick  is 
entitled  to  the  money,  and  that  his  claim  must  take  priority 
over  any  claim  of  Lamon's  solicitors  for  their  professional 
services. 

We  are  also  of  opinion  that  as  the  money  in  the  present 
case  was  a  balance  in  the  hands  of  the  garnishees,  due  the 
defendant,  the  attachment  was  properly  laid,  for  the  trustee 
had  performed  the  trust,  with  the  exception  of  passing  this 
balance  to  whom  it  belonged. 

The  decision  of  the  court  below,  overriding  the  motion  to 
quash,  is  affirmed. 
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WILLIAM  E.   CHANDLER   vs.  WILLIAM   A.   COOK, 

TRUSTEE. 

In  Equity—N^o.  3721. 

Where  the  advertisement  of  sale  of  trnst-property  states  the  day  of  the 
month  correctly,  bnt^  names  a  wrong  day  of  the  week,  and  the  mis- 
take is  corrected  in  the  published  notice  the  day  before  the  sale,  a 
bill  in  eqnity  to  set  aside  such  sale  for  that  irregnlarity  will  be  dis- 
missed, when  it  is  evident  that  there  was  no  intention  to  mislead 
either  the  parties  or  the  pnblic,  and  when  neither  in  fact  were 
misled. 

STATEMENT  OF  THE  CASE. 

The  complainant  filed  his  bill  to  have  a  8<ale  of  certain 
real  estate  wliich  had  been  sold  under  a  power  of  sale  in  a 
trust-deed  set  aside  and  declared  null  and  void. 

The  deed  of  trust  was  executed  by  one  Sidney  McFarland  to 
the  defendant,  William  A.  Oook,  as  trustee,  to  secure  the  pay- 
ment of  fifty-six  promissory  notes,  each  for  the  sum  of  twen- 
ty-five dollars,  with  interest,  which  notes,  at  the  time  of 
the  sale  of  the  trust-property,  belonged  to  the  estate  of  one 
Plowman,  deceased..  The  said  deed  and  notes  were  all  dated 
on  or  about  the  12th  day  of  October,  1869.  Said  deed  em- 
powered the  trustee,  upon  default  made  in  the  payment  of 
any  one  of  said  notes,  &c.,  to  sell  the  premises,  ''  at  public 
auction,  upon  such  terms  and  conditions,  and  at  such  time 
and  place',  and  after  such  public  advertisement,"  as  the 
trustee  in  the  execution  of  the  trust  should  *'  deem  advan- 
tageous and  proper." 

The  premises  were  advertised  November  27, 1873,  to  be 
sold  on  the  8th  of  December  following.  For  reasons  not 
shown,  no  sale  was  made  on  the  8th  of  December,  but  on 
the  9th  of  December  the  original  advertisement,  with  the 
following  notice  attached,  appeared  in  the  Bepuhlicany  a  daily 
newspaper : 

"  Tlie  above  sale  is  hereby  postponed  until  Thursday^  December 
19, 1873,  same  hour  and  place. 

de9-TuThS&ds.  "LATIMER  &  OLBART, 

^^Auctioneers  J* 
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The  salt)  actually  took  place  ou  Friday,  December  19, 1873* 
On  Thursday,  the  18th  of  December,  the  above  error  iu  the 
<lay  of  the  week  was  corrected.  On  that  day,  as  well  as  on 
the  morning  of  the  sale,  the  notice  of  postponement  was 
printed  correctly,  viz,  ^^Friday,  December  19, 1873." 

Evidence  as  to  attendance,  and  number  of  bidders,  and  ade- 
quacy of  price  is  conflicting.  The  defendant,  Cook,  trustee, 
in  his  deed  to  the  purchaser,  recites  that  he  advertised  the 
premises  ^^  for  more  than  ten  days,  and  on  the  day  of  the 
sale." 

The  special  term  in  equity  made  a  decree  dismissing  the 
bill,  and  the  plaintiff  prayed  an  api)eal. 

Frank  W.  Haokettj  for  plaintiff,  argues  in  his  brief  as  fol- 
lows : 

The  authority  of  the  trustee  in  this  suit  to  sell,  after  such 
public  advertisement  as  he  should  deem  advantageous  and 
proper,  extended  only  to  publication  of  such  an  advertisement 
as  in  itself  contained  the  essential  characteristics  of  a  valid 
and  legal  notice. 

The  medium  of  publication  was  left  to  his  sound  discretion — 
whether  by  posters,  or  newspaper  advertisement,  daily, 
weekly,  morning,  or  evening — and  for  such  a  length  of  time  as 
his  judgment  should  approve.  But  he  could  not  neglect  the 
salutary  requirements  of  law  as  to  what  the  notice  itself 
should  contain.  Ko  particular  form  of  advertisement  is  nec- 
essary when  not  prescribed  by  the  deed,  {Newman  vs.  John- 
son, 12  Wheat.,  570,)  but  it  should  reasonably  inform  the 
public  as  to  the  time,  place,  and  description  of  the  property. 
Besides,  the  notice  must  be  truthful  in  all  material  partion- 
lars.  Burnet  vs.  Dennison,  5  Johns.  Ch.,  35.  In  Fitzpatrich 
vs.  Fiizpatrick,  ut  mp.,  the  court  observed,  in  setting  aside  a 
sale  where  the  notice  gave  the  day  but  omitted  the  time  of 
day,  that  ''  such  a  defect  defeats  the  whole  purpose  of  the 
ootice.'* 

The  adjournment  should  have  been  made  on  the  day 
and  at  the  place  of  gale,  11  Am.  Law  Beg.,  721,  sec.,  29.  The 
question  of  the  best  time  to  which  postponement  should  be 
made  was  for  the  trustee  himself.  Its  decision  could  not  be 
<lelegated  to  an  agent.  Bales  vs.  Perry y  51  Mo.,  449. 
12  D 
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Bat  it  appears  that  the  sale  was  postponed  by  the  adver- 
tisement of  December  9,  which  reads : 

(<  The  above  sale  is  hereby  postponed,"  &c. 

There  is  no  evidence  that  the  trastee  was  in  attendance 
December  8.  In  fact,  if  he  had  been,  he  would  have  said 
80  in  his  answer.  Besides,  the  postponement  does  ^ot  par- 
port  to  be  the  act  of  the  trustee  at  all,  but  of  the  auctioneers.. 
If  the  postponement  was  in  fact  made  by  the  trustee  before 
the  publication  of  the  advertisement,  then  the  advertisement 
was  incorrect  in  stating  that  the  sale  ^Ms  ft^e&y  postponed.'^ 
Such  a  statement  might  induce  a  would-be  purchaser  to  stay 
away  from  the  sale,  for  the  reason  that  he  would  not  venture 
to  risk  a  title  upon  a  trustee's  sale  fixed  by  the  auctioneer,, 
and  not  by  the  trustee  himself.  On  the  other  hand,  if  the 
postponement  was  actually  made  by  the  advertisement,  it  wa» 
either  void,  as  not  being  the  act  of  the  trustee  himself,  or  the 
advertisement  was  fatally  defective  in  not  setting  forth  a 
postponement  determined  upon  by  the  trustee  or  by  hi» 
authority. 

If  there  was  a  postponement  by  the  trustee  on  the  ground,  it 
must  have  been  till  Friday,  December  19;  otherwise  the  day 
of  actual  sale  and  the  day  of  postponement  would  have  dif- 
fered. 

But  a  published  notice  of  postponement  must  conform  to 
the  actual  postponement  made  on  the  ground.  Richards  vs. 
HolmeSy  10  How.,  143 ;  MiUer  vs.  Hullj  4  Denio,  104.  The 
onus  of  proving  that  the  advertisement  and  the  day  of  sale 
itself  conformed  to  the  day  established  by  actual  postpone- 
ment, rests  upon  defendants.    Oibson  vs.  JoneSj  5  Leigh,  370» 

William  A.  Cooh  for  defendant. 

Mr.  Justice  Olin  announced  the  decision  of  the  court  to 
the  effect  following : 

The  only  question  raised  by  the  bill  in  this  case  is  as  to  the 
regularity  of  the  notice  of  sale.  Ko  fault  is  found  with  the 
original  advertisement,  but  the  notice  postponing  the  sale 
to  the  19th  of  December,  1873,  stated  the  day  of  the  week  to 
be  Thursday  instead  of  Friday.  The  day  of  the  month  was 
correct,  and  that  was  the  day  of  the  sale.    There  is  no  doubt 
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bat  the  wrong  day  of  the  week  was  inserted  by  mistake,  and 
without  any  intention  of  misleading,  and  it  was  discovered 
and  corrected  the  day  before  the  sale,  which  actually  trans- 
lored  at  the  place  and  on  the  day  of  the  month  advertised. 
The  correction  of  the  notice  gave  a  time  certain,  so  that  the 
public  could  not  be  misled. 

We  are  aware  of  the  rule  which  requires  a  trustee  for  sale 
to  act  in  good  faith  and  with  diligent  attention  in  conduct- 
ing the  sale  of  the  property.  But  the  postponement  in  this 
case  was  proper  and  necessary  to  bring  the  property  to  sale 
under  the  most  favorable  circumstances  for  realizing  its  full 
value.  And,  in  point  of  fact,  there  is  nothing  in  the  case  to 
show  that  the  sale  was  not  conducted  so  as  to  secure  this  re- 
sult. We  think  the  decree  of  the  special  term  should  be 
affirmed  and  the  bill  dismissed  with  costs. 

MagAbthus,  J.,  dissented,  and  expressed  his  opinion  to 
be  that  there  was  no  proof  as  to  the  sale  having  been  post' 
poned  by  the  trustee  or  by  his  direction.  The  notice  is  in  the 
name  of  the  auctioneers  alone,  and  not  by  the  trustee. 
Whether  the  sale  shall  take  place  or  be  advertised  again  is 
a  matter  confided  to  the  discretion  of  the  trustee,  and  he  can- 
not delegate  that  power  to  auctioneers  or  agents  under  the 
special  trust  and  confidence  with  which  he  alone  is  invested. 
The  fact  may  be  that  the  postponement  was  authorized 
and  the  new  advertisement  directed  by  the  trustee;  but 
there  is  nothing  in  the  pleadings  or  proofs  to  explain  the  ad- 
vertisement of  the  auctioneers.  For  this  reason,  I  think 
there  was  no  valid  execution  of  the  power  to  sell,  and  that 
the  sale  was  null  and  void. 
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GEORGE  F.  ALLEN,  JOHN  W.  ALLEN,  PAMELIA 
HARRIS  AND  HER  HUSBAND,  WILLIAM  A. 
HARRIS,  AND  NANCY  FOSTER,  vs.  CATHARINE 
BAYLISS  AND  HER  HUSBAND,  BUCKLER  BAY- 
LISS,  MARY  ANN  COYLE,  AND  JOHN  F.  COYLE. 

• 

In  Equity. — No.  1375. 

Where  the  hasband  of  one  of  the  teoaats  in  common  of  real  estate  had 
been  in  the  receipt  of  an  undue  share  of  the  rents  and  profits  in  his 
life-time,  but  who  died  after  the  bill  was  filed  for  an  acoounti  his  sur- 
viving wife  cannot  be  char^^ed  with  the  amount  of  such  rents  and 
profits  60  received  by  her  husband. 

STATEMENT  OF   THE  CASE. 

The  bill  was  filed  by  complainants  against  the  defendants, 
claiming  that  they  were  joint  heirs  with  defendants  of  one 
Catharine  Anderson,  deceased,  who  died  seized  and  intestate 
of  the  real  estate  mentioned  and  described  as  lying  and  being 
in  the  city  of  Washington. 

The  bill  prayed  for  a  partition  or  sale  of  the  property,  and 
also  an  account  of  the  rents  of  the  same  and  a  fair  distribution. 
A  decree  was  entered  in  favor  of  the  complainants.  Buckner 
Bayliss,  the  husband  of  the  defendant,  Catharine  Bayiiss, 
had  died  before  any  decree  was  made  in  the  case.  Under 
this  decree  the  property  was  sold,  and  the  whole  of  the  pro- 
ceeds were  applied  to  the  payment  of  the  rents  and  profits 
found  due  to  complainants,  leaving  a  balance  still  due  com- 
plainants from  defendants,  on  account  of  rents,  amounting 
to  $1,890.26. 

It  also  ought  to  be  stated  that  Mrs.  Bayliss's  share  of  the 
rents  had  been  collected  by  her  husband,  and  there  was  no  evi- 
dence tending  to  prove  that  she  had  ever  received  any  part 
of  them. 

On  the  21st  of  March,  1873,  the  cause  was  again  referred 
back  to  the  auditor,  to  ascertain  and  state  an  account  by 
whom  and  in  what  proportion,  if  any,  the  amount  referred  to 
above  should  be  paid  to  said  complainant  by  said  defendants, 
or  either  of  them. 
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Oa  the  2l8t  of  March,  1874,  the  auditor  filed  his  report  on 
last  reference  in  the  court,  stating  <^  that  said  balance  is  due 
from  Catharine  Bayliss,  Mary  Ann  Coyle,  and  John  F.  Coyle, 
defendants  in  said  cause,  said  balance  to  be  paid  by  said 
defendants  ratably }  that  is  to  say,  each  defendant  pays  one- 
third,  the  three  several  amounts  bearing  interest  from  No- 
vember 1, 1870,  at  which  time  said  balance  was  first  ascer- 
tained to  be  due,  at  the  rate  of  6  per  cent,  per  annum  until 
paid." 

No  exceptions  to  this  report  were  filed. 

On  the  2d  day  of  June,  1874,  the  court  passed  a  decree 
that  complainants  have  judgment  and  execution  against 
Catharine  Bayliss  for  $630.08,  also  against  Mary  Ann  Coyle 
for  $630.08,  and  also  against  John  F.  Coyle  tor  $630.08,  with 
interest  on  each  amount. 

On  the  8th  of  September,  1874,  over  two  months  after 
the  ratification  of  said  reports  and  passing  of  the  decree  of 
2d  of  June,  1874,  said  defendant,  Catharine  Bayliss,  by  her 
petition,  prayed  an  appeal  to  the  general  term  from  said 
decree  rendered  by  the  court  at  special  term  on  2d  of  June, 
1874. 

The  question  presented  by  the  appeal  is  whether  a  widow 
is  liable  for  an  excess  of  the  rents  and  profits  of  her  real 
estate  collected  by  her  husband  during  his  life-time. 

William  J,  Miller  for  complainants : 

There  is  no  evidence  on  file  showing  that  Mr.  Bayliss  did 
or  did  not  pay  to  Mrs.  Bayliss  and  the  others  the  rent  col- 
lected by  him,  and  the  same  may  be  said  as  to  rent  collected 
by  John  F.  Coyle,  the  codefendant. 

The  presumption  of  law  would  be  that  the  auditor  did 
take  evidence  to  satisfy  himself  that  the  property  was  occu- 
pied by  the  defendants,  Mrs.  Bayliss  and  the  Coyles,  or  the 
by  Mr.  Bayliss  and  Mr.  Coyle,  were  paid  over  to  Mrs.  Bayliss, 
rents  were  received  by  them,  or  that  the  rents,  when  collected 
Mary  A.  Coyle,  and  John  F.  Coyle ;  in  fact,  the  auditor  in 
bis  report  charges  Mrs.  Bayliss,  Mary  Ann  Coyle,  and  John 
F.  Coyle  with  receiving  the  rent,  and  says  they  must  pay 
each  one-third  thereof  to  complainants. 

If  this  be  true,  then  we  contend  and  ask  the  court  to  hold : 
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1st.  That,  if  a  woman  takes  possession  of  real  estate,  claim- 
ing title  as  heir,  and  enjoys  the  same  either  by  occupancy  or 
receiving  the  rents  thereof,  and  then  marries  and  still  continaes 
in  possession,  claiming  as  heir,  and  receiving  the  rents  thereof 
by  her  husband,  nntil  another  is  proved  to  be  coheir  with 
her  in  the  property  and  rents  thereof,  then  she  shoold  be 
held  liable  to  her  coheir  for  the  rents. 

In  this  case  Mrs.  Bayliss  (with  her  sister  and  brother) 
went  into  possession  of  the  property  before  marriage,  claim- 
ing as  heirs  to  Catharine  Anderson,  enjoying  the  property 
by  occupancy  or  receiving  the  rents  thereof,  and  after  mar- 
rying still  enjoying  the  property  by  occupancy  or  by  receiv- 
ing the  rents  thereof  through  her  husband,  Mr.  Bayliss,  until 
the  decree  in  this  cause  making  her  and  the  others  account 
to  complainants  for  the  rent. 

We  respectfully  submit  the  decree  against  Mrs.  Bayliss 
should  be  affirmed. 

Walter  S.  Oox  for  Mrs.  Bayliss : 

Defendants'  share  of  proceeds  was  applied  to  the  rents  and 
profits  found  due  to  complainants,  leaving  a  balance  of 
$1,890.20. 

It  was  referred  to  the  auditor  to  state  in  what  proportions 
this  was  to  be  borne  by  defendants.  He  reported  that  each 
of  the  three  defendants,  Mary  Ann  Ooyle,  John  F.  Coyle,  and 
Catharine  Bayliss,  should  be  chargeable  with  one-third,  or 
$630.08 ;  and  the  court  thereupon  decreed  payment  of  that 
amount  by  each. 

From  this  Mrs  Bayliss  appeals,  on  the  following  grounds, 
viz: 

1.  As  a  married  woman,  whether  owning  the  property  or 
in  possession  claiming  the  title,  she  would  not  be  entitled  to 
the  rents,  but  they  would  inure  to  her  husband. 

As  she  was  not  entitled  to  them,  she  ought  not  to  be 
charged  with  them,  unless  it  appears  that  she  actually  re- 
ceived them. 

2.  The  only  evidence  as  to  receipt  of  the  rents  is  that  the 
widow  and  children  of  Francis  Coyle  lived  on  the  property 
for  some  years  together,  and  afterward  the  rents  were  col- 
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lected  by  B.  Bayliss  for  the  widow,  Mrs.  Matilda  Ooyle,  his 
mother-in-law,  and  paid  over  to  her. 

It  is  sabmitted  that  the  decree  against  Mrs.  Bayliss  sho  nld 
he  reversed. 

Mr.  Justice  Wtlib  delivered  the  opinion  of  the  coart : 

This  was  a  bill  seeking  partition  and  division  of  the  prop- 
-erty  agmnst  the  several  tenants  in  common. 

The  husband  of  one  of  the  tenants  in  common  had  been  in 
the  receipt  of  an  undue  share  of  the  rents,  issues,  and  profits 
in  his  life- time,  but  he  died  before  the  bill  was  filed,  and  his 
surviving  wife,  who  was  entitled  to  share,  was  charged  by 
the  bill  with  the  amount  of  rents,  issnes,  and  profits  which 
were  received  by  him  as  her  husband,  and  she  is  called  upon 
to  account.  The  auditor  to  whom  the  question  was  referred 
by  the  court  below  made  a  report,  binding  her  to  make  good 
the  shares  of  the  rents  and  profits  which  had  been  received 
by  her  husband  in  her  life-time,  and  the  auditor's  report,  after 
jk  delay  of  thirty  days,  was  ratified.  The  case  has  come  up 
to  this  court 

We  think  that  the  decree  confirming  the  auditor's  report 
below  in  this  respect  was  erroneous  ]  and  that  she  could  not 
be  held  accountable  for  the  rents,  issues,  and  profits  which 
^ere  received  by  her  husband. 

There  is  another  objection  probably,  but  not  much  relied 
upon ;  that  is,  that  the  account  goes  too  far  back ;  part  of 
it  over  twenty  years.  The  decree  is  reversed  as  regards  Mrs. 
Bayliss. 

The  others  have  not  appealed.  There  seems  to  be  no  error 
in  regard  to  them. 
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WILLIAM  MoLBAN  vs.  MARY  0.  YOUNG. 

Equity.— No.  3351. 

Where  the  property  upon  which  a  mechanic's  lien  was  claimed  waa 
desoribed  in  the  notice  of  lien  as ''  lots  lettered  A,  B,  C,  D,  and  E,  in 
the  Bubdiyision  of  original  lot  No.  3,  in  square  No.  791,  recorded  in 
the  office  of  the  surveyor  of  the  city  of  Washington,  in  liber  R.  W.,. 
No.  1,  folio  62 ;"  whereas  the  lots' were  situated  in  square  No.  971, 
which  was  the  square  recorded  at  the  place  of  roference ;  and  where 
also  the  desoription  contained  in  the  notice  was  applicable  alone  to 
said  last-mentioned  square,  and  where  also  the  owners  had  not  been. 
misled,  and  no  other  rights  had  intervened ;  the  lien  waa  upheld  upon. 
the  ground  that  the  property  was  sufficiently  identified. 

STATEMENT  OF  THE  CASE. 

This  wad  a  prooeediDg  to  enforce  a  mechanic's  lien  filed  by 
the  plainti£  On  October  25, 1872,  the  plaintiff  filed  a  notice 
of  his  intention  to  hold  a  lien  npon  lots  lettered  A,  B,  0,  D, 
and  E,  in  the  subdivision  of  original  lot  No,  2  in  square 
jS^o.  791,  recorded  in  the  office  of  the  surveyor  of  the  city  of 
Washington,  in  liber  B.  W.,  No.  1,  folio  62,  and  on  the  build- 
ings erected  thereon,  &c.  The  description  of  the  property 
in  the  notice  gives  rise  to  the  only  question  in  the  case. 
After  the  court  had  passed  a  decree  in  favor  of  thd  plaintiff,, 
it  was  discovered  that  the  property  npon  which  plaintiff  had 
furnished  lumber  and  materials  and  upon  which  he  intended 
to  file  a  lien  was  situated  in  square  No.  971,  and  not  in  square 
No.  791,  described  both  in  the  notice  of  lien  and  in  the  bill  of 
complaint. 

On  the  4th  day  of  Febraary,  A.  D.  1875,  the  court,  upon 
consent  of  counsel,  ordered  that  the  above  decree  for  sale  be 
vacated,  ^^  and  that  the  bill  of  complaint  stand  amended  so 
as  to  read  sgtMre  No.  971  instead  of  square  JVb.  791,  and  that 
Mary  0.  Young  have  leave  to  except  to  the  sufiiciency  of  the 
notice  of  lien  on  argument." 

The  court  then,  on  the  12th  day  of  March,  A.  D.  1875 
passed  a  decree  for  the  sale  of  the  property  described  in  the 
bill  of  complaint,  as  amended,  to  satisfy  the  plaintiff's  claim- 
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From  thia  decree  the  defendaut,  Mary  C.  Youug,  has  takea 
an  appeal  to  this  ooart. 

The  plaintiff  attaches  importance  to  the  defendant's  an- 
swer to  the  original  bill,  in  which  she  admits  that  plaintiff 
famished  the  Inmber  and  materials  for  the  building  men- 
tioned in  the  bill  of  complaint,  and  that  the  description  men- 
tioned in  the  bill  is  correct,  and  that  the  land  is  owned  by  her* 

Again  the  bill  alleges  that  lots  A,  B,  C,  D,  and  E,  in  the 
subdivision,  &c.,  of  square  791,  were  conveyed  by  the  defend- 
ant Young  to  Stickney  and  Eaton,  in  trust,  to  secure  $5,000 
to  the  Freedman's  Bank,  and  that  said  Young  conveyed  part 
of  said  lot  E  in  said  square  to  Mary  Y.  Withers,  &c.,  and 
refers  to  the  libers  and  folios  in  which  said  conveyances  are 
recorded,  and  makes  them  part  of  the  bill ;  and  the  anstoer 
of  said  Young  admits  the  truth  of  these  allegations. 

The  defendant  also  contends  that  the  description  of  the 
property  in  the  notice  of  lien  is  correct  in  every  particular^ 
except  as  to  the  number  of  the  square,  and  this  error  is  cor- 
rect€>d  by  the  reference  in  said  notice  to  the  records  in  the 
surveyor's  office,  and  the  description  of  the  lots  and  subdi- 
vision therein  contained  is  applicable  alone  to  square  No. 
971. 

The  language  of  the  statute  in  regard  to  the  notice  of  a 
mechanic's  lien,  is :  ^^  Any  person  wishing  to  avail  himself  of 
the  provision  of  this  chapter,  whether  his  claim  be  due  or  not, 
shall  file  in  the  office  of  the  clerk  of  the  supreme  court  of  the 
District,  at.  any  time  after  the  commencement  of  the  build- 
ing, and  within  three  months  after  the  completion  of  such 
building  or  repairs,  a  notice  of  his  intention  to  hcdd  a  lien 
npon  the  property,  declared  by  this  chapter  liable  to  such 
lien,  for  the  amount  due,  or  to  become  due,  to  him,  specially 
setting  forth  the  amount  claimed."    Bev.  Stat.,  sec.  693. 

It  is  then  provided  that  an  action  shall  be  commenced 
within  a  year  to  enforce  the  lien,  and  that  the  com^daint 
therein  shall  contain  '^a  description  of  the  premises."  The 
premises  are  accordingly  stated  correctly  in  the  amended 
bUL 

Eugene  Carusi  for  plaintiff: 

1.  The  act  of  Congress  does  not  require  that  the  notice  of 
lien  contain  a  particular  description  of  the  premises,  but  only 
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that  it  indicate  with  salficieut  certainty  the  property  to  be 
affected  by  it.  Thus,  a  description  of  the  property  in  contro- 
versy as  ^*  the  bailding  on  the  southeast  corner  of  South  Car- 
olina avenue  and  Tenth  street  east,  and  the  lot  of  ground 
upon  which  the  same  is  situated,"  or,  as  ^'lots  lettered  A,  B, 
C,  D,  and  E,  in  the  subdivision  of  original  lot  2,  recorded, 
&c.,  in  liber  B.  W.,  No.  1,  folio  62,"  without  giving  the  num- 
ber of  square,  would  be  a  compliance  with  the  requirement  of 
the  act  in  this  particular.  Sees.  1  and  2,  act  of  February  2, 
1859.  And  this,  though  the  law  should  require  a  ^^  correct 
description"  of  the  property  to  be  given.  Phillips  on  Me- 
chanics' Liens,  §  379,  adfin.^  authorities  cited. 

2.  The  object  of  the  statute  in  requiring  the  <^  notice  of  his 
intention  to  hold  a  lien"  to  be  filed  in  the  clerk's  office  mani- 
festly is  to  give  notice  by  that  mode,  to  the  owner  of  the 
property  and  to  third  pariiat^  of  the  mechanic's  election  to 
proceed  against  that  specific  property  for  the  satisfaction  of 
his  demand.  If  this  object  is  accom^^shed  in  the  mode  pre- 
scribed by  the  act,  that  is,  by  the  notice  of  lien,  thenj  as  be- 
tween the  lienor  and  owners  the  lien  is  not  lost  by  any  inac- 
curacy or  omission  in  the  notice  not  misleading  the  owner. 
Phillips  on  Liens,  §  382. 

3.  The  act  of  Congress  does  not  require  tiiat  the  bill  shall 
follow  the  description  of  the  property  as  given  in  the  notice 
of  lien.  The  language  of  the  statute,  in  this  behalf,  is  '<  that 
the  complaint  of  the  plaintiff  shall  contain  a  brief  statement 
of  the  contract,  ♦  •  •  with  a  description  qf  the  premises.^ 
Act  of  Congress,  February  2,  1859,  §  4. 

4.  The  court  has  the  authority,  as  matter  of  law,  to  au- 
thorize the  amendment  of  the  bill.    Phillips  on  Liens,  §  429. 

And  if  it  had  not,  authority  to  do  so  was  conferred  by  con- 
sent of  counsel. 

Baifibridge  H.  Webb  for  defendant : 

The  lien  of  the  mechanic  is  exclusively  the  creature  of 
statute,  deriving  its  existence  only  flrom  positive  enactment. 
It  is  a  mere  incidental  accompaniment  as  a  means  of  enforc- 
ing payment,  a  remedy  given  by  law,  which  secures  the  pref- 
erence provided  for,  but  which  does  not  exist,  however  equit- 
able the  claim  may  be,  unless  the  party  brings  himself  within 
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the  provisions  of  the  statute,  and  shows  a  sabstantial  com- 
pliaoce  with  all  its  essential  requirements.  Phillips  on 
Mechanics'  Liens,  15,  citing  Qrant  vs.  VanAereook^  8  Abbt.  Pr., 
2^.  S.,  (N.  Y.,)  and  others.  The  decisions  are  unanimous 
that  when  a  notice  is  required  by  statute  either  to  create  or 
continue  the  lien,  it  is  matter  of  substantial  requirement, 
and  must  be  complied  with  on  the  part  of  the  claimant. 
*  *  *  Sostrictly  are  the  statutory  requirements  to  be  com- 
plied with,  that  although  a  general  appearance  of  a  defend- 
ant may  waive  defects  in  the  institution  of  the  foreclosure 
proceedings,  yet  it  does  not  waive  any  defect  in  the  previous 
notice  to  create  the  lien.  Phillips  on  Mechanics'  Liens,  475 ; 
BedU  vs.  C(mg.  B*nai  J.,  1  E.  D.  Smith,  (N.  Y.,)  654.  For 
the  acquisition  of  the  statutory  lien  the  statute  itself  must 
be  strictly  pursued ;  and  there  is  in  this  no  inequity,  as  the 
party  claims  a  right  not  existing  at  common  law.  Phillips 
on  Mechanics'  Liens,  335.  The  description  must  directly  point 
out  the  property  to  be  charged  with  the  lien.  A  creditor 
cannot  claim  against  a  building  in  one  public  street,  and  sell 
by  his  execution  a  building  in  another.  Simpson  vs.  Murray j 
2  Penn.,  76.  To  enforce  a  lien,  the  party  must  describe  the 
land  with  sufficient  accuracy  to  enable  the  court  to  decree 
the  sale,  and  the  purchaser  to  find  the  land  under  such  de- 
scription. Knox  vs.  StarkSf  4  Minn.,  20.  See  also  Phillips 
on  Mechanic^  Liens,  519, 520, 525,  and  526.  Any  such  insuffi- 
ciency in  the  notice  may  be  taken  advantage  of  by  the 
owner,  &c.  Id.,  citing  KnabVs  Appeal^  10  Penn.,  186 ;  Phil- 
lips on  Liens,  530. 

By  the  Oouet  : 

The  bill  was  amended  by  describing  the  premises  correctly. 
There  will  be  no  difficulty,  therefore,  in  executing  the  judg- 
ment upon  the  right  property.  The  defendant  was  clearly 
not  misled  by  the  mistake  in  the  notice  of  lien,  for  she  ad- 
mitted in  her  answer  to  the  original  bill  that  she  owned  the 
property  upon  which  the  materials  had  been  furnished.  The 
reference  in  the  notice  to  the  record  in  the  office  of  the  sur- 
veyor, pointing  out  the  book  and  folio  where  the  subdivision  • 
was  recorded  and  the  square  accurately  designated,  was 
anfficient  to  show  the  error  and  to  point  out  the  property  to 
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be  charged  with  the  lien.  There  were  no  sach  lettered  lots 
or  subdivision  in  square  791.  But  the  description  in  the 
notice  answered  in  every  respect  the  record  to  which  reference 
w^s  made,  except  in  the  number  of  the  square.  No  other 
property  answered  to  the  reference  and  this,  we  think,  ia 
sufficient  to  identify  it.  The  case  is  free  from  the  embarrass- 
ment of  intervening  rights,  and  no  one  can  be  injured  or  mis- 
led, and  the  defendant  herself  has  admitted  that  this  was  the 
property  upon  which  the  lien  was  intended  to  attach.  We 
think  the  judgment  ought  to  be  affirmed. 
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JOHN  N.  BURN  VS,  ROBERT  H.  WHITTLESEY  AND 
ELLA  M.  WHITTLESEY,  HIS  WIPE. 

In  Equity.— No.  1720. 

L  In  a  Bait  bronght  to  declare  a  meobanic's  lien,  it  Is  proper  to  allow  the 
damage  defendant  sustained  by  reason  of  the  failure  of  the  plaintiff  to 
complete  the  building  within  the  time  specified  in  the  contract,  and 
also  for  the  unworkmanlike  manner  in  which  the  work  was  done. 

II.  The  chanceUor  may,  in  such  a  case,  deny  the  plaintiff  costs  in  the  exer- 
cise of  an  equitable  discretion. 

THE  CASE  STATED  AND  DECIDED. 

This  sait  was  brought  to  declare  a  lien  upon  real  estate 
for  work  done  and  materials  farDished  by  plaintiff  for  defend- 
ants, under  a  special  contract  in  writing,  dated  Aagast  24, 

1867.  The  work  was  to  be  finished  by  the  3Lst  of  January, 

1868.  The  price  was  to  be  $1,756,  and  $500  payable  on  the 
Ist  day  of  November  next  ensuing,  on  condition  that  the 
whole  building  should  be  roofed  by  that  time,  and  the  bal- 
ance on  time,  after  the  completion  of  the  house. 

The  plaintiff  failed  to  complete  the  building  at  the  time 
required  by  the  contract,  and  the  defendants,  on  the  1st  day 
of  July,  1868,  took  possession  of  the  same,  and  completed  the 
house  so  that  they  could  live  in  it  during  that  summer,  and 
they  claim  that,  by  reason  of  the  non-fulfillment  of  the  con- 
tract, and  by  reason  of  the  unworkmanlike  manner  in  which 
the  work  was  performed  by  the  plaintiff,  they  have  suffered 
damage  to  the  amount  of  $2,000. 

The  cause  was  referred  to  the  auditor,  who  reported  the 
sum  of  $1,022.79,  including  interest,  due  to  the  assignee  of 
the  complainant.  Exceptions  were  taken  to  said  report  by 
the  defendants,  to  the  effect  that  the  auditor  erred  in  not 
allowing  or  taking  into  consideration  in  his  report  the  dam- 
age the  defendant  sustained  by  reason  of  the  failure  of  the 
plaintiff  to  complete  the  buildi  ng  within  the  time  prescribed 
by  his  contract ;  and  that  he  also  erred  in  not  allowing  the 
defendants  the  amount  of  damage  they  were  entitled  to  for 
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the  unworkmanlike  manner  in  which  the  work  on  said  build- 
ing was  done  by  the  plaintiff;  and  that  he  also  erred  in  not 
allowing  full  credit  for  the  amount  paid,  laid  oat,  and  ex- 
pended by  the  defendants  on  the  building  in  question.  The 
first  two  of  which  exceptions  were  sustained  by  the  oonrt^ 
and  there  was  decreed  to  the  plaintiff,  or  his  assignee,  the 
sum  of  $400,  without  interest  or  costs.  From  this  decree 
the  plaintiff  appealed ;  and  the  court  in  general  term  held 
that  defendants  were  entitled  to  an  allowance  for  bad 
material,  bad  workmanship,  and  failure  to  complete  the  build- 
ing as  required  by  the  contract.  They  also  held  that  costs 
had  been  withheld  in  the  exercise  of  an  equitable  discretion^ 
and  afSrmed  the  decree  as  pronounced  by  the  court  below. 

J2.  T.  Marsell  for  the  plaintiff. 

J.  B.  MoOonnell  and  £.  Q.  Hine  for  defendants* 
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LAURA   V.    KOBINSON   vs.    JOHN   F.    COOK,    COL- 
LECTOR OF  TAXES. 

In  Equity.— No.  4157. 

L  The  ordinance  of  the  late  corporation  of  Washin^^ton  Cityi  relating  to 
the  asseeement  of  taxable  property,  and  providing  that  no  new  building 
should  be  assessed  until  the  same  was  completed  and  made  ready  for 
occupancyi  has  been  repealed  by  subsequent  legislation. 

n.  If  there  has  been  an  error  in  the  valuation,  the  proper  remedy  is  before 
the  board  of  appeals. 

STATEMENT  OF  THE  CASE. 

The  defendant  is  the  collector  of  taxes  for  the  District  of 
Colambia,  and  the  complainant  sets  forth  in  her  bill  that  she 
was  the  owner  of  certain  premises  in  the  city  of  Washin^n^ 
on  which  was  a  new  dwelling-honse  in  process  of  erection  bnt 
not  completed,  occnpied,  nor  ready  for  occupancy.  That,  be- 
tween January  1  and  April,  1874,  the  assessor  of  taxeSt 
erroneously  supposing  that  said  dwelling  had  been  completed, 
assessed  it,  as  an  improvement  to  said  premises,  at  a  valuation 
of  $3,000,  and  returned  the  same  as  a  taxable  improvement ; 
whereupon  a  tax,  on  account  thereof,  to  the  amount  of  $90, 
was  laid  upon  said  premises,  in  addition  to  the  $31.56 
laid  on  account  of  the  value  of  the  premises  exclusive  of  the 
said  unfinished  building  3  that  complainant  tendered  the  said 
tax-collector  the  whole  amount  of  tax  due  on  said  premises, 
not  including  the  aforesaid  tax  of  $90,  but  the  collector  refused 
to  receive  any  portion  of  the  tax  unless  the  entire  amount 
of  $123.99  was  paid,  and  in  default  of  such  payment  declared 
that  he  should  sell  the  property  for  taxes.  The  bill  concludes 
by  praying  that  the  said  collector  of  taxes  be  required  by 
order  of  the  court  to  receive  the  amount  of  tax  assessed  upon 
the  property,  aside  from  the  said  unfinished  building,  and 
that  he  be  restrained  from  offering  the  property  for  sale  for 
default  of  payment  of  the  $90  tax  illegally  assessed. 

The  defendant  demurred  to  the  bill  as  not  setting  forth  facts 
entitling  the  complainant  to  relief  in  the  premises. 
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The  tax  in  question  is  that  for  the  year  ending  Jane 30, 1875, 
and  its  illegality  is  sought  to  be  established  by  reference  to 
an  ordinance  of  the  late  corporation  of  Washington,  passed 
on  the  30th  day  of  May,  1849,  which  declared  that  ^^  No  new 
building  shall  be  assessed  until  occupied,  or  actually  com- 
pleted and  made  ready  for  occupancy."  Webb's  Dig.,  p.  15, 
section  10. 

The  defendant  contends  that  this  ordinance  was  not  in 
force  at  the  time  of  assessing  the  property  in  this  case,  under 
the  subsequent  legislation  of  Congress  and  of  the  late  legis- 
lative assembly.  The  act  of  Congress  of  February  21, 1871 
(16  Statutes  at  Large,  419)  created  a  single  government 
for  the  District  of  Columbia,  and  vested  legislative  power  in 
a  legislative  assembly.  This  latter  body,  by  an  act  approved 
August  19,  1871,  (Laws  of  First  Assembly,  25,)  declared 
that  all  real  estate  should  be  taxable  and  assessable,  except 
houses  of  public  worship,  hospitals,  orphan  and  other  asy- 
lums, and  burial  grounds,  belonging  to  the  United  States. 
No  express  reference  was  made  to  the  ordinance  of  the  cor- 
poration above  cited,  and  it  contained  no  other  exemptions 
than  those  named. 

A  subsequent  act  of  the  assembly,  approved  August  23, 
1871,  (Laws  of  First  Assembly,  155,)  made  it  the  duty 
of  the  assessors  of  taxes  for  the  District  to  aunnally  assess 
all  real  property,  taxable  at  the  time  of  the  passage  of  the 
act,  or  thereafter  made  taxable ;  and  a  board  of  appeals  was 
created  to  hear  and  determine  any  and  all  appeals  made  from 
the  valuations  of  the  assessors. 

Finally,  the  act  of  Congress,  approved  June  20, 1874,  en- 
titled, ''An  act  for  the  government  of  the  District  of  Colum- 
bia, and  for  other  purposes,"  levied  a  tax  upon  ^'  all  real  es- 
tate in  said  District,"  except  that  belonging  to  the  United 
States  and  to  the  District,  and  that  used  for  educational  and 
charitable  purposes,  at  a  rate  of  3  per  cent,  of  the  then  as- 
sessed value  thereof,  and  provided  that  said  taxes  should  be 
assessed  and  valued  as  then  provided  by  law  for  the  assess- 
ment  and  collection  of  general  taxes  in  the  District.  This  is 
the  tax  the  collection  of  which  complainant  seeks  to  enjoin. 
The  ordinance  of  the  old  corporation  of  Washington  was  not 
expressly  repealed  by  these  laws,  nor  did  they,  in  express 
terms,  prescribe  exemption  of  unfinished  buildings. 
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•The  justice  prei»iding  at  the  special  term  ordered  that  the 
•case  be  heard  by  the  court  in  general  term  iu  the  first  in- 
stance. 

William  A.  Meloy  for  complainant : 

It  will  be  conceded  that  under  this  provision  the  property 
in  question,  in  the  case  at  bar,  would  not  have  been  taxable 
property,  or  liable  to  any  assessment  whatever,  prior  to  the 
organization  of  the  District  government,  under  the  act  of 
JFebruary  21, 1871,  a  period  of  more  than  twenty  years.  No 
law  has  since  been  enacted,  either  b}'  Congress  or  by  the 
legislative  assembly  of  the  District,  repealing  this  law,  or 
inconsistent  with  its  provisions. 

It  is  the  duty  of  the  court  to  so  construe  the  several  acts 
that  all  may  stand  together,  if  possible  to  do  so,  unless  the 
former  is  clearly  within  the  operation  of  a  repealing  clause. 
United  States  vs.  T^nen^  11  Wall.,  91 ;  Sedgwick  on  Stats,  and 
Oonst.  Law,  123,  (1st  ed.)  The  intention  of  the  legislature 
is  to  control ;  but  the  later  expression  of  the  legislative  will 
must  clearly  be  irreconcilable  with  the  continuance  of  the 
former  law  to  effect  its  repeal,  and  the  burdea  of  establishing 
the  later  legislative  intent,  and  such  irreconcilability  also, 
lies  upon  that  party  which  affirms  the  abrogation  of  the  for- 
jner  law. 

Edwin  X.  StanUm  for  the  defendant: 

Neither  the  acts  of  Congress  nor  the  laws  of  the  legislative 
assembly  prescribed  exemption  of  unfinished  buildings;  but^ 
on  the  contrary,  the  enactments  both  of  Congress  and  the 
legislative  assembly  include  unfinished  buildings  within  tax- 
able property. 

2.  Unfinished  buildings  being  taxable  as  real  estate,  if  the 
valuation  on  complainant's  property  wasexcessi ve,  her  remedy 
was  before  the  board  of  appeals.  The  chancellor  does  not  sit 
to  revise  the  valuations  lawfully  put  upon  property  by  the 
assessors. 

Mr.  Justice  Wtlte  delivered  the  opinion  of  the  court  sub* 
4Stantially  as  follows : 

Mrs.  Robinson,  the  complainant,  was  the  owner  of  the 
13  d 
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property  at  the  time  the  assessmeot  was  made,  and  the  dwell- 
ing-house thereon  was  not  then  completed.  It  was,  however, 
included  in  the  valuation  of  the  property.  By  an  old  law  of 
the  corporation  of  Washington,  relating  to  the  assessment  of 
taxable  property,  it  was  provided  that  no  new  building  or 
addition  should  be  assessed,  and  valued,  and  returned  until 
it  was  actually  completed  and  ready  for  occupancy.  That 
ordinance  was  disregarded  in  this  case,  and  we  think  properly 
so.  Subsequent  legislation  superseded  that  ordinance.  The 
act  of  Congress  under  which  this  tax  was  levied  adopted 
the  then  assessed  value  of  the  property,  and  entirely  omitted 
to  exempt  unfinished  buildings.  We  are  also  of  opinion  that 
as  the  complainant  had  an  opportunity  to  appeal  from  the 
assessment,  if  there  was  any  error  in  the  valuation,  to  the 
board  of  appeal,  she  ought  to  have  pursued  that  course. 
The  bill  must  be.dismissed. 
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PATJBICK  G.  MURRAY  VS.  THE  WASHINGTON  AND 
GEORGETOWN  RAILROAD  COMPANY. 

Where  on  the  trial  of  an  action  for  a  personal  injnry  there  is  conflicting 
testimony  as  to  whether  the  plaintiff's  own  negligence  contributed 
to  the  accident,  and  the  Jary  And  in  his  favor,  the  court  will  not. 
grant  a  new  trial. 

STATEMENT  OF  THE  CASE. 

This  was  an  a<stion  to  recover  damages  from  the  defendant 
for  Injaries  resulting  to  the  plaintiii'  through  the  alleged  neg- 
ligence of  the  defendant. 

The  facts  are  these :  The  defendant  has  a  railway-track  on 
Seventh  street,  in  the  city  of  Washington,*  and  the  grade  of 
that  street  had  been  lowered  by  the  authority  of  the  District 
of  Golambia.  On  the  23d  day  of  June,  1873,  the  railroad 
track  and  cross-ties  of  the  defendant,  on  said  Seventh  street, 
near  the  junction  on  F  street,  were  resting  upon  supports  at 
an  elevation  of  four  or  five  feet  above  the  surface  to  which 
said  street  had  been  graded.  It  was  necessary  to  lower  cor- 
respondingly the  water-main  running  down  Seventh  street; 
and  on  the  morning  of  the  day  in  question  a  number  of  la- 
]i)orer8  were  employed  by  the  water-registrar  of  the  District 
of  Columbia  in  digging  a  trench  for  the  purpose  of  lowering 
said  water-main,  which  passes  directly  under  the  railroad- 
track.  The  plaintiff  was  one  of  the  laborers  so  employed  by 
the  water-registrar,  and  was  standing  by  the  side  of  the 
trench,  and  under  said  track,  shoveling  dirt  away  as  the  other 
men  threw  it  up  to  him,  and  was  so  engaged  when  the  rail- 
road-track fell  down  and  struck  the  plaintiff,  from  which  re- 
sulted the  injuries  complained  of.  The  testimony  was  conflict- 
ing as  to  whether  the  plaintiff  knew  the  railroad-track  was  m 
a  dangerous  condition,  and  also  whether  his  own  negligence 
contributed  to  the  accident  These  questions  were  left,  upon 
the  evidence,  to  the  determination  of  the  jury,  who  returned 
a  verdict  for  the  sum  of  one  thousand  dollars  in  favor  of  the 
plaintiff.  The  defendant  moved  the  court  to  set  aside  the 
verdict,  and  for  a  new  trial,  because  the  damages  are  exces- 
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8ive,  the  verdict  contrary  to  the  evidence  and  law,  &c  The 
chiefjastice,  who  tried  the  case,  denied  the  motion,  and  the 
defendant  appealed.  Bat  the  coort  in  general  term  were  of 
opinion  that,  inasmach  as  the  qaestion  of  contribntory  negli- 
gence was  fairly  submitted  to  the  jary  upon  conflicting  testi- 
mony, their  verdict  was  conclasive,  and  affirmed  the  decision 
of  the  coart  below. 

Crittenden  &  Elliot  for  plaintiff. 

Enoch  Totten  for  defendant. 

Mr.  Jnstice  MaoArthur  did  not  sit  in  the  above  cose. 
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JOSEPH  B.  fJEAMER  vs.  PATRICK  CPLLINANE. 

Law.— No.  10968. 

I.  A  declaration  in  an  action  of  slander,  in  which  there  is  a  claim  for  spe- 
cial damage,  on  accoant  of  the  plaintiff  having  been  prevented  iirom 
obtaining  employment  by  reason  of  the  slander,  ought  to  name  the 
parties  by  whom  such  employment  was  refused.  If  not'  so  stated,  no 
evidence  of  particular  persons  having  refused  to  employ  the  plaintiff 
will  be  received. 

n.  In  such  action  the  pecuniary  condition  of  the  defendant  may  be  taken 
into  consideration  by  the  Jury  in  assessing  damages. 

III.  A  witness  can  only  be  cross-examined  in  regard  to  matters  connected 
with  the  direct  examination ;  but  where  the  witness  is  a  party  to  the 
suit,  and  is  questioned  on  cross-examination  in  regard  to  a  fact  not 
touched  upon  in  his  examination-in -chief,  and  his  answer  thereto  is  in 
his  own  favor,  the  court  will  not  disturb  the  verdict  on  account  of 
the  admission  of  such  question. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  slander.  The  declaration  consisted 
of  two  coants.  The  first  was  abandoned,  and  the  cause  was 
tried  below  on  the  second  alone.  It  stated  that  in  the  months 
of  May  and  June,  A.  D.  1873,  in  the  city  of  Washington,  and 
District  of  Columbia,  the  defendant  spoke  and  published  of 
and  concerning  the  plaintiff,  in  the  presence  and  hearing  of 
others,  the  words  following :  ^^  He  [meaning  the  plaintiff] 
is  a  damned  thief."  ^'  I  [meaning  the  defendant]  <<  paid 
him  [meaning  the  plaintiff]  three  dollars  a  day  for  every 
day  while  he  [meaning  the  plaintififj  was  superintendent 
on  Four-and-a-half  street;"  that  ^^he  [meaning  the  plain- 
tiff]  had  robbed  him  [meaning  the  defendant]  while  he 
[meaning  the  plaintiff]  was  superintendent  on  Four-and-a 
half  street,  of  a  large  amount  of  money,  to  wit,  three  dollars 
a  day  for  every  day  that  the  plaintiff  was  superintendent  on 
said  street."  The  plaintiff  also  alleges  that  by  means  of  the 
speaking  and  publishing  of  said  false,  scandalous,  and  op- 
probrious, and  malicious  words  the  plaintiff  has  been,  and 
now  is,  greatly  injured  and  prejudiced  in  his  good  name,  fame. 
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and  credit,  insomacti  that  many  of  the  neighbors  of  the  plaint- 
iff, and  other  good  citizens  of  the  District,  not  knowing  the 
innocence  of  the  plaintiff  in  the  premises,  have  believed  the 
plaintiff  to  be  guilty  of  said  charged,  and  also  has  been 
thereby  hindered  and  prevented  from  obtaining  profitable 
employment,  and  that  he  has  suffered  great  pecuniary  loss 
thereby,  to  wit,  the  sum  of  $5,000.  Plaintiff*  claims  $20,000 
damages,  and  costs  of  this  suit. 

The  plea  is,  "  Not  guilty .^^ 

Upon  the  trial  of  the  cause,  the  plaintiff,  after  calling  wit- 
nesses to  prove  the  words  uttered  by  the  defendant,  was 
examined  as  a  witness  on  his  own  behalf,  and,  among  otheif 
things,  was  asked  by  his  counsel  whether,  after  the  utter- 
ance of  the  alleged  slanderous  words,  he  had  applied  and 
failed  to  get  employment  from  any  one.  The  question  was 
objected  to  by  defendant's  counsel,  and  the  objection  was 
overruled  by  the  court }  the  plaintiff  then  answered  that  he 
had  applied  to  the  board  of  public  works,  the  board  of 
health,  and  the  present  commissioners  of  the  District  of 
Columbia,  and  failed  to  obtain  employment  The  defend- 
ant's counsel  objected  to  the  answer  as  not  being  justified 
by  the  pleading,  and  as  not  showing  tliat  the  failure  to 
obtain  employment  was  in  consequence  of  the  alleged  slan- 
der. The  objection  was  also  overruled  by  the  court,  and 
this  constitutes  the  first  exception  in  the  case. 

After  the  plaintiff's  case  was  closed,  the  defendant  became 
a  witness  in  his  own  behalf,  and  testified  as  follows,  viz*: 
That  the  plaintiff  had  been  employed  by  the  defendant  on 
a  job  of  work,  for  which  he  had  paid  him,  and  that  he  never 
was  employed  by  him  on  Four-and-a-half  street;  that  the 
plaintiff  was  superintendent  during  part  of  the  time,  and 
during  that  time  required  defendant  to  pay  him  different 
sums  of  money,  which  he  did. 

The  plaintiff  inquired  of  him,  upon  cross-examination, 
whether  be  had  spoken  the  words  as  testified  to  by  Whitaker, 
Carahan,  and  Morsell,  in  reference  to  his  being  a  thief;  to 
which  the  defendant,  by  his  counsel,  objected,  on  the  ground 
that  the  matter  inquired  about  was  in  no  way  brought  out 
in  the  examination-in-cbief,  and  related  entirely  to  new  mat- 
ter; but  the  justice  trying  the  case  overruled  the  objection, 
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AQd  the  defendant  testified,  in  answer  to  the  question,  that 
he  had  spoken  about  the  plaintiff,  but  did  not  recollect  of 
calling  him  a  thief,  as  charged  against  him,  and  did  not  pay 
the  money  as  a  bribe. 

The  testimony  being  all  in,  the  plaintiff  requested  the 
4xmTt  to  instruct  the  jury  as  follows  : 

Ist.  If  the  jury  find  from  the  evidence  the  fact  alleged  in 
the  declaration,  and  further  find  that  by  the  words  and 
<sonduct  of  the  defendant  the  plaintiff  was  prevented  from 
obtaining  employment  that  he  otherwise  might  have  ob- 
tained, then  the  plaintiff  is  entitled  to  special  damages. 

2d«  If  the  jury  find  from  all  the  evidence  in  the  case  the 
fact  alleged  in  the  declaration,  and  that  the  plaintiff  is  en- 
titled thereby  to  recover  a  verdict,  then,  in  fixing  the  meas- 
ure of  damage,  they  have  a  right  to  take  into  consideration 
the  nature  of  the  accusation,  to  what  extent  it  was  calculated 
to  affect  the  reputation  and  standing  of  the  plaintiff,  and 
the  pecuniary  condition  of  the  defendant. 

The  defendant's  counsel  objected,  but  the  objection  was 
overmled  by  the  judge,  and  the  instructions  given,  which 
constitute  the  second  exception. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of dollars. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial,  which  was  denied,  and  tlie  case  is  now  here  upon  the 
foregoing  exceptions. 

John  E,  Norris  and  J.  B.  McGonnell  for  plaintiff: 

The  doctrine  of  the  latitude  of  cross-examination  is  very 
fully  discussed,  and  a  number  of  references  given  in  1  Oreen- 
leaf  on  Evidence,  sec.  445.  The  current  of  authorities  in 
England  and  America  differ  materially  in  relation  to  the 
extent  to  which  it  can  be  carried ;  but,  as  a  general  rule,  it 
lies  within  the  discretion  of  the  court  in  cases  at  nisi  prim. 
Id  the  case  at  bar,  the  witness  was  also  the  defendant  to 
the  action ;  and  it  is  humbly  submitted  that,  as  the  decision 
of  the  Supreme  Court  of  the  United  States,  14  Peters,  448, 
and  the  decisions  in  other  casps  cited  in  the  above  section, 
were  rendered  before  parties  were  made  witnesses  in  their 
own  cases,  they  do  not  apply  in  this  case  in  their  full  force* 
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Of  the  pecaoiary  coadition  of  the  defendant,  and  the  excep- 
tion taken  to  the  ruling  of  the  justice  presiding,  the  evidence 
on  this  point  was  properly  admitted^  The  jury,  in  estimating 
the  damages,  may  consider  the  defendant's  pecuniary  cir- 
cumstances and  position  and  his  influence  in  society.  His 
wealth  is  an  element  in  his  social  rank  and  influence,  and 
therefore  tends  to  show  the  extent  of  the  injury  fron  the 
slanderous  words.  Letqisva.  Chapinan,  19  Barb.,  252;  Humph- 
reys vs.  Parker^  52  Maine;  Kunkel  vs.  Market^  26  Md.,  391 ; 
Day  vs.  Woodworth^  13  How.,  363;  Sedgwick  on  Damages, 
4th  ed.,  636. 

Hine  and  Cook  for  defendant : 

The  declaration  alleged  that,  in  consequence  of  the  words 
set  out  in  it  having  been  uttered  by  the  defendant,  the  plaint- 
iflF  had  been  "  hindered  and  prevented  from  obtaining  profit- 
able employment,*'  and  that  he  had  thus  sustained  a  loss  of 
$5,000.  This  was  the  only  part  of  the  declaration  in  relation 
to  special  damages,  and  on  which  the  question  and  testimony 
admitted  by  the  court,  and  objected  to,  and  set  out  in  the 
first  exception,  could  possibly  be  supported.  It  was  clearly 
insufficient  for  that  purpose.  The  testimony  was  that  of  the 
plaintiff  himself,  and  related  to  particulars  in  no  manner  in* 
dicated  in  the  declaration.    1  Chitty's  PL,  339. 

The  defendant  was  called  as  a  witness,  and,  by  his  counsel, 
interrogated  in  relation  to  the  employment  of  the  plaintiff, 
and  to  being  required  to  pay  him  money  while  a  superintend- 
ent of  the  District.  The  plaintiff,  by  his  counsel,  then  asked 
him  on  cross-examination  whether  he  had  spoken  the  words- 
set  out  in  the  declaration.  This  was  objected  to,  but  the  ob- 
jection was  overruled.  Such  a  cross-examination  was  clearly 
irregular '  and  improper.  Hington  vs.  Jones^  1  Wall.,  702; 
Philadelphia  and  Trenton  Railroad  Company  vs.  Stempson^  14, 
Pet,  448. 

The  exception  permitted  the  jury,  in  finding  damages,  to- 
consider  not  only  the  nature  of  the  accusation  and  its  effect 
on  the  plaintiff's  reputation,  but  also  the  pecuniary  conditioa 
of  the  defendant ;  this  was  clearly  erroneous.  Sherman  & 
Redfield  on  Negligence,  2d  ed.,  606. 
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By  the  Court  : 

The  verdict  in  this  case  oagUt  to  be  set  aside,  for  the  rea- 
son that  the  jastice  presiding  at  the  trial  permitted  the  plaint- 
iff to  testify  that  he  had  applied  to  the  board  of  public 
works,  the  board  of  health,  and  the  Commissioners  of  the 
District  of  Columbia,  and  failed  to  obtain  employment. 
There  were  no  allegations  in  the  declaration  of  special  dam- 
age which  would  justify  such  evidence.  To  state  the  plaintiff 
had  been  prevented  from  obtaining  profitable  employment 
and  had  suffered  loss  thereby,  without  naming  in  particular 
by  whom  such  employment  was  refused,  is  too  general,  and 
the  evidence  of  particular  cases  is  inadmissible  under  such  a 
general  form  of  pleading.  Moreover,  the  testimony  of  the 
plaintiff  does  not  show  that  the  failure  to  obtain  employment 
was  in  consequence  of  the  alleged  slanderous  words  of  the 
defendant.  We  think,  therefore,  the  first  instruction  asked 
for  by  the  plaintiff  ought  to  have  been  refused.  The  second 
instruction  was  properly  given. 

The  defendant  was  examined  as  to  the  business  of  the 
plaintiff,  and  as  to  having  been  obliged  to  pay  him  money, 
and  he  was  asked  on  cross-examination  if  he  had  spoken  the 
words  imputed  to  him  in  the  pleadings.  It  is  clear  that  this 
question  was  not  connected  with  what  the  witness  had  stated 
in  bis  examination-in-chief,  and  was  therefore  objectionable. 
The  answer  of  the  witness,  however,  was  in  his  own  favor,  for 
he  testified  that  he  had  not  spoken  the  alleged  slanderous 
words.  The  court  can  therefore  see  that  the  defendant  has 
sustained  no  injury,  and  would  sustain  no  injury  by  the  ruling 
of  the  court,  and  would  not  therefore  disturb  the  verdict  on 
that  ground.  But  for  the  reason  already  stated,  we  are  of 
opinion  the  verdict  ought  to  be  set  aside  and  a  new  trial 
granted. 
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WILLIAM  A.  MELOY,  EXECUTOR  OF  THE  LAST 
WILL  AND  TESTAMENT  OF  ANNE  J.  WORCES- 
TOR,  DECEASED,  VS.  HORACE  S.  JOHNSTON. 

At  Law.— No.  12194. 

I.  In  an  action  of  trespass  for  me9neprofit8f  the  statute  of  limitations  bars 

the  plaintiff  from  recovering  damages  beyond  the  rental  valae  of  the 
premises  for  a  longer  period  than  three  years  prior  to  the  conunence- 
ment  of  the  suit. 

II.  Mesne  profile  cannot  besned  for  nntil  the  premises  have  been  recovered 

by  the  plaintiff  in  ejectment. 

III.  In.  such  action  the  defendant  cannot  controvert  the  plaintiff^s  title 
after  the  latter  has  obtained  Judgment  for  the  premises  in  ejectment. 

IV.  In  such  action  the  plaintiff  is  not  entitled  to  recover  counsel-fees 
paid  by  him  in  prosecuting  the  ejectment  suit.  He  is  entitled  to  tax- 
able costs  only. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  trespass  for  mesne  profits^  commenced 
March  14,  1874. 

On  the  trial  of  the  cause  before  the  chief  jnstice,  the 
plaintiff  read  in  evidence  the  record  of  a  final  judgment  in  an 
action  of  ejectment  recovered  by  piaintifiPs  testator  against 
the  defendant  in  this  court  on  the  24th  day  of  April,  1872. 
The  plaintiff  also  proved  that  the  rental  value  of  the  premises 
from  the  1st  of  July,  1867,  the  date  of  the  demise  in  the  eject- 
ment, to  the  time  of  the  rendition  of  said  judgment  was  ten 
dollars  per  month,  and  that  during  that  part  of  said  period 
not  more  than  three  years  prior  to  the  commencement  of 
the  present  action  the  defendant  received  a  rent  and  profit 
therefrom  of  $200,  and  that,  in  maintaining  the  said  action  of 
ejectment  and  recovering  the  premises  aforesaid  from  the 
unlawful  possession  of  said  defendant,  the  said  plaintiff  was 
actually  and  necessarily  put  to  an  expense  of  $500  for  legal 
services  and  counsel-fees,  which  sum  was  only  a  reasonable 
fee  therefor. 

The  plaintiff  then  rested,  and  prayed  the  court  to  instruct  * 
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the  jury  that,  after  a  recovery  in  ejectment,  the  plaintiff  is 
entitled  to  recover  against  the  defendant  in  the  so-called 
action  of  mesne  profits,  as  a  part  of  the  damages  resulting  to 
him  from  the  defendant's  trespass  in  unlawfully  withholding 
from  him  the  possession  of  the  real  estate,  the  reasonable 
and  necessary  counsel-fee  (exclusive  of  the  $20  attorney's  fee 
taxed)  which  the  plaintiff  was  obliged  to  pay  in  maintaining 
in  the  ejectment  suit  his  title  and  right  of  possession  and  in 
teco veriug  the  property . 

But  the  court  declined  so  to  charge  or  instruct  the  jury ; 
and,  on  the  contrary,  instructed  them  that  the  plaintiff  could 
not  recover  as  damages  in  this  action  anything  whatever 
beyond  the  rental  value  of  the  premises,  or  the  amount  actu- 
ally received  by  the  defendant  for  rent  thereof  during  that 
portion  of  the  period  not  more  than  three  3^ears  prior  to  the 
commencement  of  this  action.  The  counsel  for  the  plaintiff' 
excepted  both  to  the  refusal  of  the  court  to  instruct  the  jury 
as  prayed,  aud  also  to  the  opinion  and  instructions  so  given. 

The  jury  found  in  favor  of  the  plaintiff'  for  the  sum  of  two 
hundred  dollars,  besides  cost. 

Plaintiff  moved  the  court  to  set  aside  the  verdict  aud  for 
a  new  trial  on  account  of  such  ralings  of  the  chief  justice. 
The  court  denied  the  motion,  and  an  appeal  was  taken  to  the 
general  term. 

William  A.  Meloy  for  plaintiff : 

The  court  erred  in  instructing  the  jury,  in  estimating  the 
plaintiff's  damages,  not  to  allow  anything  on  account  of  his 
loss  of  the  use  of  the  premises  during  that  portion  of  the  time 
pending  the  action  of  ejectment  more  than  three  years  before 
the  commencement  of  this  action  of  mesne  profits.  Our 
statute  is  the  statute  of  Maryland,  and  the  highest  court  of 
that  State  has  settled  the  rule  of  law,  in  Mitchell  vs.  Mitchell^ 
(1  Md.,  p.  55,)  that  the  action  of  mesne  profits  cannot  be 
maintained  until  after  recovery  of  actual  possession  in  the 
ejectment  suit.  This  being  the  established  rule  of  law,  it 
would  seem  there  was  never  a  time  when  the  suit  might 
be  brought  until  the  recovery,  that  the  statute  could  not 
commence  to  run  until  there  was  capacity  to  sue.  This 
^'ould  appear  good  sense  and  just  law,  besides  being  calcn- 
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lated  to  promote  peace  (the  very  object  of  the  statute  of 
limitatious)  by  taking  away  the  inducement  to  knavishly 
protract  the  litigation.  Nevertheless,  in  Mitchell  vs.  MitcheU 
the  court  was  evenly  divided  upon  this  question  (10  Md., 
241)  of  the  application  of  the  statute,  and  so  the  law  was- 

left  unsettled  on  this  point. 

2.  The  court  erred  in  its  instruction  to  the  jury  denying 
the  plaintiff  indemnity  for  the  damage  done  him  through  the 
necessity  of  employing  counsel  at  a  reasonable  rate  of  com- 
pensation  to  prosecute  the  action  of  ejectment. 

The  action  is  one  of  trespass.  Its  gravamen  is  the  wrongful 
act  of  the  defendant  in  withholding  our  property  and  com* 
pelling  an  appeal  to  the  courts  for  its  restoration.  The  relief 
prayed  therein  and  allowed  by  the  law  i^  fullindetnnity  for 
loss  of  every  Jcind  which  directly  and  ex  rei  necessitate  resulted  ta 
the  plaintiff  from  siLch  wrongful  a>ct,  Bunnington  on  Eject., 
498-500 ;  Sedgwick  on  Damages,  124, 132-136 ;  Adams  oa 
Eject.,  391 5  Oulliver  vs.  Brinkwater^  2  T.  R,  261 ;  Oood- 
title  vs.  ToombSy  3  Wils.,  121 ;  Syinonds  vs.  Page^  1  0.  & 
J.,  34 ;  JVoM?eW  vs.  Roahe,  7  B.  &  C,  403 ;  Boe  vs.  FUliter^  la 
M.  &  W.,  47 ;  Brookes  vs.  Bridges^  7  B.  Mon.,  471 ;  Benn  vs. 
Chubby  1  Coxe,  (N.  J.,)  466. 

The  examination  of  these  authorities  shows  beyond  all 
question — 

1.  That  it  has  been  immemorially,  and  without  a  single 
exception,  the  practice  to  allow  more  or  less  of  the  costs  and 
expenses  incurred  in  the  ejectment  suit  as  damages,  to  be 
recovered  in  the  action  of  mesne  profits. 

2.  That  this  allowance  has  in  every  instance  been  made^ 
under  the  principle  that  the  party  was  entitled  to  full  indem- 
nity. 

3.  That  the  employment  and  suitable  compensation  of 
attorneys  and  counsel  to  conduct  the  suit  in  ejectment,  and 
maintain  the  party's  right  therein,  has  been  recognized  as 
proper  and  necessary,  and  the  consequent  expenses,  as  aa 
element  in  the  estimate  of  these  damages,  just  as  fully  as  has 
that  of  producing  witnesses  and  making  the  legal  compen 
sation  to  them,  of  invoking  the  aid  of  a  jury  and  making  the 
legal  compensation  to  that  jury,  of  procuring  the  clerk  of  the 
court  to  perform  his  functions  in  the  ejectment  suit  and 
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making  the  legal  compensation  to  him ;  and  all  these  under 
the  same  principles  or  rnles  of  damages  and  of  evidence. 

From  these  established  rales  it  equally  follows  that  what- 
•ever  a  plaintiff  in  ejectment  pays  his  attorney  and  counsel,  in 
prosecuting  the  action  and  obtaining  the  restoration  of  his 
property,  forms  a  part  of  his  damages,  recoverable  in  the 
action  of  mesne  profits,  provided  only  that  the  expenditure 
was  necessary  and  reasonable.  There  is  but  one  reported 
•case  in  all  the  books  not  in  harmony  with  this  proposition — 
the  case  of  White  vs.  Clocks  in  one  of  t)ie  Tennessee  reports-^ 
in  which  the  court,  in  support  of  its  decision,  refers  to  but 
two  authorities,  viz,  3  J.  B.,  481 ;  2  Stark.  Ev.,  313 ;  neither 
of  which  countenance  in  any  degree  the  fallacious  distinction 
made  between  the  allowance  of  costs  taxed  and  of  costs  not 
taxed. 

Practically,  we  have  no  costs  allowed  in  the  District  of 
Columbia  save  the  legally-established  fees  to  the  clerk,  mar- 
shal, witnesses,  and  jurors.  No  matter  how  many  trials  there 
may  have  been ;  no  matter  whether  the  trial  lasted  half  an 
hour  or  twenty  days,  only  one  $20  attorney-fee  could  be  al- 
lowed. To  this  extent,  indeed,  our  law  is  a  denial  of  justice, 
lor  in  the  most  righteous  cause  late  success  may  be  more 
ruinous  than  early  utter  disaster.  Our  allocatur  of  costs  is 
purely  arbitrary,  allied  to  no  principle  of  reason  ^  but  that 
of  the  English  law  declaredly  springs  from  the  idea  that 
the  successful  party  ought  to  be  indemnified  for  all  his 
necessary  and  reasonable  trouble  and  expenditure  in  the  liti- 
gation. The  costs  in  the  English  courts  are  taxed,  under 
the  most  liberal  system  based  upon  this  proposition  of  law, 
in  each  case  by  a  master  on  the  reference  of  the  court.  Ee- 
taining-fees,  counsel-fees,  refreshers  for  counsel,  limited  in 
number  only  by  the  master's  judgment  of  what  was  proper ; 
expenses  of  briefs,  copies  of  briefs,  translations,  copies  of 
documents,  short-hand  reports,  examinations  of  pedigrees  by 
andquarian  experts,  &c.,  all  are  passed  upon  and  alloweed 
as  taxed  costs.  Harrison^s  Dig.,  2639,  2640 }  Fisher's  Dig., 
2093-2102. 
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John  U.  Norris  for  defendant : 

Barnard  vs.  Poorj  21  Pick.,  382 ;  Lincoln  vs.  Saratoga  Rail- 
road^ 23  Wend.,  432  j  Day  vs.  Wood^iworth^  19  Gartis,  534; 
13  How.,  369. 

The  case  of  Barnard  vs.  Poor^  above  cited,  was  an  action 
on  the  case  for  carelessly  and  negligently  setting  a  fire  on  his 
own  land,  whereby  the  plaintiff's  property,  on  the  adjoining 
land,  was  consumed;  the  coart,  Chief- Justice  Shaw,  deciding 
that  '^  connsel-fees,  or  other  expensesof  prosecuting  the  action, 
beyond  taxed  costs,"  are  not  recoverable. 

The  case  of  Lincoln  vs.  Saratoga  and  Schenectady  Railroad 
Company^  above  cited,  was  an  action  on  the  case  for  an  injury 
sustained  to  the  person,  ^passenger^  through  the  carelessness 
of  the  agent  of  the  company.  Nelson,  C.  J.,  decided  that  the 
^'  charge,  as  expenses  beyond  taxable  costs  and  counsel-fees 
in  conducting  the  suit,  was  erroneous.  These  have  been  fixed 
by  law,  as  applicable  to  cases  sounding  in  damages  in  debt.'^ 

In  the  case  of  Day  vs.  Woodaworthj  above  cited,  the  Supreme 
Court  of  the  United  States,  Judge  Grier,  delivering  the 
opinion  of  the  court,  says  that  counsel-fees  are  not  to  be  in- 
cluded in  and  allowed  as  part  of  the  damages  in  any  action 
at  law. 

Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the 
court : 

# 

A  question  arises  in  this  case  whether,  in  trespass  for  mesne 
profits^  the  statute  of  limitations  bars  the  plaintiff  from  re- 
covering damages  beyond  the  rental  value  of  the  premises 
in  dispute  for  a  period  more  than  three  years  prior  to  the 
commencement  of  the  action.  Our  statute  of  limitations 
comes  from  Maryland,  and  requires  this  remedy  to  be  brought 
within  three  years  ensuing  the  cause  of  action.  This  pro- 
vision is  important,  in  connection  with  what  is  now  settled 
law,  viz:  that  mesne  profits  cannot  be  sued  for  until  the 
premises  have  been  recovered  in  ^ectment.  MitcheU  vs. 
Mitchellj  1  Md.,  55,  and  10  id.,  241 ;  Baron  vs.  Aheel^  3  J.  B., 
482  ]  1  Adams  on  Ejectment,  383.  Can  the  defendant  plead 
this  statute  so  as  to  protect  himself  from  all  the  rents  and 
profits,  except  for  three  years  I    There  is  no  exception  which 
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relieves  this  action  from  the  operation  of  the  statate.  Bat 
it  is  argued  that  the  statate  cannot  be  considered  as  ran- 
ning  upon  any  portion  of  the  plaintiff's  claim  until  the  judg- 
ment in  ejectment  is  rendered,  as  it  is  only  from  that  time 
the  right  of  action  accrued.  This  equitable  consideration, 
however,  loses  much  of  its  force  when  we  remember  that  the 
plaintiff  was  entitled  during  the  whole  period  that  the  de- 
fendant held  wrongful  possession  to  maintain  an  action  of 
trespass  quare  elausum /regit  for  injuries  done  to  the  premises 
and  for  antecedent  profits  in  the  shape  of  damages.  Oill  vs. 
Cole,  1  Harr.  &  Johns,  402.  If  he  has  omitted  to  pursue 
that  remedy  at  the  proper  time,  and  delayed  to  assert  his 
claim  until  he  obtained  judgment  in  ^ectment,  which  pre- 
cludes the  defendant  from  controverting  his  title,  he  cannot 
now  be  allowed  to  recover  as  rents  and  profits  beyond  the 
period  limited  absolutely  by  law.  The  ruling  of  the  court 
below  on  this  point  must  be  affirmed. 

The  other  question  relates  to  the  right  of  the  plaintiff  to 
recover  counsel-fees  as  part  of  the  expenses  incurred  in  pros- 
ecuting the  ejectment  suit.  We  find  no  case  in  which  coun- 
sel-fees are  allowed  as  part  of  the  damages  except  the  taxa- 
ble costs  in  the  ejectment.  The  Supreme  Court  has  decided 
in  Bay  vs.  Woodicarthy  13  How.,  369,  that  counsel-fees  are  not 
to  be  included  in  and  allowed  as  part  of  the  damages  in  any 
action  at  law.  We  are,  therefore,  of  opinion  that  the  ruling 
of  the  court  below  upon  the  instruction  requested  by  the 
plaintiff  was  correct. 

Judgment  affirmed. 


208  SuPBEME  Court,  D.  C.  [April  T., 


Conghlan  vs.  Poulsoii  et  al. 


DENNIS  COUGHLAN   vs.  MAEY  A.  POULSON  AND 

OTHERS. 

At  Law.— No.  12360. 

■ 

Where  isaaes  are  sf^nt  by  the  orphans'  conrt  to  the  special  term  to  be  tiled 
by  a  jury,  and  a  verdict  thereon  rendered,  a  motion  for  a  new  trial  on 
a  bill  of  exceptions  will  be  heard  at  the  general  term  in  the  first  in- 
stance. 

STATEMENT  OF  THE  CASE. 

This  was  a  motioQ  to  dismiss,  on  the  groand  that  no  appeal 
lies  in  a  case  of  this  kind.  The  facts  upon  which  the  motion 
is  made  are  found  in  the  record,  from  which  it  appears  that 
the  will  of  the  late  John  Keefe  was  filed  in  the  office  of  the 
register  of  wills,  March  24,  1874.  In  it,  the  plaintiff  was 
appointed  executor,  and  the  defendants  are  the  heirs  of  the 
deceased,  and  opposed  the  probate  of  such  will,  on  the  ground 
that  the  testator  was  not  capable  of  making  a  contract  or 
deed  at  the  time  of  the  execution  of  the  paper-writing  par- 
porting  to  be  the  last  will  of  said  John  Keefe.  Therenpon, 
the  justice  holding  the  orphans' court  ordered  the  following 
issues  to  be  sent  to  the  circuit  court  for  trial  by  a  jury,  to 
wit: 

"  First.  Whether  the  paper- writing  filed  in  the  office  of  the 
register  of  wills  on  the  24th  day  of  March,  A.  D.  1874,  par- 
porting  to  be  the  will  of  John  Keefe,  deceased,  is  the  last  will 
and  testament  of  the  said  John  Keefe  t 

*' Second.  Whether  the  said  paper- writing  was  obtained 
under  nndne  influence  ? 

^^  Third.  Whether  the  said  John  Keefe,  at  the  time  of  the 
execution  of  the  said  paper- writing  purporting  to  be  his  last 
will,  was  of  sound  and  disposing  mind,  memory,  and  under- 
standing, and  capable  of  executing  a  valid  deed  or  contract? 

^<  And  it  is  further  ordered  and  decreed  that  at  the  trial  of 
said  issues,  the  said  Dennis  Goughlan  shall  be  plaintiff  and 
the  said  Mary  A.  Poulson  defendant." 

On  the  trial  of  these  issues  the  plaintiff  excepted  to  the 
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ruliug  of  the  coart  in  regard  to  evidence,  and  also  excepted 
to  the  iustractioDs  which  were  given  to  the  jury  at  the  re- 
4|ue8t  of  the  defendant.  The  verdict  was  in  favor  of  the 
plaiutifT  upon  the  first  and  second  issues,  and  upon  the  third 
issue  was  in  favor  of  the  defendant.  The  case  is  here  on  a 
motion  for  a  new  trial  upon  a  bill  of  exceptions,  and  the 
motion  to  dismiss  is  based  upon  the  idea  that  this  is  not  a 
<sase  in  which  a  bill  of  exceptions  can  be  taken. 

The  Maryland  testamentary  act,  1798,  ch.  101,  subch.  15, 
fiec.  17,  and  subch.  8,  sec.  20,  is  in  force  in  this  District,  and 
contains  the  power  and  authority  given  to  the  circuit  court 
to  try  issues  sant  to  it  from  the  orphans'  court  The  orphans* 
-court  may  direct  issues  to  be  tried  in  that  court ;  and  the 
•court  of  law  shall  have  power  to  direct  the  jury  and  grant  a 
new  trial  as  if  the  issues  were  in  a  suit  therein  instituted, 
and  a  certificate  from  such  court,  or  any  judge  thereof,  of  the 
verdict  or  finding  of  the  jury,  under  the  seal  thereof,  shall  be 
admitted  by  the  orphans'  court  to  establish  or  destroy  the 
•claims,  and  the  orphans'  court  shall  give  jud<jment  on  the  find- 
ing of  th^  jury. 

Section  806,  Bev.  Stat.,  directs  that  a  motion  for  a  new  trial 
on  a  bill  of  exceptions  shall  be  heard  in  the  first  instance  at 
^  general  term ;  and  the  plaintiff  contends  that  this  law  is 
applicable  to  the  present  case,  inasmuch  as  the  court  trying 
the  issues  can  grant  a  new  trial  the  same  as  in  any  other 
^uit. 

W.  D.  Davidge  and  Reginald  Fendall  for  plaintiff: 

It  will  be  contended  by  the  defendant's  counsel  that  this 
xsonrt  has  not  the  power  to  hear  and  determine  the  bills  of 
exceptions  or  to  grant  a  new  trial.  We  hold  that  the  power 
of  this  court  to  grant  a  new  trial  upon  issues  sent  from  the 
orphans'  court  is  expressly  conferred  by  statute.  The  9th 
aection  of  the  act  of  March  3, 1873, 12  Stat.,  762,  requires  a 
motion  for  a  new  trial  on  a  case  or  bill  of  exceptions  to  be 
heard  in  the  first  instance  at  a  general  term  ;  and  the  100th 
rule  of  practice  of  this  court  declares  the  same.  The  testar 
mentary  act  (1798,  chap.  101,  subcbap.  15,  sec.  17)  author- 
izes the  orphans'  court  to  direct  issues  to  be  made  up  and 
sent  to  a  court  of  law  for  trial,  and  that  the  power  of  the 
14  D 
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court  of  law,  and  proceedings  relative  thereto,  shall  be  as 
hereinbefore  directed  respecting  the  trials  of  issaes ;  and  sub- 
chapter 8,  section  20,  declares  that  the  court  of  law,  by  which 
issues  directed  from  the  orphans'  court  are  tried,  shall  have 
power  to  grant  a  netc  trial. 

Bradley  &  Duvall  for  defendant : 

The  case  below  was  not  one  in  which  a  bill  of  exceptions 
could  be  taken.  In  2  Tidd's  Practice,  S65y  it  is  said,  ^^  where 
a  writ  of  error  will  not  lie,  there  can  be  no  bill  of  exceptions;  ^ 
and  he  cites  1  Salk.,  284;  Bull.  N.  P.,  316;  1  Black,  679^ 
Cowp.,  501.  Buller  says :  "A  bill  of  exceptiops  is  only  to  be 
made  use  of  upon  a  writ  of  error,  and  therefore  where  a  writ 
of  error  will  not  lie  there  can  be  no  bill  of  exceptions.'^  2 
Archb.  Prac.,  187.  ^'Also,  as  a  bill  of  exceptions  can  only  be 
available  on  a  writ  of  error,"  consequently  where  a  writ  of 
error  will  not  lie  there  can  be  no  bill  of  exceptions.''  Hardw.,. 
249.  No  judgment  could  be  entered  in  the  circuit  court, 
and  no  writ  of  error  can  lie  in  any  case  in  which  a  judgment 
could  not  be  entered  up. 

The  act  of  Congress,  12  Stat.,  764,  sec.  8,  provides  for 
bills  of  exceptions  upon  the  trial  of  causes  at  law.  But  it 
must  be  in  a  cause  o*n  trial.  An  issue  sent  by  the  court  of 
chancery  or  by  the  orphans'  court  to  be  tried  in  a  court  of 
law  is  a  special,  qualified  jurisdiction,  and  the  court  to  which 
such  an  issue  is  sent  from  the  orphans'  court  to  be  tried 
can  exercise  no  other  or  greater  jurisdiction  than  is  specially 
conferred  by  the  statute.  It — that  is,  that  court — has  power 
to  grant  a  new  trial.  But  it  does  not,  in  such  a  case,  acquire 
any  power  to  sign  a  bill  of  exceptions ;  for  it  has  no  power  to 
render  judgment.  In  the  same  section  it  is  further  enacted 
that,  "  The  justice  who  tries  the  catise  may,  in  his  discretion, 
entertain  a  motion,  to  be  made  on  his  minutes,  to  set  aside  a 
verdict  and  grant  a  new  trial  upon  exceptions^  or  for  insuffi- 
cient evidence,  or  for  excessive  damages."  "  When  such  a 
motion  is  made  and  heard  upon  the  minutes,  an  appeal  to 
the  general  term  may  be  taken  from  the  decision,  in  which 
case  a  bill  of  exceptions,  or  case,  shall  be  settled  in  the  usual 
manner."  That  is  not  this  case.  But  section  9  providea 
that  ''a  motion  for  a  new  trial  on  a  case  or  bill  of  exceptions 
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*  *  *  shall  be  heard  iu  the  first  instance  at  a  general 
term."  This  brings  us  back  to  the  original  qaestion  whether 
a  bill  of  exceptions  will  lie  exce|)t  on  the  trial  of  causes  in 
i¥hich  judgment  can  be  entered  and  a  writ  of  error  sued 
out. 

The  case  of  Van  Ness  vs.  Van  NesSy  6  How.,  62,  67-69,  is 
in  point.  The  opinion  of  Chief-Justice  Taney  exhausts  the 
question.  Some  doubt  is  sought  to  be  thrown  on  it  by  the 
language  of  the  same  court  in  Brown  vs.  Wiley,  i  Wall.,  172. 
This  is  a  dictum  not  necessary  to  the  decision  of  the  cause, 
and  the  point  was  not  involved  in  the  questions  decided  by 
the  court.  But  this  does  not  shake  the  ruling  in  Van  Ness  vs. 
Van  Ness^  that  the  circuit  court  could  not  enter  any  judgment, 
and  that  no  writ  of  error  could  lie  in  such  a  case.  The  mean- 
ing of  this  9th  section  is  to  be  ascertained  by  reading  it  in 
connection  with  the  preceding  sections,  and  taking  the  term 
*'bill  of  exception^'  iu  its  well-known  sense  and  application. 
The  circuit  court,  therefore,  had  not,  under  those  issues,  a 
cause  to  try,  but  was  limited  to  the  simple  duties  of  presiding 
over  and  directing  the  trial  of  those  issues  by  a  jury,  and 
certifying  the  finding  to  the  orphans'  court  for  its  action, 
and,  in  the  discretton  of  the  judge  holding  the  court,  power 
to  grant  a  new  trial,  without  any  provision  by  law  for  a  re- 
vision of  his  decision. 

Caetteb,  Ch.  J.,  delivered  the  opinion  of  the  court: 

If  we  were  guided  in  this  case  by  the  technical  rules  of 
common-law  practice,  viz,  that  there  can  be  no  bill  of  excep- 
tions where  a  writ  of  error  will  not  lie,  we  would  undoubtedly 
grant  this  motion  to  dismiss  for  want  of  jurisdiction.  Such 
a  determination  of  the  question  would  leave  an  important 
and  increasing  class  of  interests  without  any  relief,  where 
there  had  been  a  mistake  at  the  trial  of  the  issues.  We  think, 
however,  that  the  proper  remedy  has  been  provided.  The 
act  of  assembly  of  Maryland,  which  is  the  law  of  this  District, 
expressly  authorizes  the  court  of  law  trying  issues  from  the 
orphans'  court  to  grant  a  new  trial ;  and  the  act  of  Congress 
under  which  this  court  is  constituted  declares  that  a  motion 
for  a  new  trial,  on  a  case  or  bill  of  exceptions,  shall  be  heard 
in  the  first  instance  at  a  general  term.    It  seems  to  us,  there- 
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fore,  that  the  motion  for  a  uew  trial  is  properly  here  ander 
thestatate;  and^so  far  as  this  class  of  cases  is  concerned, 
they  are  now  entitled  to  the  same  influences  of  justice  as  in. 
other  cases  where  a  mistake  has  been  committed  at  the  trial. 
The  motion  to  dismiss  is  overruled. 

Olin,  J. : 

I  am  also  of  opinion  that  the  statute  which  requires  a  mo- 
tion for  a  new  trial  on  a  case  or  bill  of  exceptions  to  be 
beard  here  in  the  first  instance  is  applicable  to  this  case. 
It  is  quite  common  that  great  interests  are  involved  in  these 
issues,  and  there  should  be  some  mode  of  reviewing  the 
ruling  of  the  court  where  the  judge  has  fallen  into  error  or 
mistake.  The  finding  of  the  jury  is  by  the  act  of  assembly 
made  final  and  conclusive  upon  the  orphans'  court,  and  this 
is  a  controlling  reason  why  the  verdict  should  be  founded 
upon  the  justice  of  the  case.  I  think  the  motion  should  be 
overruled. 

MacArthue,  J. : 

We  have  been  referred  to  the  case  of  ^  Fan  Ne99  vs.  Van 
Nes8^  6  How.,  62 ;  but  that  case  only  decides  that  the  find- 
ing of  the  jury  upon  an  issue  sent  from  the  orphans'  court 
ior  trial  to  the  late  circuit  court  of  this  District  and  the  order 
certifying  such  finding  is  not  a  final  judgment  upon  which 
a  writ  of  error  lies  to  the  Supreme  Court  of  the  United  States. 
Since  that  adjudication  was  made  the  circuit  court  has  been 
abolished,  and  the  present  supreme  court  established  in  its 
place.  By  the  9th  section  of  the  act  making  this  change, 
it  is  enacted  that  a  motion  for  a  new  trial  upon  exceptions 
-shall  be  heard  in  the  first  instance  at  a  general  term.  The 
most  ample  provision  is  also  made  for  taking  exceptions  on 
the  trial  of  any  cause.  As  the  law  stood  when  Van  Ness  vs. 
Van  Ness  was  decided,  the  motion  was  made  before  the  cir- 
cuit judge  who  presided.  Now  it  is  heard  on  exceptions  at 
the  general  term,  where  all  the  judges  sit  in  banc,  and  there 
is  no  other  power  to  hear  such  a  motion  when  made  upon 
exceptions.  The  statute  absolutely  transfers  the  hearing  of 
such  a  motion  from  the  special  to  the  general  term,  and  there 
is  no  discretion  left  to  the  court  on  this  point.    To  deny  this 
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privilege  is  therefore  to  destroy  the  right  to  ask  for  a  retrial 
-where  an  exception  has  been  taken. 

In  Brown  vs.  Wileyy  4  Wall.,  165,  this  construction  of  the 
statate  was  incidentally  sustained.  In  that  case  issues  from 
the  orphans'  court  were  tried  at  a  special  term  before  a  single 
justice,  and  a  motion  for  a  new  trial  on  exceptions  was  heard 
in  the  first  instance  at  the  general  term,  as  prescribed  in  sec- 
tion 9,  and  overruled. 

An  order  was  entered  by  the  court  directing  the  finding  of 
the  jury  to  be  certified  to  the  orphans'  court.  The  supreme 
court  held  that  a  writ  of  error  would  not  lie,  as  such  an  order 
was  not  a  final  judgment.  But  the  practice  in  that  case  in 
this  court  was  identical  with  that  pursued  in  the  case  at  bar. 
In  both  instances  the  motion  for  a  new  trial  was  heard  at 
the  general  term,  and  the  court  appear  to  recognize  and 
sanction  the  practice.  The  chief -justice,  who  delivered  the 
opinion,  in  comparing  the  law  as  it  was  at  the  time  of  the 
Van  Ness  case  and  under  the  act  now  in  force,  observed : 
^<  The  only  real  difference  between  the  two  statutes  is  that 
the  latter  gives  an  appeal  from  the  decision  of  a  single  judge 
at  a  special  term  on  a  motion  for  a  new  trial  to  the  whole 
court  at  general  term,  or  secures  an  original  hearing  of  the 
motion  in  general  term.  This  is  an  advantage  to  the  un- 
snoeessfal  party  not  formerly  enjoyed,  but  it  makes  no 
changes  as  to  re-examination  upon  appeals  or  writs  of  error 
in  this  court." 

This  language  plainly  intimates  that  the  construction  of 
the  statute  is  that  which  we  all  give  it  in  this  case. 

I  concur  in  the  decision  overruling  the  motion  to  dismiss. 
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THE  UNITED  STATES  OF  AMlBRIOA,  FOB  ^HE  USE 
OF  JOHlSr  B.  SANBORN  AND  CHARLES  KING,  vs. 
WILLIAM  J.  DONOHUB,  HARRIET  DONOHUE, 
AND  FRANCIS  H.  FINLET. 

AT  Law.— No.  133T6. 

A  receiver  was  appointed  to  collect  certain  rente,  and  tbe  condition  of  bis 
bond  was  tbat  if  be  *'sball  well  and  faitbfally,  in  accordance  witb 
law,  petform  tbe  trust  darned  in  tills  bond/^  tben  tbe  obligation  was 
to  be  V(^d :  Hbld,  tbat  tbe  bond  coyered  a  defanlt  in  not  paying  over 
tbe  rent  collected  wben  ordered  to  do  so  by  the  ooort. 

dTATBMSNT  OF  THE  CASE. 

ThiB  was  an  action  on  a  reoeirer'B  bond  given  by  William 
J.  Donohoe  and  his  sureties,  Harriet  Donohae  and  Francis 
H.  Finley,  and  dated  on  the  8th  day  of  January,  1873.  The 
condition  of  the  bond  was  in  the  following  language : 

^<  Whereas  the  above-named  William  J.  Donohue  hath  been 
duly  appointed  by  the  supreme  court  of  the  District  of  Col- 
umbia, sitting  as  a  court  of  equity,  as  receiver  to  collect  the 
rent  of  the  property  in  the  cause  of  Sanborn  &  King  vs.  O'Don- 
ohue,  No.  2748 :  Now,  the  condition  of  the  ab6ve  obligation 
is  such,  that  if  the  above-bounden  William  J.  Donohue  do 
and  shall  well  and  faithfully,  in  accordance  with  law,  perform 
the  trusts  named  in  this  bond,  tben  the  above  obligation  to 
be  void;  it  is  otherwise  to  be  and  remain  in  full  force  and 
virtue.'' 

The  declaration  describes  the  bond  according  to  its  legal 
effect,  and  after  stating  the  fact  that  the  said  William  J. 
Donohue,  as  such  receiver,  collected  rents  to  the  amount  of 
$1,160,  proceeds  to  allege  the  breach  of  said  condition,  as 
follows : 

"And  afterward,  to  wit,  on  the  14th  day  of  July,  1874,  tbe 
said  court  passed  a  decree  in  the  said  cdiuse  No.  2748,  in 
which  the  said  William  J.  Donohue  was  ordered  by  the  said 
court  to  pay  into  court  the  money  so  received  by  him,  as 
such  receiver,  on  or  before  the  first  day  of  August,  1874,  and 
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that  the  said  money  be  thereupon  paid  over  to  the  jsaid  San- 
bom  &  King;  but  that  the  said  William  J.  Donohue  did  not 
pay  the  said  moiiey  nor  any  part  thereof  into  court,  and  has 
hitherto  refused,  and  still  refuses,  to  pay  the  same  or  any 
part  of  said  money  into  court,  though  often  thereunto  re- 
^qaested,  but  has  paid  825  for  repairs,  ^c,  and  $100  of  said 
money  to' the  attorney  for  the  said  Sanborn' &  King,  and  the 
plaintiffs  claim  the  balance,  to  wit,  $1,035,  and  interest 
thereon  from  the  15th  of  July,  1874,  and  costs  of  this  suit." 

The  defendants,  after  oyer  of  the  bond  and  its  condition, 
<lemnr  to  the  declaration  on  the  grounds— 

1st  Because  the  said  declaration  does  not  set  forth  or  allege 
^ny  breach  of  the  said  writing  obligatory  o  r  the  condition 
thereof,  above  set  forth. 

2d.  Because  there  is  a  variance  between  the  condition  of 
said  writing  obligatory  as  set  forth  in  said  declaration,  and 
the  writing  obligatory  and  the  true  condition  thereof,  as  set 
forth  above. 

The  case  is  now  before  the  general  term  on  the  decision 
of  the  court  below  overruling  the  demurrer. 

M.  Thompson  for  Sanborn  &  King : 

The  declaration  and  bond  both  show  that  Donohue  was 
appointed  receiver  to  collect  the  rent.  The  condition  of  the 
bond  is  that  be  ^^  shall  well  and  faithfully,  in  accordance  with 
law,  perform  the  trusts  named  in  this  bond."  The  declara- 
tion shows,  and  the  demurrer  admits,  that  be  has  executed 
one  of  the  trusts  named  in  the  bond,  to  wit,  the  collection  of 
the  rent.'  The  other  tmst  reposed  in  him  in  and  by  the  said 
bond,  as  such  receiver,  is,  that  he  shall  apply  this  money 
ander  the  direction  of  the  court,  and  this  the  declaration 
ahows  he  has  not  done,  and  this  is  the  breach  of  the  condi- 
tion shown  in  the  declaration.  2  Story's  £q.  Jur.,  sec.  829 ; 
3  Zabr.,  98 ;  Alexander's  Md.  Ch.  Pr.,  95 ;  14  U.  S.  Dig.,  93. 

If  the  condition  of  the  bond  was  not  that  set  forth  in  the 
declaration,  then  what  was  the  condition  ?  Did  he  receive 
the  rent  upon  condition  that  he  should  appropriate  it  to  his 
own  use,  or  did  he  receive  it  in  trust  for  his  own  exclusive 
Qse,  &c.  ?  Does  Donohue  ^<  well  and  faithfully,  in  accordance 
ivith  law,  perform  the  trusts"  reposed  in  him  in  and  by  said 
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bond  by  collecting  the  rent  and  appropriating  it  to  his  own 
use,  and  refasing  to  pay  it  into  court  as  ordered  by  the  court  I 
Was  he  appointed  receiver  for  the  benefit  and  on  behalf  of 
the  parties  in  interest  or  for  himself  f  There  is  no  material 
variation  between  the  condition  as  set  forth  in  the  declara- 
tion and  that  in  the  bond,  and  the  demurrants  do  not  say 
that  there  is  material  variation.  It  is  not  necessary  that  the 
declaration  should  set  forth  the  condition  of  the  bond  to  the- 
letter.  It  is  enough  that  the  substance  and  legal  and  equitable 
effect  of  the  condition  are  set  forth.  Stephen  on  PI.,  86 ;  1 
Ghitty's  PI.,  page  305,  et  aeq.^  Qui  hwrit  in  lifera^  hwrit  in 
cariioe. 

It  is  true  that  the  condition-clause  of  the  bond  does  not 
contain  all  the  words  which  the  declaration  would  seem  to> 
say  it  does,  but  the  declaration  points  to  the  bond  with  un- 
erring certainty,  and  sets  forth  the  circumstances,  objects, 
purposes,  and  conditions  upon  which  it  was  given  beyond 
question,  and  sets  forth  the  substance  and  legal  and  eqnit- 
able  effect  of  the  bond  and  condition,  and  only  supplies  those 
words  that  law,  equity,  and  reason  supply  and  superadd  iu 
order  to  effectuate  the  true  intendment  of  the  instrument 
and  the  parties  thereto.  3  Modern  R.,  227 ;  19  Com.  Dig., 
510-512.  The  condition  of  the  bond,  *•'  well  and  faithfully,  in 
accordance  with  law,  perform  the  trusts,"  &c.,  means  honesty 
on  the  part  of  Donohue  and  payment  by  him  of  the  money 
into  court  in  obedience  to  the  order  of  the  court.  1  Pet.,  46  ; 
3  Cr.  C.  C,  218.  The  bond  is  not  void  for  uncertainty,  nor 
is  there  any  pretense  that  it  is,  and  the  whole  scheme,  scope» 
object,  and  purpose  of  the  bond  was  to  secure  the  rents  to 
the  party  who  should  ultimately  establish  his  right  to  them, 
and  this  is  too  plain  to  admit  of  question;  and  if  the  demur- 
rer is  sustained  that  object  will  be  defeated.  ''  Where  the 
deed  is  not  described  according  to  its  tenor,  but  according  ta 
its  legal  effect,  if  the  deed  agrees  in  legal  effect  with  the  alle- 
gation, any  verbal  discrepancy  is  not  a  variance.'^  1  Green* 
leaf  on  Evidence,  (Redtield's  edition,)  81. 

Evans  and  Oamett  for  defendant  Finley : 
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Moore  &  Newman  for  William  J.  and  Harriet  Dooobae : 

The  declaration  sets  forth  the  fact  that  the  defendant  Dono- 
hue,  has  performed  the  only  trust  meotioned  in  the  said  bond 
which  was  to  collect  the  rents  ^  and  the  securities  of  the  de- 
fendant DoDohae  only  bound  themselves  that  they  would  be 
responsible  in  case  the  defendant  Douohue  failed  to  fulfill  the 
trusts  named  in  the  bond.  This  being  a  suit  at  law,  all  matter 
in  the  declaration,  save  statement  of  bond  and  allegation  of 
the  breach  of  the  condition  thereof,  Is  surplusage,  and  not 
properly  before  the  court.  Nor  can  the  court  go  behind  the 
bond  into  the  proceedings  of  the  equity  cause  and  discover 
what  bond  ought  to  have  been  made,  and  hold  these  defend- 
ants bound  by  a  specialty  which  they  never  executed,  and 
which  has  no  existence  except  in  the  declaration  in  this 
cause. 

There  is  a  most  material  variance  between  the  bond  as 
stated  in  the  declaration  and  the  true  bond  as  set  forth  on 
oyer,  and  the  proper  mode  of  taking  exception  for  such  a  va- 
riance is  that  done  by  the  defendants  in  this  cause.  Gould'a 
Pleading,  ch.  5,  sec.  99.  If  the  evidence  dififer  from  the  state- 
ment, it  is  a  fatal  variance.  1  Ghitty's  PL,  sec.  305,  et  seq.  In 
reciting  the  condition  of  the  bond  the  declaration  contains 
the  following  sentence :  Perform  the  trtiste  reposed  in  him  as 
stich  receiver  J  and  collect  and  safely  keep  the  said  rents  subject  to 
the  order  of  the  court.  No  such  words  occur  in  the  condition 
of  the  true  bond,  and  the  bond  described  by  the  declaration 
is  an  entirely  different  bond  from  that  executed  by  the  de- 
fendants in  this  cause.    8ee  Gould's  Pleading,  ch.  5,  sec.  97. 

Oartter,  Ch.  J.,  delivered  the  opinion  of  the  court: 

It  is  contended,  on  behalf  of  the  demurrer,  that  Donohue, 
as  a  receiver,  was  to  collect  the  rent  of  the  property  in  the 
cause  mentioned  in  the  condition  of  the  bond,  and  that  the 
sareties  were  only  responsible  for  the  receiver  in  that  dis- 
tinct and  particular  duty.  In  our  judgment  this  is  too  narrow 
a  view  of  their  obligation.  Donohue  and  his  sureties  under- 
took that  he  *<  shall  well  and  faithfully,  in  accordance  with  the 
law,  perform  the  trusts  named  in  the  bond."  We  cannot  read 
this  as  if  he  were  to  put  the  mon^y  in  his  pocket.    The  true 
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constractiou  of  the  bond  is  that  he  is  to  take  the  money  and 
pay  it  over,  ander  the  order  of  the  coart,.  in  his  character  of 
receiver.  The  performance  of  his  daty  as  receiver  was  not 
only  to  collect,  bat  to  obey  the  direction  of  the  coort  which 
had  appointed  him,  especially  in  regard  to  the  funds  which 
might  come  to  his  hands,  and  his  function  was  to  pay  over  as 
well  a^s  to  receive.  There  would  be  little  or  no  necessity  for  a 
bond,  unless  it  were  to  prevent  loss  and  misconduct  after  he 
had  collected  the  rent,  and  the  sureties,  who  knew  he  was  a 
receiver,  will  be  presumed  to  have  signed  the  bond  with  refer- 
ence to  a  duty  so  obvious  and  necessary.  We  all  think  that 
the  bond  is  stated  substantially,  according  to  its  legal  effect, 
in  the  declaration,  and  that  the  judgment  below  must  be' 
affirmed. 
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BERNARD  BURNSTINB  vs.  JAMES  M.  ORMES,  WILL- 
lAM  H.  WARD,  JOHN  N.  HUBBARD,  EDWARD  W. 
PARSONS,  BOBfiRT  E.  DAT,  AND  THE  CONN^QT- 
ICtn?  GENERAL  LIFE-INSURANCE  COMPANY. 

At  Equity.— No,  3621. 

I.  A  oonrt  of  eqaity  will  set  aside  a  release  of  a  deed  of  troaf.  upon  real 
estate  when  it  has  been  obtained  by  frand  and  imposition,  and  will 
restore  snch  deed  of  trust  to  its  priority,  and  will  maintain  the  rights 
of  those  claiming  nnder  it. 

IL  The  benefioiaries  of  a  second  deed  of  trnst  upon  the  same  property  to 
recover  the  payment  of  money  advanced  after  such  release  had  been 
execnted  will  not  be  entitled  to  any  priority  or  advantage  by  means 
of  snch  release  when  the  same  has  been  acquired  by  the  active  fraud 
or  imposition  of  one  of  their  own  agents. 

STATEMENT  OF  THE  CASE. 

This  was  a  bill  of  complaint  to  set  aside  a  release  of  a  trust- 
deed  upon  real  estate.    In  substance  the  case  was  this : 

That  on  Jaunary  31,  1872,  John  N.  Hubbard  executed  a 
deed  of  trust  on  two  lots  of  ground  in  this  city  to  William 
H.  Ward,  trustee,  to  secure  said  Hubbard's  note  to  James  M. 
Ormes,  or  order,  for  $3,000,  at  thirty  days,  with  interest  at 
ten  per  cent,  per  annum,  which  deed  of  trust  was  recorded 
February  2, 1872,  and  which  note  was,  a  few  days  after  it  was 
made,  indorsed  and  delivered,  for  value,  to  the  plaintiff,  who 
atill  holds  it  unpaid. 

That  on  February  4,  1873;  said  Ward,  trustee,  executed  a 
release  of  said  deed  of  trust,  on  having  the  signature  of  said 
Ormed' thereto,  under  which  he  styles  himself  the  ^' party  se- 
cured and  holder  of  the  matter  secured,"  which  they,  the 
aaid  Ormes  and  Hubbard,  knew  to  be  false,  intending  thereby 
to  defraud  the  plaintitf,  which  release  was  made  without  the 
knowledge  or  consent  of  plaintiff,  and  was  held  a  year  before 
it  was  recorded. 

Mr.  Ward,  at  the  time  said  release  was  presented  to  him, 
^as  detained  at  his  house  by  sickness,  and  upon  seeing  the 


220  Supreme  Court,  D.  C.  [April  T., 


BurDstlne  vs.  Ormes  tt  al. 


memorandum,  under  the  signature  of  Ormes,  to  the  effect 
that  he  was  the  party  holding  the  note  the  payment  of  which 
was  secured  by  the  deed  of  trust,  executed  the  release  with- 
out any  further  inquiry. 

The  evidence  discloses  the  fact  that  the  complainant  has 
no  other  security  for  his  debt  than  this  deed  of  trust,  and  that 
Hubbard  and  Ormes  were  guilty  of  fraud,  above  mentioned, 
in  procuring  its  release. 

Several  months  after  the  date  of  the  trust-deed  already  re- 
ferred to,  viz,  on  the  11th  day  of  November,  1872,  Hubbard 
executed  a  second  deed  of  trust  to  Edward  W.  Parsons  and 
Eobert  E.  Day,  to  secure  a  debt  of  $12,000  to  the  Connecticut 
General  Life-insurance  Company,  which  was,  therefore,  sub- 
ordinate to  that  given  to  Ward,  and  on  that  account  the 
insurance  company  was  to  retain  out  of  the  loan  then  made 
to  Hubbard  a  sufficient  sum  to  discharge  certain  incum- 
brances upon  the  property,  including  the  trust-deed  to  Ward, 
until  they  should  be  discharged.  In  pursuance  of  this  ar- 
rangement, the  company  did  retain  a  sum  sufficient  to  pay  off 
the  last-named  incumbrances  until  the  execution  and  delivery 
of  the  release,  and  then  paid  to  Hubbard,  upon  the  strength 
of  such  release,  the  amount  which  had  been  so  retained.  The 
company  was  not  aware  that  the  release  had  been  obtained 
by  fraud,  or  that  complainant  had  an  interest  in  the  note 
secured  by  the  first  trust-deed,  except  it  is  to  be  charged  with 
the  acts  and  knowledge  of  its  agent  in  Washington,  one  J. 
G.  Bigelow.  It  appears  from  the  testimony  that  Bigelow 
was  the  general  agent  of  the  insurance  company  in  and  for 
the  District  of  Columbia.  His  written  commission  gives  him 
authority  to  solicit  life-insurance  only,  and  he  denies  in  his 
deposition  that  he  represented  the  company  in  the  negotia- 
tion of  this  loan  ^  but,  on  the  contrary,  he  claims  that  he  acted 
in  regard  to  that  transaction  as  the  agent  of  Hubbard.  In 
this  matter  he  is  contradicted  by  Ormes,  who  states  positively 
that  Bigelow  was  the  agent  of  the  company  in  negotiating 
the  loan.  It  also  appears  that  he  corresponded  with  the  com- 
pany in  regard  to  the  loan,  that  the  drafts  for  the  money  aa 
it  was  advanced  from  time  to  time  were  drawn  by  him  and 
signed  by  him  as  agent,  and  that  he  was  in  the  habit  of  mak* 
Ing  loans  in  this  District  for  the  company. 
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From  the  proofs  in  tbe  case,  the  courc  came  to  the  concla- 
fiioDs  of  fact  that  Bigelow  acted  on  behalf  of  the  company 
and  was  their  agent,  through  whom  they  managed  this  loan ; 
that  the  circnmstances  attendii^g  the  execution  of  the  release 
were  known  to  Bigelow,  and  that  the  same  was  without  the 
knowledge  or  consent  of  the  complainant ;  and  that  Bigelow 
was  also  aware  that  the  complainant  was  the  holder  of  the 
note  secured  by  the  first  deed  of  trust,  and  that  he  took  part 
in  the  fraud  and  imposition  by  means  of  which  the  release 
was  obtained  from  Ward.  The  conclusions  of  the  court  as 
relates  to  these  facts  is  all  that  can  conveniently  be  stated, 
as  the  testimony  is  too  voluminous  to  admit  of  an  abstract. 

The  equity  term  passed  a  decree  on  March  4, 1875,  setting 
aside  the  release  made  by  Ward  and  the  record  thereof  and 
re-instating  the  deed  of  trust  to  him  ;  from  which  decree  tbe 
life-insurance  company  has  taken  this  appeal. 

John  E.  Norris  and  Enoch  Totten  for  complainant. 

8.  B.  Bond  for  the  Connecticut  General  Life-Insurance 
Company : 

It  is  claimed  that  it  is  shown  conclusively  by  the  testimony 
that  the  insurance  company  paid  to  Hubbard  the  amount 
which  had  been  retained  to  pay  the  first  trust,  upon  the  faith 
and  strength  of  the  release,  in  perfect  good  faith,  and  without 
notice  that  the  debt  secured  by  the  first  trust  had  not  been 
paid,  or  that  the  release  had  not  been  properly  obtained. 
Such  being  the  case,  the  compaoy  became  tbe  first  incum- 
brancer, and,  having  purchased  the  property  at  the  sale  under 
its  trust,  believing  it  to  be  the  first  incumbrance,  it  acquired 
the  legal  title,  and  holds  the  same  discharged  of  plaiutifiTs 
elaim.  The  company  did  no  act  to  the  plaintift's  prejudice,  and 
if  he  has  suffered  injury,  his  remedy  is  lagainst  those  who 
wrought  it.  It  parted  with  its  money,  relying  upon  the  act  of 
a  party  whom  others  had  intrusted  with  its  proper  perform- 
ance, and  the  rights  which  it  thus  acquired  cannot  be  divested 
by  reason  of  either  the  laches  or  fraud  of  others,  of  which  it 
was  not  only  innocent  bat  had  no  notice. 

Upon  this  state  of  facts  the  company  stands  in  the  position 
of  a  purchaser  for  a  valuable  consideration,  without  notice  of 
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a  prior  equitable  right,  and  having  obtained  the  legal  estate^ 
is  entitled  to  priority  in  equity  as  well  as  at  law. 

In  support  of  this  proposition  the  authorities  are  uniform, 
and  the  following  are  referred  to  among  a  large  number  to 
the  same  effect : 

Vall^s  Administrator's.  American  Iron  Mountain  Company  y 
27  Mo.,  465  ;  Barnes  vs.  Cammackj  1  Barb.,  8.  0.  N.  Y.,  392 ; 
My  vs.  Schofieldy  35  Barb.,  330;  Bassett  vs.  Norworthy^  2 
White  &  Tndor's  Leading  Cases  in  Equity,  36;  Executors  of 
SurartZy  vs.  Leisty  13  Ohio,  419 ;  Savage  vs.  Gregory j  32  Conn., 
250;  Noiih  vs.  Belden,  13  Conn.,  380;  Henderson  vs.  Pilgrimy 
22  Texas,  464. 

It  was  urged  on  the  part  of  the  plaintiff  at  the  hearing 
below  that  J.  G.  Bigelow  was  the  agent  of  the  company,  and 
that  he  had  notice  of  the  plaintiff's  claim,  with  which  the  com- 
pany is  chargeable  by  reason  of  such  agency.  Upon  this 
point  it  is  contended  by  the  appellent  that  Bigelow's  agency 
for  the  company  was  for  the  sole  purpose  and  with  the  sole 
authority  to  solicit  life-insurance.  This  is  clearly  proved  by 
the  copy  of  Bigelow's  appointment  or  commission  annexed  to 
his  deposition.  Bigelow  says  the  only  contract  or  agency 
between  him  and  the  company  was  that  stated  above,  and  his 
duties  as  such  agent  were  to  solicit  life-insurance,  ^o  other 
agency  existed  between  him  and  the  company.  Where  is  the 
evidence  of  any  other  t  When  did  it  commeuce>t  How  waa 
it  created,  and  what  was  its  scope  t  Story  on  Agency,  sees. 
69,  76,  83 ;  2  Greenl.  on  Evidence,  sec  62 ;  Bank  vs.  Davis^ 
2  Hill,  451;  Bank  vs.  Payne^  25  Conn.,  444;  Lewis  vs. 
Fhcenix  Mutual  Life-Insurance  Company ^  39  Conn.,  100. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

In  this  case  the  negotiable  note  which  was  secured  by  the 
first  deed  of  trust  #as  made  by  John  N.  Hubbard  to  James 
M.  Ormes,  and  the  latter  indorsed  it  to  the  complainant 
Burnstine,  who  became  the  purchaser  for  full  value.  While 
the  latter  was  relying  upon  this  security,  the  trustee,  William 
H.  Ward,  was  induced  by  a  fraudulent  imposition  and  repre- 
sentation to  execute  a  release  of  the  deed  of  trust  without 
any  notice  to  Burnstine,  and  without  his  consent  or  know- 
ledge.   After  the  property  had  been  released,  the  insurance 
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company  advanoed  money,  npon  the  loan  already  nogotiated, 
to  Habbard,  and  olaims  that  it  has  obtained  a  priority  of  lien 
by  virtue  of  the  second  tmst-deed  which  had  been  executed  to 
the  company,  and  that,  consequently,  Bnmstine  loses  his 
security.  We  are,  however,  satisfied  &om  the  testimony  that 
Bigelow,  who  was  the  agent  of  the  insurance  company,  was  an 
active  party  to  the  fraud  in  obtaining  the  release,  and  that 
Ormes  acted  in  concert  with  him. 

It  is  also  clear  that  they  both  knew  perfectly  well  that 
Bornstine  held  the  note,  and  relied  upon  the  property  aa 
security  for  its  payment.  The  company,  we  think,  are  not 
justly  entitled  to  the  advantage  which  they  claim,  when  it 
has  been  acquired  by  the  active  firaud  or  imposition  of  one 
of  their  own  agents.  As  Burnstine  was  an  innocent  party, 
without  notice,  or  any  circumstance  that  could  excite  his  sus- 
picion, we  think  he  ought  to  be  maintained  in  his  right,  even 
if  the  loss  falls  upon  the  appellant. 

The  decree  below  is  affirmed. 
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JOHN  E.  WOOD  ET  AL.  vs.  HOLLIS  AMIDON  ET  AL. 

In  Equity. — No.  4175. 

Where  M.  devises  all  his  estate,  both  leal  and  personal,  to  his  wife  during 
her  life,  and  also  authorizes  her  to  give  to  bis  children  their  Jost  por- 
tion, or  whatever  amoant  she  might  please  to  give  them,  as  they 
came  of  age  or  were  married,  and  where  he  also  authorizes  her  to  do 
with  his  estate  what  she  might  think  best  for  her  interest  and  the  in- 
.  terest  of  the  children,  it  was  held  she  could  convey  a  part  of  the 
real  estate  to  a  daughter  of  tha  testator  and  her  husband,  and  that 
on  the  death  of  such  daughter,  leaving  her  husband  surviving,  the 
said  real  estate  did  not  descend  to  the  heirs  of  the  testator. 

STATEMENT  OF  THE  CASE. 

This  is  a  suit  for  the  partition  or  sale  of  part  of  lot  of  land 
Ko.  11,  in  square  464,  in  the  city  of  Washington,  and  also  for 
the  cancellation  of  a  deed  to  be  described  presently. 

The  bill  of  complaint  sets  oat  a  copy  of  the  will  of  the  late 
George  Milburn,  and  the  clauses  which  are  in  controversy 
read  as  follows : 

First.  I  will  and  direct  that  all  my  just  debts  shall  be  paid 
by  my  executrix,  hereafter  made  and  named,  out  of  my  estate, 
both  real  and  personal ;  and,  to  enable  her  to  do  it,  I  hereby 
authorize  and  em[)ower  her  to  dispose  of  the  same  as  she  may 
think  best,  directing  that  all  my  said  estate  shall  be  kept  to- 
gether until  the  1st  day  June,  1839,  and,  if  possible,  that  no 
part  of  the  same  shall  be  sold  or  disposed  of  until  after  that 
time. 

Secondly.  I  will  and  bequeath  into  my  beloved  wife,  Mar- 
garet Milburn,  all  my  estate,  both  real  and  personal,  during 
her  life,  after  my  debts  are  paid,  to  be  by  her  managed  and 
conducted  in  any  manner  she  may  think  proper  and  the  best 
for  her  own  interest  and  that  of  my  children,  to  whom  I  give 
and  bequeath  all  of  my  said  estate,  and  to  their  heirs  and  as- 
signs forever,  after  the  death  of  my  said  wife.  I  hereby  farther 
authorise  and  direct  my  said  wife,  as  she  may  think  proper, 
at  any  time  that  any  of  my  said  children  may  come  of  age  or 
be  married,  to  give  to  such  their  just  portion,  or  whatever 
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amouDt  my  said  wife  may  please  to  give.  I  also  authorize 
and  empower  ray  said  wife  to  do  with  my  said  estate  as  she 
may  think  best  for  her  interest  and  the  interest  of  my  dear 
<;bildren,  whom  I  will  and  bequeath  to  her  to  be  raised  and 
educated  and  maintained  out  of  my  said  estate  the  same  as 
if  I  were  living ;  and  I  do  hereby  nominate  and  constitute 
and  appoint  my  said  beloved  wife  guardian  to  all  of  my  said 
<;hildren,  and  direct  that  she  shall  not  be  required  to  give  any 
bond  or  security  whatever  as  said  guardian. 

Thirdly  and  lastly.  I  do  nominate,  constitute,  and  appoint 
my  said  beloved  wife  my  sole  executrix  of  this  my  last  will 
and  testament,  and  expressly  declare  that  as  such  executrix 
she  shall  take  possession  of  all  my  said  estate  without  any 
of  the  formalities  of  the  law,  except  to  receive  her  appoint- 
ment as  such  from  the  orphans'  court.  It  is  my  further  will 
^nd  direction  that  no  bond  or  securitv  whatever  shall  be 
required  by  the  orphans'  court  from  my  said  wife  and  ex- 
ecatrix,  nor  shall  she  be-  accountable  to  any  of  my  heirs  or 
children  aforesaid  for  her  administration  as  guardian  and  ex- 
Beatrix. 

The  testator  died  in  the  mouth  of  August,  1838,  leaving 
him  surviving  a  son  and  three  daughters.  Thomas,  the  son, 
is  now  deceased,  and  his  surviving  children  are  parties  com- 
plainant. Margaret  A.,  one  of  the  daughters,  intermarried 
with  the  defendant,  Hollis  Amidon.  At  the  time  of  his 
death,  George  Milburn  was  seized  of  all  of  said  square  464, 
and  his  widow  and  executrix  had  disposed  of  all  of  said 
square  under  the  powers  conferred  in  the  will,  except  a  part 
of  lot  11  therein,  which  she  conveyed  to  the  defendant,  Hollis 
Amidon  and  Margaret  A.  Amidon,  his  then  wife,  who  was 
one  of  the  daughters  of  the  said  testator.  The  deed  was 
dated  the  19th  of  November,  1866,  and  is  in  substance  as 
follows : 

This  indenture,  made  this  19th  day  of  November,  1866, 
between  Margaret  Milburn,  widow  of  the  late  George  Milburn, 
of  the  first  part,  and  Hollis  Amidon  and  Margaret,  his  wife, 
of  the  second  part:  Whereas  the  said  George  Milburn,  by 
his  will,  did  will  and  bequeath  as  follows:  '^I  will  and  be- 
queath," &c. 

'^And  whereas,  under  and  by  virtue  of  the  said  authority, 
16  D 
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the  said  party  of  the  first  part  hath  already  made  provision 
for  all  the  children  of  the  said  George  Milbarn,  excepting  the 
party  of  the  second  part,  who  is  one  of  the  danghters  of  the 
said  George  Milbam,  and  intermarried  with  the  said  Holli» 
Amidon,  and  it  is  bat  just  and  right  that  a  similar  provision 
should  be  made  for  her,  so  as  to  place  her  upon  a  tooting 
with  the  other  children  : 

^^And  whereas,  taking  into  consideration  the  improvements 
which  have  been  and  are  now  being  made  by  the  parties  of 
the  second  part  at  their  own  expense  upon  the  hereinafter* 
described  premises,  and  the  fact  of  their  having  contributed 
to  the  support  of  the  party  of  the  first  part,  and  of  their 
engagement  to  contribute  the  same  during  her  life,  the  said 
premises  would  be  about  equal  to  that  of  each  of  the  respect- 
ive shares  already  conveyed  to  the  other  children: 

"  Now,  this  indenture  witnesseth  that  the  said  party  of  the 
first  part,  in  consideration  of  the  premises  and  of  the  sum  of 
five  dollars,  paid  by  the  parties  of  the  second  part,  doth 
hereby  grant,  &c.,  all  that  part  of  lot  No.  11,  (describing  the 
premises  in  controversy :) 

^^  To  have  and  to  hold  the  said  lot  of  land  and  premises,, 
together  with,  &c.,  unto  the  said  Hollis  Amidon  and  Margaret^ 
his  wife,  their  heirs  and  assigns,  forever." 

Margaret  A.  Amidon  died  intestate  and  without  issue  in 
December,  1869,  and  the  widow  also  departed  this  life  in 
1874.  The  complainants  now  claim  that  the  lot  of  land  pre- 
tended to  have  been  conveyed  to  Amidon  and  wife  descended 
to  the  heirs  at  law  of  the  testator,  and  that,  on  the  death  of 
said  Margaret  A.  Amidon  intestate  and  without  issue,  that 
conveyance  became  null  and  inoperative;  that,  therefore, 
the  complainants,  as  such  heirs,  are  entitled  to  have  the  same 
canceled. 

The  bill  was  demurred  to,  and  the  case  is  certified  to  the 
general  term  to  be  heard  in  the  first  instance. 

X.  Q,  Hine  for  complainants : 

1.  The  will  of  George  Milbum,  deceased,  conferred  na 

power  upon  his  executrix  to  convey  his  real  estate  (except 

for  the  purpose  of  paying  debts)  to  any  person  but  his 
children. 
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2.  The  powers  of  Margaret  Milburn,  executrix,  were  derived 
from  the  will.  She  could,  therefore,  do  no  valid  act  beyond 
its  authority. 

3.  The  execution  of  the  deed  dated  19th  of  BTovember,  A. 
D.  18^,  by  Margaret  Milburn,  executrix,  to  defendant,  Hol- 
lis  Amidon  and  Margaret  A.  Amidon,  his  wife,  so  far  as 
HoUis  Amidon  is  concerned,  was  ex  dbundantij  and  conferred 
no  interest  in  the  lai^d. 

4.  Upon  the  death  of  said  Margaret  A.  Amidon,  (3d  Decem- 
ber, I860,)  intestate  and  without  issue^  the  real  estate  sought 
to  have  been  conveyed  by  the  deed  aforesaid  descended  to 
the  heirs  at  law  of  said  testator,  whose  rights  thereto  cannot 
be  divested  or  impaired  by  the  unauthorized  acts  of  the 
executrix. 

Edmn  L.  Stanton  and  A.  8.  Worthington  for  defendant 
Amidon : 

This  deed  was  duly  acknowledge  on  the  day  of  its  date, 
and  was  recorded  on  the  6th  of  January,  1875. 

1.  This  conveyance  passed  the  fee  under  that  clause  of  the 
will  which  empowers  the  grantor  to  do  with  the  estate  as  she 
%nay  thifiJc  best  for  her  interest  and  the  interest  of  the  children. 
See  8  Vin.  Ab.,  235,  236  j  Goodtitle  vs.  Otway^  2  Wilson,  6 ; 
2  Powell  on  Devises,  410-12 ;  1  Sugden  on  Powers,  chap.  4, 
sec.  1 ;  Cummings  vs.  Sliawy  108.Mass.,  159;  Lamberfs  Lessee 
vs.  Patna,  3  Cranch,  97 ;  King  vs.  Ackerman,  2  Black,  408 ; 
JSorcum  vs.  lyOench  and  Bingling^  17  Mo.,  98. 

2.  There  are  many  cases  in  which  an  express  estate  for  life 
has  been  held  enlarged  to  a  fee  by  words  in  a  will  having 
the  same  effect  as  those  contained  in  this  will.  See,  among 
other  cases,  Hogan  vs.  Jackson^  1  Gowper,  299 ;  Doe  vs.  Sien- 
laiej  12  East,  515;  Helmer  vs.  Shoemaker^  22  Wend.,  137; 
Jackson  vs.  EobbinSy  16  Johns.,  537,  particularly  p.  583,  et  seq, ; 
Doebler^s  Appeal^  64  Penn.  St.,  9 ;  Qeyer  vs.  Wentzel^  68  Penn» 
St.,  84. 

3.  Moreover,  the  power  to  appoint  to  children  is  substan- 
tially complied  with.    Bristow  vs.  Warde,  2  Ves.  jr.,  349. 
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By  the  CouET : 

The  right  of  Margaret  Milbaru  to  convey  the  real  estate 
described  in  the  deed  to  Amidon  may  be  derived  from  that 
clause  of  the  will  which  authorizes  and  empowers  her  to  do 
with  the  estate  what  she  may  think  best  for  her  interest  and 
the  interest  of  her  children.  There  can  be  little  doubt  that  it 
was  the  intention  of  the  testator  to  give  his  wife  an  estate 
for  life,  with  a  power  to  convey  the  fee.  The  conveyance  can 
also  be  regarded  as  the  execution  of  a  power  contained  in 
the  will,  or  as  a  substantial  fulfilment  of  the  direction  to  con- 
vey to  the  children  as  they  come  of  age  or  be  married.  The 
recital  in  the  deed  that  the  real  estate  it  conveyed  was  only 
a  just  portion  to  one  of  the  children  of  the  testator  and  her 
husband,  with  the  additional  consideration  that  the  grantees 
undertook  to  contribute  to  her  future  support,  as  they  had 
done  previously  to  the  conveyance.  This  arrangement  for 
her  own  support  she  was  certainly  able  to  make  in  the  due 
exercise  of  the  discretion  conferred  by  the  will,  in  her  own 
interest  as  wdl  as  that  of  the  daughter  and  her  husband,  to 
whom  the  real  estate  was  conveyed. 

We  think  the  demurrer  ought  to  be  sustained  and  the  bill 
dismissed. 
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POWELL  M.  BRADLEY,  FREDERrCK  W.  BRADLEY, 
AND  MARIA  G.  BRADLEY,  BY  RICHARD  L.  MAO- 
RAE,  THEIR  GUARDIAN  AND  NEXT  FRIEND, 
VS.  MARK  YOUNG,  A.  THOMAS  BRADLEY,  FRED- 
ERICK  W.  JONES,  HENRY  H.  DODGE,  WALTER 
S.  COX,  AND  CHRISTOPHER  C.  TVOLCOTT  AND 
ELIZABETH  W.  WOLCOTT,  HIS  WIFE. 

In  Equity.— No.  3193. 

Where  a  testator  directed  in  his  will  his  estate  to  be  divided  immediately 
after  his  death  into  fonr  eqnal  parts,  one  part  to  be  allotted  to  his 
son,  one  part  to  the  children  of  his  son,  and  in  regard  to  the  other 
parts,  one  each  to  his  two  daughters  respectively,  the  latter  shares 
to  be  held  by  his  trustees  for  the  separate  use  of  such  daughters  free 
from  their  husbands ;  and  if  either  of  said  daughters  dies  withont*^ 
issue,  their  said  fourth  parts  are  also  devised  to  the  said  children  of  his 
son,  share  and  share  alike ;  and  where  the  trustees  had  power  to  soil, 
subject  to  the  aforesaid  trusts,  it  was  held  that  after  the  death  of  the 
son  and  of  hoth  daughters,  without  issue,  the  estate  never  having 
been  divided,  the  trusts  became  extinguished,  and  the  estate  vested 
in  the  children  of  the  son,  and  that,  consequently,  the  surviving  trustee 
had  no  power  to  soil  and  convey  any  part  of  the  real  estate. 

STATEMENT  OP  THE  CASE. 

The  bill  was  filed  iu  this  case  by  the  complainants,  who 
are  devisees  under  the  will  of  William  A.  Bradley,  late  of 
the  District  of  Columbia,  to  vacate  and  set  aside  a  deed  from 
A«  Thomas  Bradley,  surviving  executor  under  the  same  will, 
to  Mark  Young,  one  of  the  defendants,  and  also  to  set  aside 
and  declare  null  and  void  conveyances  from  the  latter  to 
Frederick  W.  Jones  and  Walter  8.  Cox  j  and  the  prayer  of 
the  bill  is  further  that  complainants  may  be  decreed  to  be 
entitled  to  the  possession  of  the  premises  in  said  conveyance 
mentioned  and  for  an  account  of  the  rents  and  profits  of  the 
premises. 

William  A.  Bradley  died  iu  the  month  of  August,  1867, 
leaving  a  will  containing,  among  others,  the  following  pro- 
visions : 


230  Supreme  CotrRT,  D.  O.  [April  T., 


BrtUlley  et  al.  n.  Toanr  tt  ft1« 


'^  Item  first.  After  the  payment  of  my  just  debts  and 
funeral  expenses  by  my  executors  hereinafter  named,  I  give, 
devise,  and  bequeath  all  of  my  estate,  real,  personal,  and 
mixed,  of  whatsoever  kind  it  may  be,  and  wheresoever  eit* 
nated,  to  my  son,  William  A.  Bradley,  jr.,  and  my  cousin, 
A.  Thomas  Bradley,  their  heirs,  exeeutors,  and  administra- 
tors, the  survivor  of  them,  his  heirs,  executors,  and  adminis- 
trators, in  trust,  first,  to  set  apart  the  honse  in  which  I  now 
reside,  on  New  York  avenue,  in  the  city  of  Washington,  to- 
gether with  all  and  singular  the  household  effects,  including 
pictures,  plate,  books,  and  other  chattels  now  therein  or 
therein  at  the  time  of  my  death,  to  my  dear  wife,  to  be  held 
exclusively  by  her  for  and  during  her  natural  life;  and 
out  of  the  net  income  derived  from  my  said  estate,  of 
every  sort,  to  pay  to  her  one  equal  third  part  annually,  or 
quarter-yearly,  as  she  may  prefer,  so  long  as  she  shall  liv^ 
Next,  I  direct  my  said  trustees,  and  the  survivor  of  them,  to 
divide  all  of  my  said  estate,  immediately  after  my  death,  in- 
cluding that  which  is  real,  personal,  or  mixed,  into  four  equal 
parts,  as  near  as  in  their,  or  his,  judgment  and  valuation  can 
be  done,  and  if  they  cannot  agree,  they  shall  select  a  compe- 
tent, disinterested  third  person  to  aid  them  in  such  division  and 
valuation,  and  the  decision  of  any  two  of  said  three  persons 
shall  determine  said  division  and  valuation,  and  of  these  parts 
my  said  trustees  or  said  survivor  shall  allot  one  part  to  my 
said  son  William  A.  Bradley,  jr. ;  one  part  to  the  ohildron 
of  my  said  son,  now  or  hereafter  born  in  lawful  wedlock ;  one 
part  to  my  daughter  Jeannette  W.  Linton ;  and  one  part  to 
my  daughter  Sidney  Y.  Edelin,  whose  portion  shall  embrace 
the  property  owned  by  me  situated  in  Coming,  Steuben 
Gounty,  in  the  State  of  New  York,  and  known  as,  and  termed 
in  my  family,  the  **  Corning  property ;"  and  if  either  or  both 
of  my  said  daughters  die  without  issue,  either  before  or  after 
my  death,  her  or  their  sfiid  fourth  parts  shall  go  to  the  chil- 
dren of  my  said  son,  now  and  hereafter  bom,  share  and  share 
alike,  subject,  as  to  Sidney's  portion,  to  the  subsequent  pro- 
visions in  this  will,  as  aforesaid,  .as  the  "  Corning  property.'* 
Next,  I  direct  my  said  trustees,  and  the  survivor  of  them,  to 
hold  the  portions  my  said  daughters  receive  under  this  my 
will  in  trust,  to  and  for  their  respective  sole  and  separate 
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aae,  as  itfemeM  aole^  aod  never  married,  free  from  the  oootrol 
of  any  presenl  or  fbtiue  hasbands  tbey  or  either  of  them  may 
^ever  have,  and  not  to  be  in  any  manner  sabject  to  the  control, 
or  liable  for  the  debts,  of  sach  husbands,  for  and  daring  their 
respeetive  natnral  lives ;  and  if  either  of  them  dies  before  or 
after  me,  leaving  issue,  such  issue  shall  have  the  mother's 
part,  share  and  share  alike,  to  be  held  in  trust  for  them  by 
my  said  trustees  and  the  survivor  of  them  until  the  youngest 
of  saeh  issue  shall  attain  the  age  of  twenty  years,  or  in  the 
discretion  of  my  said  trustees  and  the  survivor  it  may  appear 
best  to  terminate  said  trusts )  and  in  the  absence  of  issue  of 
either  or  both  of  them,  then  to  follow  the  dispositions  herein- 
before provided  in  that  event ;  but,  whether  with  or  without 
issue  of  my  said  daughter  Sidney  Y.,  nothing  shall  be  herein 
understood  to  prejudice  the  conditional  estate  hereinbefore 
provided  for  her  said  husband.  Next,  I  direct  that  upon  the 
division  into  four  parts,  hereinbefore  prescribed,  my  said  son 
William  A:  Bradley,  jr.,  or  his  heirs,  shall  have  and  receive 
ills  portion  immediately,  except  only  his  distributive  share 
in  the  personal  property  left  to  my  wife  for  her  life,  and  free 
from  any  and  all  trusts  whatsoever  contained  in  this  will. 

''Item  second.  I  give  and  bestow  upon  my  said  trustees 
«nd  the  survivor  of  them  the  largest  powers  and  discretion 
in  taking  charge  of  and  managing  my  Ci^tate,  and  authoriase 
them  and  the  survivor  to  have,  hold,  direct,  and  control  the 
aforesaid  trust-property  according  to  their  or  the  suvivor's 
best  judgment,  and  to  sell  and  dispose  of  the  same,  or  any 
parts  th^eof,  from  time  to  tim^,  subject  only  to  the  aforesaid 
trusts,  and  as  freely  as  I  myseU'  could  do  if  living;  and  also 
in  all  things  to  have  the  same  powers,  rights,  privileges,  bene- 
fits, advantages  as  I  myself  have,  or  might  have  if  living,  in 
hU  and  any  contracts,  bargains,  agreements,  companies,  or 
other  compacts  to  which  I  am  now  or  may  become  a  party.'' 

The  complainants  are  the  children  of  William  A.  Bradley, 
jr.,  mentioned  in  the  will,  and  were  all  living  at  the  date 
thereof,  and  at  the  time  of  the  death  of  the  testator.  At  the 
time  of  filing  the  bill  tbey  were  respectively  six,  nine,  and 
thirteen  years  of  age.  The  said  William  A.  Bradley,  jr., 
died  in  March,  1869,  and  since  then  A.  Thomas  Bradley  has 
acted  as  the  sole  trustee  and  executor  of  the  estate.    No 
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division  of  the  estate  of  the  testator  into  four  parts,  as  di* 
rected  by  the  will,  has  ever  been  made,  nor  has  there  been 
any  allotment  of  the  several  shares  to  the  devisees  entitled 
thereto,  and  the  whole  property  has  remained  undivided 
and  in  common,  with  the  consent  of  all  the  beneticiaries* 
William  A.  Bradley,  jr.,  left  a  last  will  and  testament,, 
wherein  he  devised  all  his  estate  to  his  widow  for  life,  apon 
condition  that  sach  devise  should  cease  upon  her  intermar- 
riage, and  in  that  event  she  should  take  the  same  interest 
which  she  would  take  had  he  died  intestate ;  and,  subject  to 
this  devise  to  his  widow,  he  devised  all  his  estate  to  such  of 
the  complainants  as  might  be  living  at  her  death  or  inter- 
marriage. In  the  month  of  February,  1872,  she  intermarried 
with  the  defendant,  Christopher  C.  Wolcott.  Sidney  Y. 
Edelin  died  without  issue  in  the  spring  of  1870,  and  Jean- 
nette  H.  Linton  in  the  month  of  January,  1871,  also  with- 
out issue.  The  complainants  now  claim  that  by  reason  of 
the  will  of  their  father,  and  the  marriage  of  thdr  mother, 
and  the  death  without  issue  of  their  aants,  they  are  entitled 
to  three-fourths  of  the  estate  of  their  grandfather,  the  said 
William  A.  Bradley,  in  addition  to  the  one-fourth  devised  to 
them  directly  by  his  will.  In  explanation  of  the  right  which 
they  assert  under  the  will,  we  here  state  the  fourth  para- 
graph of  the  bill  in  the  absence  of  printed  briefs: 

<^  4.  Your  orators  are  advised  and  charge  that,  under  the 
true  construction  of  the  said  will  of  William  A.  Bradley,  the 
division  of  the  estate  directed  to  be  made  was  to  take  place 
immediately  after  his  death,  lind  the  part  or  share  of  their 
father  was  to  be  received  by  him  immediately  upon  such 
division,  and  was  to  be  free  from  any  and  all  trusts  con- 
tained in  said  will ;  and  that  the  part  or  share  of  your 
orators  was  likewise  to  be  received  immediately,  and  was  to 
be  free  from  said  trusts,  and  that  the  power  of  the  trustees 
had  reference  solely  to  the  trust-estates  devised  by  said  will 
to  said  daughters  of  the  testator  and*  their  issue,  and  that, 
upon  the  determination  of  said  trust-estates,  said  powers 
became  extinguished,  and  that  any  sale  or  disposition  of  any 
part  of  said  trust-estates,  made  during  the  continuance 
thereof,  was  to  be  subject  to  the  trusts  of  said  will." 

It  also  appears  that  William  A.  Bradley  died  seized  and 
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possessed  of  oertaio  mill  property,  situate  iu  GeorgetowD, 
fronting  OD  the  soath  bank  of  the  Chesapeake  and  Ohio 
canal,  which  at  the  time  of  his  death  was  leased  to  the  de- 
fendaut,  Mark  Yonug,  which  lease  was  afterward  renewed 
by  the  trustees  for  the  term  of  three  years  from  the  11th  day 
of  Jnly,  1868,  with  a  privilege  of  renewal  for  two  more.  He 
was  also  seized  and  possessed  of  certain  other  property  ad- 
joining said  mill  on  the  west,  running  back  from  the  canal 
to  Water  street ;  and  also  wharf  property  between  said 
Water  street  and  the  channel  of  thePotomac  Ei  ver,  all  of  which 
was  nnder  lease  to  the  Cumberland  Coal  and  Iron  Company^ 
which  had  sabsequently  assigned  all  its  interest  in  said 
lease  to  the  Consolidation  Coal  Company,  which  was  the 
tenant  of  the  property  at  the  time  of  filing  the  bill.  In  June^ 
1871,  A.  Thomas  Bradley,  as  surviving  trustee  under  the  will 
of  William  A.  Bradley,  executed  a  conveyance  to  Mark  Young 
of  the  mill  property,  as  also  the  property  adjoiniug  the  same 
on  the  west,  and  also  a  water  lease,  together  with  the  privi- 
lege of  using  the  wharf  property  on  the  river,  for  the  consid* 
eration  of  913,900. 

It  is  averred  that  this  deed  was  procured  by  fraud  and  for 
an  inadequate  consideration.  This  is  denied  in  the  answer 
by  Mark  Young,  and  a  great  body  of  testimony  was  taken  on 
these  points  by  both  sides  which  it  is  not  necessary  to  con- 
sider, »s  the  decision  turns  upon  the  effect  of  the  will,  and 
not  upon  the  proofs.  The  complainants  adhere  to  the  propo* 
sition  that  the  sale  and  conveyance  are  null  and  void,  because 
no  power  of  sale  was  given  to  the  trustees  in  respect  of  the 
share  devised  to  their  father  or  in  respect  to  the  share  de< 
vised  to  them,  and  that  the  power  of  sale  given  by  the  will 
had  relation  exclusively  to  the  trust-estates  created  for  the 
benefit  of  the  daughters,  and  that  the  death  of  these  without 
issue  had  extinguished  the  trust-estates  and  vested  the 
property  thereof  in  the  complainants,  and  that  the  convey- 
ance, having  been  made  before  the  estate  was  divided  into 
four  parts  as  directed  by  the  will  and  after  the  dea.th  of  both 
daughters  without  issue,  was  void  for  want  of  power  in  the 
surviving  trustee  to  execute  it. 

The  justice  who  heard  the  case  at  the  special  term  decreed 
that  the  sale  and  conveyance  by  A.  Thomas  Bradley,  sur- 
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viving  trustee  of  'William  A.  Bradley,  deceased,  to  the  de- 
fendant Mark  Yoang,  were  null  and  void  by  reason  of  the 
want  of  power  and  authority  in  the  said  A.  Thomas  Bradley 
to  make  the  same.  On  appeal,  the  general  term  was  anani- 
moQsly  of  the  same  opinion,  and  in  that  respect  confirmed 
the  decree  of  the  special  term. 


W.  D.  Davidge  and  Beginald  FeiulaJi  for  complainaQts. 
Walter  8.  Cox  and  F.  W.  Jones  for  defendants. 


REPORT  OF  CASES 

DECIDED  BT 

THE  SUHtEHE  COURT  OF  THE  DISTRICT  OF  COLDMRU, 

AT  SEPTEMBER  GENERAL  TERM,  1876. 


ALBERT   GRANT  vs.  JOHN  HOWARD,  CATHARINE 
HOWARD,   HIS    WIFE,    AND    HORATIO    N.    GIL- 

BERT. 

In  Equity.— No.  3375. 

I.  Where  a  party  to  an  agreement  for  a  conveyance  of  real  estate  reqnests 
the  deed  to  he  made  to  a  person  not  named  in  the  agreement^  and  ac- 
cordingly the  conveyance  is  made  to  such  person,  who  refuses  it  on 
the  groand  that  there  is  an  outstanding  trust-deedi  and  that  he  will 
not  take  the  title  thus  embarrassed,  no  further  iiender  is  required  on 
the  part  of  the  owner  after  such  refusal. 

n.  Where  the  trustee  in  such  deed  is  dead,  and  the  debt  secured  by  the 
incumbrance  has  been  paid,  and  the  deed  of  trust  has  been  released 
by  the  heirs  at  law  of  the  trustee,  the  owner  can  make  a  good  con- 
veyance of  the  property,  in  pursuance  of  a  contract  to  give  a  clear 
title,  without  going  into  a  court  of  equity. 

STATEMENT  OF  THE  CASE. 

The  complainant  seeks  to  enforce  the  specific  performance 
of  a  contract  to  convey  to  him  or  his  assigns  sqnare  No.  839, 
as  designated  on  the  plat  of  the  city  of  Washington,  in  the 
District  of  Columbia.    The  contract  is  as  follows : 

^*  In  consideration  of  one  hundred  dollars,  ($100,)  the  re- 
ceipt of  which  is  hereby  acknowledged,  the  undersigned 
agrees  to  convey,  on  demand  of  Albert  Grant  or  his  assigns, 
within  thirty  (30)  days  after  date,  to  said  Albert  Grant,  or  to 
his  assigns,  and  to  his  or  their  heirs,  with  full  covenant  of 
deizin  and  warranty,  the  following-described  land,  with  all  the 
improvements,  privileges,  hereditaments,  and  appurtpnances 
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thereanto  beloDgiog,  viz,  square  specified  od  plat  of  the  city 
of  Washiogton,  District  of  Colambia,  as  square  numbered 
eight  hundred  and  thirty-nine,  (839.)  If  such  conveyance 
shall  be  so  demanded  and  executed,  the  said  Grant  shall  pay 
the  undersigned  for  said  land  as  follows,  viz :  Twenty  thou- 
sand dollars,  ($20,000,)  in  thd  following  payments ;  two  thou- 
sand nine  hundred  dollars  within  thirty  (30)  days  from  the 
time  a  clear  title  can  be  given  to  said  square,  and  the  balance 
in  two  (2)  equal  payments  of  three  (3)  and  four  (4)  years  from 
date,  said  payments  to  be  secured  to  the  undersigned  by 
notes  drawing  six  (6)  per  cent,  interest,  payable  semi-annu- 
ally, with  a  deed  of  trust  upon  the  property.  Said  Grant  is 
to  assume  the  payment  of  a  note  dated  and  payable  to  the 
order  of  Thomas  Weaver,  three  years  from  date,  for  the  sum 
of  six  thousand  dollars,  ($6,000,)  the  undersigned  paying  the 
interest  thereon  to  the  date  when  deeds  shall  be  exchanged 
between  the  parties  to  this  agreement. 

"HOEATIO  N.  GILBERT, 

^^  Agent  for  John  Howard. 

(Dated :)  *'  Washington,  D.  C,  November  13, 1871.'' 

By  the  terms  of  this  agreement,  executed  by  his  agent,  the 
defendant,  John  Howard,  undertakes  to  give  the  complain- 
ant, thirty  days  after  the  13th  day  of  November,  1871,  on 
demand,  a  conveyance  of  said  premises,  and  the  complain- 
ant is  to  pay  the  sum  of  $20,000,  the  first  installment  within 
thirty  days  from  the  time  a  clear  title  can  be  given,  and  the 
balance  on  a  note  of  $6,000  to  Thomas  Weaver,  and  in  two 
other  equal  payments  of  three  and  four  years  from  date,  to 
be  secured  by  a  trust-deed  upon  the  premises. 

The  complainant  avers  that  he  never  abandoned  the  con- 
tract, but  has  demanded  a  conveyance  in  pursaance  of  the 
same,  and  that  defendant,  Howard,  has  neglected  and  refused 
to  give  it. 

The  testimony  establishes  the  fact  that  the  complainant 
directed  and  requested  the  conveyance  of  said  square  to  be 
made  to  John  P.  Newman,  who  woald  pay  the  consideration 
specified  in  the  agreement,  and  who  would  execute  a  deed 
of  trust  to  secure  the  payments,  as  stipulated  for.  A  deed 
was  accordingly  x^repared  and  executed  by  said  Howard  and 
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wife,  and  a  deed  of  tnust  waa  prepared  to  be  executed  by 
]!^ewinaD.  It  is  also  proved  that  the  conveyance  was  declined 
on  the  part  of  Newman,  on  the  ground  that  there  was  an 
ontst-anding  deed  of  trost  on  the  square,  which  had  not  been 
released  in  such  a  manner  as  to  enable  the  said  Newman  to 
take  a  clear  title.  The  circumstances  in  regard  to  the  trust- 
deed  just  mentioned  are  these:  In  September,  1862,  the  de- 
fendant, Howard,  executed  a  deed  of  trust  on  this  land  to 
Henigr  Naylor,  to  secure  two  promissory  notes,  for  one  thou- 
sand dollars  each,  payable  to  the  order  of  Middleton  &  Beall. 
Naylor  died  without  releasing  the  deed  of  trust.  The  debt 
secured  by  this  trust-deed  was  paid,  and  the  heirs  of  the 
trustee  executed  a  release  of  such  deed  of  trust.  The  deed 
was  in  the  usual  form,  to  the  trustee  and  his  heirs.  The 
complainant  and  the  said  Newman  refused  to  receive  the 
conveyance  of  the  property  unless  the  release  was  decreed 
by  a  judicial  proceeding  in  equity.  A  copy  of  the  deed  of 
conveyance  was  submitted  to  both  Grant  and  Newman,  and 
they  declined  to  receive  it,  alleging  that  a  release  by  the 
heirs  of  Navlor  fails  to  make  a  clear  record  title. 

The  bill  was  dismissed  with  costs,  and  the  case  is  now  here 
4>o  appeal. 

JP.  P.  Cuppyj  for  complainant,  claims : 

1.  That  said  contract  binds  respondent  to  give  him  a  clear 
title  to  said  square,  and  the  deed  of  release  by  the  heirs  of 
Naylor  foils  to  make  dear  the  record  title,  because — 

a.  There  is  no  record  evidence  that  the  parties  executing 
such  deed  of  release  are  the  heirs j  and  only  heirs j  of  the  deceased 
trustee, 

b.  The  fact  that  said  parties  are  the  heirs,  and  only  heirs, 
of  said  trustee  cannot  be  made  a  part  of  the  record  title,  ex- 
<sept  by  the  finding  of  a  court  of  record,  in  a  properly-insti- 
tated  judicial  proceeding. 

c.  That  in  the  execution  of  said  contract,  by  its  terms,  the 
first  act  enjoined  is  the  execution  and  delivery,  or  tender,  of 
a  deed  by  respondent  to  complainant,  and  that  the  proof  con- 
clusively shows  that  no  such  deed  was  ever  tendered. 

A.  0.  Riddle  and  William  A.  Meloy  for  defendants. 
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Gartter,  Gh.  Jm  delivered  the  opinion  of  the  coart : 

We  think  that  Grant  is  coucladed  by  the  fact  that  he  di- 
rected the  deed  to  be  made  to  John  P.  Newman,  and  be  will 
not  be  he9xd  now  to  say  that  it  should  have  been  made  to 
himself.  The  deed  was  in  the  name  of  Kewman  at  his  in« 
stance,  and  was  submitted  for  examination  to  Newman's  coun- 
sel, and  it  was  Newman  who  undertook  finally  to  pay  the 
consideration  according  to  the  terms  of  the  contract.  The 
complainant  has  therefore  no  just  right  to  expect  the  equita- 
ble interposition  of  a  court  of  equity  to  enforce  the  perfoim 
ance  of  a  contract  which  has  been  modified  in  this  respect  by 
the  consent  of  both  parties. 

The  defendant  Howard  undertook  to  perform  his  part  of 
the  agreement,  and  executed  a  conveyance.  A  question  arose 
as  to  the  incumbrance  upon  the  property.  Gounsel  were 
called  in  and  advised  with,  and  the  conveyance  was  declined 
on  the  part  of  Newman,  for  the  sole  reason  that  there  was 
an  outstanding  trust-deed  upon  the  property  which  embar- 
rassed the  title.  We  are  of  the  opinion  that  when  the  con- 
veyance was  refused  for  that  reason  no  further  tender  was 
required,  because  the  party  entitled  to  receive  it  asserted 
that  he  would  not  take  the  title.  The  objection  to  the  con- 
veyance had  no  legal  foundation.  The  debt  which  the  incum- 
brance secured  had  been  paid ;  and,  in  addition  to  this,  it  had 
been  released  and  extinguished  by  the  heirs  of  the  trustee ; 
the  only  parties  who  could  rightfully  release  it.  Under  .these 
circumstances  Grant  could  not  demand  that  they  should  go 
into  a  court  of  equity,  for  that  jurisdiction  could  give  no  more 
relief  than  the  proper  parties  had  already  conferred  without 
litigation  or  expense.  The  legal  title  could  not  have  been 
made  more  perfect  by  any  court,  and  we  therefore  think  that 
the  decree  of  a  court  was  unnecessary. 

The  decree  below  is  affirmed. 
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MICHAEL   KNOEDLBR   vs.    WILLIAM    A.    MELOY, 
EXECUTOE  OF  AKNIB  ii.  WOECBSTEB. 

AT  Law.— No.  12892. 

I.  A  Joinder  in  a  demurrer  to  a  declaration  prodaces  an  issue  of  law, 
and  the  practice  in  regard  to  noticing  it  for  trial,  and  entering  it 
upon  the  calendar,  is  the  same  ae  in  caaee  in  which  there  is  an  issue 
of  fact. 

n.  Where  there  is  an  issue  of  fact  as  we^U  as  of  law,  one  notice  will  he 
sufficient,  if  the  cause  is  regularly  placed  upon  the  calendar. 

IIL  A  plea  of  the  statute  of  limitations  is  now  regarded  with  the  same 
respect  as  other  legal  defenses,  and  where  the  defendant  has  de- 
murred to  a  declaration,  and  the  demurrer  oyerruled,  and  leeive  granted 
to  plead  "as  advised/'  and  a  plea  of  the  statute  is  accordingly 
filed,  it  is  irregular  to  strike  it  out  upon  affidavits  that  plaintiff  has  a 
good  cause  of  action. 

STATEMENT  OF  THE  CASE. 

Action  of  assampsit  commenoed  on  the  first  day  of  Sep- 
tember, 1874.  The  declaration  contained  four  counts:  the 
first,  second,  and  third  being  upon  three  several  promissory 
notes  for  $1,000  each|  dated  16th  of  June,  1870,  and  payable  in 
ttix,  nine,  and  twelve  months  ;  the  fourth  count  was  for  rent  in 
arrear.  The  defendant  demurred  to  the  first  three  counts^ 
and  plead  the  statute  of  limitations  to  the  fourth.  On  the 
12ch  of  November,  1874,  the  plaintiff  joined  issue  on  the  de- 
morrer,  and  on  the  same  day  served  the  defendant's  attorney 
with  notice  that  on  the  14th,  then  ensuing,  he  would  call  the 
demurrer  up  for  argument.  On  the  28th  of  the  same  months 
in  the  absence  of  defendant's  counsel,  the  plaintiff  obtained 
the  order  of  the  court  overruling  the  demurrer.  The  case 
had  not  been  regularly  placed  upon  the  calendar  for  the  trial 
of  causes  by  a  note  of  issue,  nor  had  notice  of  trial  been 
served  by  either  party  ten  days  before  the  commencement  of 
the  term.  Before  any  other  step  in  the  cause  was  taken,  on 
the  4th  day  of  December,  1874,  the  defendant  filed  a  motion 
to  set  aside  the  order  overruling  the  demurrer  for  irregu- 
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larity,  becaase  the  issue  of  law  had  not  been  placed  apon  the 
calendar  by  a  notice  of  ten  days  prior  to  the  commencement 
of  the  term ;  the  said  motion  also  asked  for  leave  to  plead, 
as  advised,  in  case  the  application  to  set  aside  for  irregalaritj 
should  be  denied.  The  court  refused  to  g^ant  the  motion  in 
respect  of  the  irregularity,  but  did  set  aside  the  order  over- 
ruling the  demurrer  in  order  to  allow  the  defendant  to  plead ; 
and  accordingly  an  order  was  made  granting  the  defendant 
leave  to  plead  ^'as  advised,"  and  forthwith  he  interposed  a 
plea  of  the  statute  of  limitations.  This  order  was  made  on 
the  19th  day  of  December,  1874.  On  the  26th  of  the  same 
month  the  plaintiff  filed  certain  affidavits  in  regard  to  the 
meritsof  his  cause  of  action,  and  thereupon  the  court  amended 
the  order  of  the  19th,  and  struck  out  the  plea  of  the  statute 
of  limitations.  " 

The  7th  section  of  the  act  organizing  this  court  reads  as 
follows : 

^<And  be  it  further  enacted,  that  all  issues  of  fact  triable 
by  a  jury  or  by  the  court  shall  be  tried  before  a  single  justice ; 
when  the  trial  is  by  jury,  at  a  circuit  court;  and  when  the 
trial  is  without  a  jury,  at  a  circuit  court  or  special  term.  Is- 
sues of  law  may  be  tried  at  a  circuit  court  or  special  term. 
At  any  time  after  issue,  and  at  least  ten  days  before  the 
sitting  of  the  court,  either  party  may  give  notice  of  trial. 
The  party  giving  the  notice  shall  furnish  the  clerk,  at  least 
four  days  before  the  sitting  of  the  courts  with  a  note  of  the 
issue,  containing  the  title  of  the  action,  the  names  of  the 
attorneys,  and  the  time  when  the  last  pleading  was  served, 
and  the  clerk  shall  thereupon  enter  the  cause  upon  a  calendar 
according  to  the  date  of  the  issue." 

Judgment  having  been  subsequently  rendered  for  plaintiff, 
the  case  is  bronght  here  by  the  defendant  on  appeal,  and  he 
alleges  for  error  the  two  following  points : 

Ist.  That  an  issue  of  law  cannot  be  brought  to  trial  except 
on  ten  days'  notice  previous  to  the  sitting  of  the  court,  and 
having  the  case  duly  placed  upon  the  calendar. 

2d.  Where  a  demurrer  is  overruled  with  leave  to  plead 
over,  the  court  has  no  discretionary  power  to  preclude  the 
party  from  any  lawful  defense  of  the  action. 

A.  8.  Worthingtan  for  plaintiff. 
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Wm«  Jl.  Meloy  for  defendant : 

The  plain  and  reasonable  oonstraction  of  the  statute  places 
•the  defense  of  limitations  on  exactly  the  same  footing  with 
any  other  defense,  however  meritorioas,  and  this  was  at  the 
first  admitted  by  the  courts  and  enforced  in  their  practice. 
Subsequently  equitable  notions  crept  in,  and  so  far  influenced 
the  courts  that  they  first  divided  in  opinion  respecting  the 
meritorious  character  of  the  defense,  then  determined  that 
it  was  not  meritorious,  but  technical,  not  worthy  to  be  favored  • 
wherefore,  since  they  could  not  abrogate  the  statute  by  clos. 
ing  the  door  absolutely  to  this  defense,  they  narrowed  the 
passage  in  every  possible  way,  and  distinguished  between  it 
4ind  other  defense  which  they  declared  as  meritorious.  In 
practice,  then,  when  the  suitor  by  any  default,  neglect,  or 
failure  on  his  part,  lost  the  right  to  plead  and  sought  restora. 
tion  through  the  grace  of  the  courts,  they  imposed  conditions 
on  their  grant  of  favor,  and  allowed  him  to  plead  only  what 
they  had  classed  as  meritorious  defenses.  Tbis  exclusion 
operated  only  when  the  party  was  in  default. 

Mr.  Justice  MacAbthub  delivered  the  opinion  of  the 
<50urt: 

By  reference  to  the  statute,  it  is  clear  that  issues  of  law  are 
the  subject  of  trial.  The  language  of  the  act  is,  ^'  Issues  of 
law  may  be  tried  at  a  circuit  court  or  special  term."  And, 
A^ain,  ^^At  any  time  after  issue,  and  at  least  ten  days  before 
the  sitting  of  the  court,  either  party  may  give  notice  of 
trial.'' 

It  is  also  provided  that  a  note  of  issue  shall  be  furnished 
to  the  clerk  in  order  to  enter  the  cause  upon  the  trial  calen- 
dar, and  this  is  plainly  as  applicable  to  issues  of  law  as  to  is- 
sues of  fact.  By  the  express  words  of  this  section,  therefore, 
an  issue  of  law  can  only  be  tried  upon  a  notice  of  ten  days 
before  the  term,  and  having  the  cause  regularly  placed  upon 
the  calendar  by  the  clerk.  This  is  in  exact  conformity  to  the 
practice  prescribed  in  Rules  42  to  47,  inclusive,  which  were 
in  force  at  that  time.  When  there  is  an  issue  of  fact  as  well 
as  of  law,  one  notice  will  be  snf&cient,  and  of  course  it  will 
generally  be  expedient  to  have  the  demurrer  disposed  of  first. 
16  D 
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That  a  joinder  in  demurrer  prodaoes  an  issae  of  law  cannot 
now  be  a  matter  of  any  doabt,  and  the  practice  in  regard  U> 
noticing  it  for  trial,  and  entering  it  upon  the  calendar  of  the 
conrt  where  the  canse  is  pending,  must  be  the  same  aa  in  cases- 
in  which  there  is  an  issue  of  fact.  Bule  47,  recently  adopted, 
as  far  as  it  contravenes  the  statute  in  this  respect,  is  inoper- 
ative and  void. 

The  record  in  this  case  shows  that  the  plaintiff  joined  issue 
to  the  demurrer  on  the  12th  of  I^ovember,  1874,  and  gave  a 
two  days'  notice  of  argument.  The  cause  had  never  been  en- 
tered on  the  calendar.  Upon  this  notice,  and  in  the  absence 
of  the  defendant,  the  plaintiff  obtained  the  order  of  the  court 
overruling  the  demurrer.  We  think  the  plaintiff  could  not 
proceed  to  argument  or  trial  without  having  given  notice  at 
least  ten  days  before  the  sitting  of  the  court,  as  is  required 
by  the  act  of  Gongress ;  and  the  court  ought  to  have  set  the 
order  aside  for  this  irregularity.  The  point  is  not  of  practical 
importance  in  this  case,  for  the  court  below  set  the  order 
aside,  and  allowed  the  defendant  leave  to  plead  as  advised. 
The  construction  we  have  put  on  the  statute  and  rules  of 
court  relate,  however,  to  an  important  point  in  practice,  which 
ought  no  longer  to  be  left  in  uncertainty.  We  have,  there- 
fore, passed  upon  the  point. 

The  defendant,  having  obtained  leave  to  plead  without  any 
qualification  except  as  advised,  interposed  a  plea  of  the  stat- 
ute of  limitations,  which  the  court  afterward  struck  out  upon 
the  application  of  plaintiff,  and  upon  affidavits  furnished  by 
the  latter  explaining  and  sustaining  his  cause  of  action. 
The  law  of  the  District  of  Columbia  in  respect  of  the  limita- 
tions of  actions  is  the  Maryland  act  of  April,  1715,  chap.  23. 
Its  purport  is  that  all  <'\ctions  of  this  kind  shall  be  sued  within 
three  years  from  the  time  the  rigbt  of  action  accrued,  and 
'^  not  after."  The  decisions  in  Maryland  are  founded  on  rules 
of  court  requiring  that  if  the  defendant  neglect  to  plead  by 
the  rule-day,  he  shall  not  plead  the  act  of  limitations  unless 
the  declaration  shall  be  amended.  There  is  no  such  rule 
here,  and  the  decisions  are,  therefore,  not  in  point.  These 
decisions  are  also  inapplicable  to  this  case,  for  the  reason 
that  defendant  was  not  in  default  for  want  of  a  plea. 

Terms  are  sometimes  imposed  upon  a  defendant  as  a  condi- 
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tioD  of  relieving  him  from  the  conseqaences  of  his  own  neg- 
lect. A  demurrer  which  goes  to  the  substance  of  the  action 
and  upon  which  issue  has  been  joined  ought,  not  to  place  a 
party  who  interposes  it  on  the  same  footing  with  one  who 
has  taken  no  care  to  comply  with  the  rules  of  court.  If 
the  decision  upon  the  demurrer  is  against  him,  he  ought  not 
to  be  precluded  afterward  from  any  lawful  defense  he  may 
have  in  bar  of  the  action.  The  plea,  is  now  regarded  with 
the  same  favor  as  other  defenses.  The  ancient  prejudices- 
have  passed  away,  and  the  prevalence  of  judicial  opinion  is 
now  in  favor  of  a  just  and  reasonable  construction  of  the 
statute.  The  Supreme  Court  of  the  United  States  have  sanc- 
tioned this  doctrine  perhaps  more  clearly  than  any  other  tri- 
bunal. 

In  Clemenson  vs.  Williams^  8  Granch,  72,  Chief-Justice 
Marshall  declares  that  ^^  the  statute  of  limitations  is  entitled 
to  the  same  respect  with  other  statutes,  and  ought  not  to  be 
explained  away."  In  Bell  vs.  Morrison^  1  Pet.,  351,  the  Ian- 
guage  of  the  court  is  still  more  expressive,  Mr.  Justice  Story 
sayingthat'Mt  isa  wise  and  beneficial  law,  not  designed  merely 
to  raise  a  presumption  of  payment  of  a  just  debt  from  the 
lapse  of  time,  but  to  afford  security  against  stale  demands 
after  the  true  state  of  the  transaction  may  have  been  for- 
gotten, or  be  incapable  of  explanation,  by  reason  of  the  death 
or  removal  of  the  witnesses."  To  the  same  effect  are  McOlury 
vs.  Sillinuinj  13  Pet.,  270,  and  United  States  vs.  Wilder^  13 
Wall.,  254. 

The  expediency  and  justice  of  the  act  of  limitations  are 
now  generally  recognized,  and  the  authority  of  decisions  dis- 
cordant with  its  policy  have  been  greatly  impaired.  The 
present  case  comes  within  the  express  language  of  the  opinion 
in  Bell  vs.  Morrison^  for  here  the  party  who  made  the  notes, 
and  upon  whose  estate  they  are  sought  to  be  charged,  is  ^^  in- 
capable of  explanation  by  reason  of  her  death." 

We  think  the  court  should  have  permitted  the  plea  ta 
stand.  The  judgment  must  therefore  be  reversed,  and  all 
proceedings  in  the  case  set  aside  from  and  after  the  joinder 
in  demurrer. 
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ELIZABETH  OULD  ET  AL.  vs.  JAMES  W.  EEDDICK 

ET  AL. 

In  Equity. — No.  3255. 

Od  a  qaeation  whether  the  grantor  io  a  deed  was  insane  at  the  time  sbo 
executed  it,  the  chancellor  may  properly  rely  upon  the  verdict  of  a 
jury  to  whom  the  questiou  had  been  referred  when  the  evidence  is 
voluminoas  and  conflicting  in  character. 

■ 

STATEMENT  OF  THE  CASE. 

The  bill  in  this  case  alleges  that  the  complainaDts  are  the 
only  heirs  at  law  of  Hannah  Speakman,  deceased,  who  died 
intestate  in  the  Government  Insane  Asylum  in  the  District 
of  Colambia,  on  or  aboot  the  13th  day  of  March,  1872 ;  and 
that  Hayes  Speakman,  her  husband,  died  May  28, 1870;  that 
the  said  Hannah  Speaknian  became  insane  in  1860;  that  she 
continued  to  hare  lucid  intervals  until  1864,  when  they  ceased 
altogether;  that  during  her  life-time  she  was  seized  in  fee- 
simple  of  a  certain  piece  of  land  in  the  District  of  Columbia, 
consisting  of  about  five  acres,  near  Piuey  Branch ;  that  on  the 
8th  day  of  September,  1868,  and  while  the  said  Hannah 
Speakman  was  insane,  the  said  Hayes  Speakman  and  the  de- 
fendant, James  W.  Beddick,  well  knowing  that  the  said 
Hannah  Speakman  was  of  unsound  mind  to  an  extent  that 
rendered  her  incapable  of  entering  into  a  contract,  procured 
her  to  sign  and  acknowledge  a  deed  purporting  to  convey 
the  said  real  estate  to  the  said  James  W.  Beddick.  That 
neither  the  said  Hannah  Speakman,  nor  her  heirs,  nor  any 
other  person  for  her  or  for  them,  has  ever  received  any  con- 
sideration for  said  land,  purporting  to  be  conveyed  by  said 
deed ;  that  the  said  Beddick  and  wife,  on  the  said  8th  day  of 
September,  1868,  conveyed  by  deed  a  certain  lot  of  land  in 
the  city  of  Washington,  described  in  a  deed  recorded  in  liber 
D,  No.  4,  folio  6,  to  the  said  Hayes  Speakman  in  consideration 
of  the  aforesaid  lot  conveyed  to  the  said  James  W.  Beddick. 

The  bill  concludes  by  praying  that  the  deed  of  Hannah 
Speakman  may  be  declared  of  no  eftect,  null  and  void,  and 
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for  pof^sessioD  of  the  property,  and  an  accoant  of  the  rents 
and  profits.  The  defendants,  Beddick  and  wife,  filed  their 
answer,  denying  that  Hannah  Speakman  became  insane  in 
1860  or  that  she  received  no  consideration  for  the  lot  con- 
veyed to  Beddick,  and  aver  that,  as  the  wife  of  Hayes  Speak- 
man, she  did  receive  consideration.  And  the  said  Beddick 
deoied  that  he  knew  the  said  Hannah  Speakman  was  of 
unsound  mind  to  an  extent  that  rendered  her  incapable  of 
entering  into  a  contract ;  denies  that  her  signature  to  said 
deed  and  acknowledgment  thereof  were  procured  save  by 
fair  means  and  for  a  valuable  consideration ;  and  they  deny 
that  the  said  Hannah  Speakman  was  insane  at  the  time  of 
executing  said  deed,  aud  aver  that  they  were  bona  fide  pur- 
chasers, for  a  valuable  and  full  consideration,  without  notice  of 
disability. 

The  plaintififs  filed  replications  to  the  answers.  Evidence 
was  taken  before  an  examiner,  and  at  the  hearing  the  chan- 
cellor directed  the  issue  as  to  the  sanity  of  Hannah  Speak- 
man at  the  time  she  executed  and  acknowledged  said  deed  to 
be  tried  by  a  jury.  The  trial  was  had,  and  the  jury  found  that 
she  was  sane.  At  the  final  hearing,  the  court  was  of  the  opin- 
ion that  Hannah  Speakman  was  sane  at  the  time  of  executing 
said  deed,  and  passed  a  decree  accordingly,  and  dismissed  the 
bill  as  to  the  defendants  Beddick,  from  which  decree  the 
plaintififs  appealed. 

The  testimony  was  voluminous  and  contradictory  on  the 
question  of  insanity,  and  the  court  in  general  term  held  that 
the  chancellor  might  properly  rely  upon  the  verdict  of  the 
jury  in  favor  of  sanity,  as  the  evidence  was  conflicting  in 
its  character. 

The  decree  was  afiSrmed. 

0.  2>.  BarreU  for  plaintiflf. 

if.  Langhom  and  S.  B.  Bond  for  defendants. 
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CRBSWELL  AND  OTHERS,  COMMISSIONERS  OF  THE 
FREEDMAN'S  SAVINGS  AND  TRUST  COMPANY, 
VS.  ROBERT  WILLIAMS  ET  AL. 

In  Equity.— No.  4118. 

The  oommissioners  of  the  Freedman's  Sayings  and  Tmat  Company^  ap- 
pointed in  parsnance  of  the  act  of  Congress  of  Jane  20, 1874,  may  main- 
tain a  suit  in  their  own  names  to  fbreclose  a  mortgage  to  the  trnst 
company,  to  secnre  a  loan  of  money  for  which  the  company  held  the 
promissory  note  of  one  of  the  parties.  • 

STATEMENT  OF  THE  CASE. 

This  bill  was  filed  to  foreclose  a  mortgage  made  and  delivered 
on  the  3d  day  of  January,  1870,  by  W.  Y.  Fendall,  trustee,  and 
Robert  Williams,  and  Adele,  his  wife, whereby  they  conveyed 
to  the  Freedman's  Savings  and  Trnst  Company  certain  real 
estate  in  the  city  of  Washington,  to  secure  said  trast  com- 
pany the  payment,  on  demand,  of  the  sum  of  $9,000,  in  which 
amount  the  said  Robert  Williams  was  indebted  to  the  trust 
company,  and  for  which  he  had  given  his  promissory  note, 
payable  on  demand,  with  interest.  The  bill  represents  that 
only  the  sum  of  $2,500  had  been  paid  on  said  note,  and  that 
a  prior  incumbrance  on  the  same  property,  for  the  benefit  of 
H.  D.  Cooke  and  others,  had  been  fully  paid,  but  had  never 
been  discharged,  and  that  part  of  the  mortgaged  premises 
had  been  conveyed  to  Alexander  R.  Shepherd  subsequently 
to  the  date  of  the  mortgage  in  this  case,  and  that  said  Shep- 
herd's rights  are  subordinate  thereto.  The  bill  prays  that 
the  mortgage  may  be  foreclosed,  &c. 

The  defendants,  Robert  Williams,  A.  R.  Shepherd,  and  H. 
D.  Cooke,  demur  to  the  bill,  on  the  ground  that  the  plaintifis 
have  no  right  to  maintain  the  same,  and  are  not  proper  par- 
ties. 

The  complainants  are  the  commissioners  appointed  by  the 
trustees  of  the  trust  company,  in  pursuance  of  the  act  of 
Congress  of  June  20, 1874.  (18  Stat,  at  Large,  p.  129.)  This 
is  an  act  amending  the  charter  of  the  Freedman's  Saviugs 
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andXrast  Company;  and  the  seventh  section  contains  the 
provisions  material  in  considering  the  demurrer  ,and  reads  as 
follows  : 

^^  Whenever  it  shall  be  deemed  advisable  by  the  trnstees 
of  said  cori)oration  to  close  ap  its  entire  business,  then  they 
shall  select  three  competent  men,  *  *  *  to  be  approved 
by  the  Secretary  of  the  Treasury,  to  be  known  and  styled 
-commissioners,  whose  duty  it  shall  be  to  take  charge  of  all 
the  property  and  effects  of  said  conpany,  close  up  the  princi- 
pal and  subordinate  branches,  collect  from  the  branches  all 
the  deposits  they  have  on  hand,  and  proceed  to  collect  all 
sums  due  said  company,  and  dispose  of  all  the  property  owned 
by  said  company  as  speedily  as  the  interests  of  the  corporation 
require,  and  to  distribute  the  proceeds  among  the  creditors^ro 
rafa,  according  to  their  respective  amounts,  •  ♦  •  and  when- 
ever said  trustees  shall  file  with  the  Secretary  of  the  Treas- 
ury a  certified  copy  of  the  order  appointiu  g  said  commission- 
ers, and  they  shall  have  executed  the  bonds  and  taken  the 
oath  aforesaid,  then  said  commissioners  shall  be  invested 
with  the  legal  title  to  all  of  said  property  of  said  company 
for  the  purposes  of  this  act,  and  shall  have  full  power  and 
authority  to  sell  the  same,  and  make  deeds  of  conveyance  to 
any  and  all  of  the  real  estate  sold  by  them  to  purchasers.'' 

It  is  contended  by  the  parties  demurring  that  the  com- 
missioners cannot  maintain  this  suit  in  their  own  names, 
but  that  the  bill  should  have  been  filed  in  the  names  of  the 
oorporation,  the  Freedman's  Savings  and  Trust  Company. 
The  court  below  entered  a  decree  sustaining  the  demurrer, 
and  the  complainants  brought  the  case  here  on  appeal.  The 
general  term  reversed  the  decree  appealed  from,  on  the 
ground  that  the  act  amending  the  charter  had  been  accepted 
by  the  incorporators;  who  were  also  the  trustees  of  the  com- 
pany ;  and  that  the  provisions  of  the  statute  furnished  the 
commissioners  with  the  right  to  bring  the  suit  in  their  own 
name.  The  title  to  the  mortgage  was  transferred  with  the 
consent  of  the  corporation  to  the  complainants,  and  they 
may  therefore  properly  maintain  this  bill.  The  decree  was 
reversed,  the  demurrer  overruled,  and  the  case  sent  back, 
with  leave  to  the  defendants  to  plead  or  answer. 
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Enoch  Totten^  for  plaintiffs,  cited : 

School  District  vs.  Wood^  13  Mass.,  198 ;  Overseers  vs^ 
Birdsall^  1  Go  wen,  260,  note;  Supervisors  vs.  Stimpson^  4 
Hill,  136;  Silver  vs.  CummingSj  7  Wend.,  182;  Palmer  vs^ 
Vandenherg^  3  Wend.,  196;  Board  ofPyblio  Works  vs.  Mayor y, 
<£c.,  0/  Washingtofij  MS,;  Hodgson  vs.  Dexter^  1  Granch,  345; 
Overseers  vs.  Overseers^  18  Johns.,  418 ;  £(9n?»ed^  vs.  Gibsouj. 
8  Wall.,  498 ;  Ban^•  vs.  jBanfc,  14  Wall.,  383 ;  Bank  vs.  Ken- 
nedyj  17  Wall.,  19. 


WiUiam  A.  Cook  for  defendants. 
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WILLIAM    E.    CLARK   VS-    THE    PRESIDENT    AND 

DIRECTORS  OF  THE  NATIONAL  METROPOLITAN 

BANK. 

At  Law.— No.  12481. 

I.  No  negligence  will  be  impated  to  the  holder  of  a  check  upon  a  bank 

for  the  payment  of  money,  if  he  demands  payment  on  the  day  fol- 
lowing that  in  which  he  received  it. 

II.  If  the  holder  of  a  bank-check  unreasonably  delays  in  presenting  it, 

and  In  the  mean  while  the  bank  fails,  the  loss  will  be  his,  and  not 
that  of  the  drawer. 

III.  If  payment  of  a  bank-check  is  refnsed,  and  the  holder  retains  it  in  his 
possession,  and  delays  in  communicating  notice  of  non-payment  to 
the  drawer,  and  the  bank  fails,  the  loss  ought  to  fall  upon  the 
holder. 

IV.  A  bank-check  must  be  presented  for  payment,  like  a  bill  of  ezchange, 
before  the  drawer  can  be  sued. 

Y.  The  holder  of  a  bank-check  will  discharge  the  drawer  if  it  appears 
that  the  latter  has  sustained  any  iqjury  by  the  delay  or  negligence  of 
the  former. 

STATEMENT  OP  THE  CASE. 

This  action  was  brought  to  recover  the  sam  of  $3,509, 
which  the  plaintiff  claimed  to  have  deposited  in  the  bank  of 
the  defendant.  The  cause  was  tried  by  consent  before  the 
chief  justice  without  a  jury.  The  facts  proved  at  the  trial 
appear  to  be  as  follows : 

On  the  19th  of  September,  1873,  the  plaintiff,  residing  and 
doing  business  in  Washington,  D.  C,  had  on  deposit  in  the 
Washington  City  Savings-Bank  the  sum  of  $3,599. 

On  that  day  he  arranged  with  the  cashier  of  the  defend- 
ant to  transfer  this  deposit  to  the  defendant.  He  drew  his 
check  on  the  savings-bank  in  favor  of  the  defendant  for  the 
above  sum.  It  was  thereupon  credited  to  him  as  a  cash 
deposit  on  the  books  of  the  defendant  in  an  account  marked 
^^  Special  account,"  and  a  similar  entry  was  made  in  a  pass- 
book furnished  by  defendant  to  the  plaintiff.  On  Sat- 
urday, the  20th  of  September,  and  the  day  after  the  check 
was  deposited,  its  payment  was  demanded  of  the  savings- 
bank  by  the  defendant,  and  was  refused.  No  written  notice 
of  its  non-payment  was  given  to  the  plaintiff,  but,  on  the  fol- 
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lowing  Wednesday,  the  24th  of  September,  the  plaintilf' 8 
cashier,  book-keeper,  and  general  agent,  one  Strickland,  was 
in  the  defendant's  bank  between  11  o'clock  a.  m.  and  1  o'clock 
p.  m.,  and  was  verbally  notified  by  the  paying-teller  of  the  non- 
payment of  the  check,  and  requested  to  give  a  check  to 
square  the  plaintiff's  account,  and  he  communicated  the  in- 
formation to  the  plaintiff  about  5  o^dock  p.  m.  of  the  same 
day.  The  savings-bank  closed  its  doors  and  stopped  pay- 
ment about  noon  on  Thursday,  the  25th  of  September.  For 
three  or  four  days  before  that  time  and  up  to  the  hour  of  sus- 
pension they  were  paying  all  checks  presented  at  their  coun- 
ter, and  could  have  paid  this  check  if  it  had  been  presented. 
The  check  is  still  in  the  hands  of  the  defendant. 

Judgment  being  entered  for  plaintiff,  the  defendant  ap- 
pealed. 

A.  0.  Eiddle  and  Francis  Miller  for  plaintiff: 

The  brief  for  the  appellant  does  not  touch  the  case  in  hand. 
Its  references  apply  to  the  case  of  a  check  taken  for  collection, 
and  we  think  the  learned  counsel  misapprehended  the  law  in 
regard  to  the  collection  of  checks. 

1st.  The  holder  of  a  bank-check  is  bound  to  as  great  if  not 
greater  diligence  as  the  holder  of  a  bill  of  exchange  or  prom- 
issory note.  Cbitty  on  Bills,  433  and  386,  note,  1,  337;  Story 
on  Promissory  Notes,  sec.  493 ;  Tlie  Mohawk  Batik  vs.  Brod- 
erick  i&Bowell^  10  Wend.,  304;  Barker  vs.  Anderson^  21  Wend., 
372 ;  JDarbishire  et  al,  vs.  Parker^  6  Bast,  3;  Tfie  Mohaick  Bank 
vs.  Brodericky  13  Wend.,  133;  Oough  <&  Herring  vs.  StaatSj  13 
Wend.,  649. 

2d.  But  in  the  case  at  bar  the  check  was  presented  on 
Saturday,  and,  as  the  defendant  says,  payment  was  refused. 
The  bank  was  known  to  be  experiencing  a  '^ruu"  of  unex- 
ampled severity  and  duration,  but  the  defendant,  instead  of 
immediately  notifying  the  plaintiff  and  giving  him  an  oppor- 
tunity to  collect  his  money,  waits  four  days,  during  which 
time  the  bank  was  honoring  all  checks,  and  then  gives  the 
notice.  By  any  fair  construction  of  law  this  was  not  ^'  reason- 
able notice."  After  such  notice  the  plaintiff  would  certainly 
be  entitled  to  the  same  time  for  collecting  his  own  check,  if 
it  had  been  returned  to  him,  that  any  other  holder  of  it  would 
have  been,  to  wit,  the  whole  of  the  next  day;  but  the  bank 
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failed  at  qooq  of  that  day.  Moreover,  if  t  he  plaintiff  could  have 
collected  the  moaey  from  the  savings-bank  after  the  notice, 
a  fortiori  the  bank  could  have  done  so,  as  it  had  contracted. 
If  the  bank  could  collect  it,  it  should  have  done  so;  if  it  could 
not,  the  plaintiff  could  not. 

3d.  But  notice  to  Strickland  was  not  notice  to  the  plaintiff, 
unless  Strickland  had  authority  from  Olarke  to  draw  checks, 
of  which  there  is  no  proof  whatever. 

Walter  8.  Cox  for  defendant : 

The  question  of  law  presented,  upon  the  facts  found  by  the 
court,  is  whether  the  defendant  was  guilty  of  laches  in  the 
presentment  of  the  plaintiff's  check  for  payment  and  giving 
notice  of  its  dishonor. 

The  holder  of  a  bank  check  is  not  bound  to  exercise  the 
same  diligence  in  demanding  payment  and  giving  notice  as 
is  required  in  regard  to  promissory  notes  and  bills  of  exchange 
The  drawer  of  the  check  is  considered  the  principal  debtor  to 
the  holder,  and  is  not  discharged  by  any  laches  of  the  latter, 
in  the  particulars  mentioned,  unless  actual  loss  results  from 
it.  Thus,  if  the  bank  still  remains  solvent,  payment  need  not 
have  been  demanded  for  months.  The  question  of  prompt- 
ness is  only  material  where  the  bank  became  insolvent  after 
the  giving  ot  the  check.  In  that  case,  it  must  appear  that 
the  check  was  presented  within  a  reasonable  time.  And  its 
presentment  within  business  hours  of  the  day  after  it  was 
received  is  sufficient,  though  the  b<ank  may  have  closed  its 
doors  meanwhile.  (See  Story  on  Promissory  Notes,  sec.  492 
€t  seq.)  In  this  case  there  can  be  no  question  about  diligence 
in  presenting  the  check,  for  it  was  presented  on  the  day  after 
its  receipt,  and  five  days  before  the  stoppage  of  the  bank. 

The  same  general  principles  apply  to  the  notice  of  non-pay- 
ment. If  such  notice  had  been  given  on  Monday,  its 
sufficiency  could  not  have  been  disputed  on  the  score  of 
promptness.  It  was  given  on  Wednesday,  when  the  bank 
was  still  solvent,  at  such  an  hour  that  plaintiff  had  twenty- 
four  hours'  time  within  which  to  take  the  check  himself  and 
collect  it.  It  was  not  the  work  of  thirty  minutes  to  do  so. 
And  by  the  finding  of  facts,  it  appears  that  if  presented  at 
any  time  before  noon  of  the  next  day,  alter  notice  was  received, 
it  would  have  been  paid.    How  can  it  be  held,  then,  as  a  con- 
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elusion  of  law,  that  the  loss  of  the  money  was  the  resalt  of 
defendant's  laches  f    If  not,  it  is  not  responsible. 

That  the  notice  to  the  plaintifiPs  agent  was  sufficient,  see 
Story  on  Promissory  Xotes,  sec.  307. 


Mr.  Justice  MaoArthur  delivered  the  opinion  of  the 
court : 

A  jury  was  waived  in  this  case,  and  a  statement  of  the 
facts  proved  at  the  trial  has  been  made  by  the  court. 

It  appears  the  court  found  the  face  to  be,  that  the  check 
in  question  was  presented  the  day  after  it  was  received,  and 
payment  refused.  It  is  now  well  settled  that,  in  respect 
to  a  check  on  a  banker,  no  negligence  can  be  imputed  to  the 
holder  if  he  demands  payment  on  the  day  following  that  in 
which  he  received  it.  According  to  this  rule,  the  defendant 
used  all  the  dispatch  and  diligence  required  by  the  law  in 
regard  to  the  matter  of  presentment,  in  Deener  vs.  Brown, 
1  MacA.,  350 ;  this  court  decided,  that  if  the  holder  of  a 
check  delays  in  presenting  it,  and  in  mean  time  the  bank  fails,, 
the  loss  will  be  his,  and  not  that  of  the  drawer.  By  an  appli- 
cation of  the  same  principle  it  ought  also  to  be  held  that  if 
payment  is  refused,  and  notice  is  not  given  to  the  drawer^ 
and  if  the  holder  retain  possession  of  the  check  and  mean- 
while the  banks  fails  the  loss  should  also  fall  upon  the  hol- 
der. In  the  case  under  consideration  it  is  stated  that  the 
savings-bank  did  not  dose  its  doors  for  three  day  after  such 
refusal,  and  during  that  period  was  paying  all  checks  presented 
at  its  counter,  and  would  have  paid  this  check  if  it  had 
been  presented.  If  the  fact  of  dishonor  had  been  commani- 
ted  to  the  plaintiff  on  the  day  when  payment  was  demanded, 
or  on  the  one  following,  it  would  have  afforded  a  reasonable 
opportunity  to  make  arrangements  for  the  protection  of  the 
deposit.  A  bank-check  is  said  in  many  of  the  cases  to 
resemble  a  bill  of  exchange.  Harper  vs.  Anderson^  21  Wend., 
372 ;  Deener  vs.  Brown,  1  MacA.,  350 ;  Cruger  vs.  Armstrangy 
3  Johns.  Oases,  5 ;  Boehm  vs.  Sterling,  7  T.  K.,  419,  where  Lord 
Kenyon  said  that  the  same  rules  apply  to  both.  * 

It  is  therefore  necessary  that  the  check  should  be  present- 
ed for  payment,  like  a  bill,  before  the  drawer  caa  be  sued* 
Indeed  they  are  not  due  at  all  until  payment  is  demanded. 
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The  drawer  of  a  bill  of  exchange  is  entitled  to  notice  of  pre- 
ficntment  and  non-acceptance  or  non-payment ;  and  the  same 
principle  is  applied  to  the  drawer  of  a  check  when  the  latter 
seeks  to  protect  himself  from  the  laches  of  the  holder.  In 
Oough  vs.  StaatSj  13  Wend.,  549 ;  the  old  snpreme  court  of 
New  York  said :  **The  general  rule,  as  laid  down  in  Murray 
vs.  Judahj  6  Gowen,  490,  is  recognized,  that  a  check  is  not 
dae  from  the  drawer  until  payment  had  been  demanded  from 
the  drawee  and  refused  by  him ;  and  that,  as  between  the 
holder  and  the  drawer,  a  demand  at  any  time  before  suit  is 
brought  is  sufficient,  urUesa  it  appears  that  the  drawee  has 
/ailedj  or  the  drawer  has  in  sone  other  manner  sustained  injury 
by  the  delay,^  And  the  same  court,  in  Barker  vs.  Anderson^ 
decided  that  an  action  does  not  lie  on  a  bank-check  against 
the  drawer  until  after  notice  of  presentment  and  non-pay- 
ment. 

It  is,  therefore,  a  recognized  i)rinciple  that  the  maker  of  a 
bank-cbeck  and  of  a  bill  of  exchange  stand  in  a  position  of 
liability  that  is  quite  similar,  and  that  the  holder  of  such 
instruments  will  discharge  the  drawer  if  it  appear  that  the 
latter  has  sustained  any  injury  by  his  delay  or  negligence. 
In  the  present  case  the  demand  was  made  on  Saturday,  but 
notice  was  not  given  until  Wednesday  of  the  following  week, 
and  even  then  only  verbally,  to  the  book-keeper  or  general 
agent  of  the  plaintiff^  who  happened  to  be  in  the  defendant's 
bank  on  that  day,  and  he  communicated  the  information  to 
the  plaintiff,  after  banking-hours,  in  the  evening.  Next  day, 
about  noon,  the  savings-bank  closed  its  doors  and  suspended 
business.  There  can  be  no  doubt  that  the  laches  which  occa- 
sioned the  loss  is  to  be  imputed  to  defendant.  Good  faith 
required  that  notice  should  at  once  be  given  to  the  plaintiff. 
A  ran  was  made  upon  all  the  banks,  and  it  was  a  period  of 
great  financial  embarrassment.  Under  these  circumstances 
the  delay  in  giving  notice  of  the  non-payment  of  the  check, 
and  the  loose  and  irregular  manner  in  which  it  was  commu- 
nicated, indicate  very  great,  if  not  gross,  negligence  on  the 
part  of  the  defendant.  The  loss  then  occasioned  must  be 
borne  by  it.  Without  expressing  an  opinion  as  to  whether 
the  defendant  made  the  check  its  own  in  the  first  instance, 
we  all  think  that  plaintiff  is  entitled  to  judgment. 

Judgment  affirmed. 
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SETH  DKIGGS  vs.  JOSEPH  DANIELS. 
In  Equity.— No.  2669. 

L  No  appeal  will  lie  fVom  an  order  denying  a  motion  not  involving  the 
merits  of  the  action. 

II.  Where  a  motion  is  made  for  the  delivery  of  certificates  to  the  plaint- 
iffs solicitor,  which  were  deposited  with  the  clerk  of  the  conrt  by 
an  agreement  of  the  parties,  and  the  motion  is  denied,  no  appeal  will 
lie  from  such  refusal. 

STATEMENT  OF  THE  CASE. 

Motion  to  dismiss  appeal. 

The  suit  was  brought  to  recover  among  other  things,  cer- 
tain certificates  of  award  made  by  the  late  Venezuelan  com- 
mission, amounting  at  par  to  $25,000.  In  the  course  of  the 
proceedings  $20,000  of  these  certificates  were  deposited  with 
the  clerk  of  the  court,  and  it  was  also  stipulated  by  the  coun- 
sel on  both  sides  that  the  defendant  should  deposit  the  re- 
maining $5,000  of  certificates  and  pay  $1,000  in  money  to 
the  plaintifi'  or  his  solicitors  within  fifteen  days  thereafter. . 

The  stipulation  concluded  in  the  following  words : 

^'  And  the  plaintiff  agrees  that,  upon  this  being  done,  the 
case  shall  be  entered  ^  settled  by  agreement  between  the  par- 
ties,' and,  further,  that  the  $25,000  of  Venezuelan  certificates 
shall  be  held  by  the  court  subject  to  any  claim  to  be  made 
upon  them  by  the  administrator  de  banis  non  of  John  Olark's 
estate,  or  the  assignee  or  creditors  of  that  estate,  or  Mrs. 
Miller ;  such  claims  to  be  presented  within  thirty  days  after 
such  payment." 

After  the  certificates  had  been  fully  deposited,  and  more 
than  thirty  days  having  transpired,  and  no  claims  having 
been  presented  by  the  administrator  or  creditors  of  the  Clark 
estate,  or  by  Mrs.  Miller,  the  plaintiff's  counsel  moved  the 
court  for  an  order  directing  the  delivery  of  such  certificates 
to  his  solicitor  of  record.  The  motion  was  overruled,  from 
which  this  appeal  was  taken  by  the  defendant. 
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B.  F.  Butlevj  of  Massachasetts,  and  22.  D.  Mussey^  for 
plaintiff : 

The  plaintiff  contends  that  the  only  fair  constrnction  of 
the  above  stipnlation  is  that  the  claims  to  be  made  against 
the  certificates  were  to  be  filed  in  this  case,  were  to  be  di- 
rected specifically  to  the  certificates  referred  and  deposited^ 
and  that  in  default  of  the  presentation  of  such  claims,  the 
coort  should  have  ordered  the  delivery  of  the  certificates  to 
the  plaintiff. 

Jaines  O.  Payne  for  defendant. 

By  the  Couet  : 

The  order  appealed  from  determines  no  question  involving  ' 
the  merits  of  the  action.    The  refusal  to  deliver  the  certifi- 
cates is  an  intermediate  proceeding,  and  its  regularity  can 
only  come  before  us  for  review  on  an  appeal  from  the  final 
jadgment  or  decree. 

The  appeal  must  therefore  be  dismissed. 
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JULIA  E.  BRICK,  EDWARD  D.  WHITE,  AND  JAMBS 
HOW,  EXECUTORS  OF  JOSEPH  K.  BRICK,  PLAINT- 
IFFS,  VS,  SAMUEL  R.  BRICK  AND  THE  WASHING- 
TON GASLIGHT  COMPANY,  DEFENDANTS. 

In  Equity.— No.  3625. 

I.  A  suit  in  equity  was  brought  in  this  court  against  non-resident  defend- 

ants, who  had  been  appointed  collectors  of  an  estate  in  New  York,  pend- 
ing proceed!  ngs  to  set  aside  the  will  of  a  testator.  There  had  been  no 
service  upon  such  defendants  except  by  advertisement  in  a  city  news- 
paper, nor  had  they  entered  any  appearance  in  the  suit :  Held,  that 
the  decree  rendered  therein  was  not  binding  upon  the  ezecators  to 
whom  letters  testamentary  issued  after  the  will  had  been  suatained 
by  the  New  York  court  of  appeals. 

II.  Where  B  declared  that  he  was  holding:  certain  stock  for  the  benefit  of 

his  brother,  and  made  an  affidavit  to  that  effect  for  the  purpose  of 
being  relieved  from  a  tax,  which  otherwise  be  would  have  been 
obliged  to  pay  for  the  stock ;  when,  in  point  of  fact,  he  had  purchased 
and  paid  for  the  stock  himself,  and  it  stood  in  the  books  of  the  com- 
pany in  his  name,  and  he  retained  possession  of  the  certificate  there- 
for until  his  death,  his  bad  faith  in  this  respect  is  not  sufficient  to 
create  a  trust  or  claim  of  title  on  the  part  of  such  brother. 

III.  He  who  sets  up  a  claim  to  property  of  any  kind  must  establish  his 
own  right.  If  he  has  no  right  in  himself,  it  matters  not  what  declar- 
ation may  have  been  made  to  others  by  the  party  to  whom  it  does  in 
fact  belong,  especially  vrhere  there  has  been  no  delivery  of  possession. 

STATEMENT  OF  THE  CASE. 

The  bill  Id  this  case  states  that,  on  the  29th  of  September, 
1S64,  Joseph  K.  Brick  parchased  through  his  brother,  Sam- 
uel B.  Brick,  two  hundred  and  fifty  shares  of  Washington 
Gas-Light  Company  Stock,  and  paid  therefor  five  thousand 
two  hundred  and  fifty  dollars;  that,  on  the  6th  day  of  Octo- 
ber, 1864,  a  certificate  for  the  said  shares  of  stock  was  rega- 
larly  issued  to  him ;  that  the  widow  of  the  said  Joseph  K. 
Brick,  who  is  one  of  the  plaintiff's,  personally  knows  that  the 
purchase  was  made  as  alleged ;  that  the  said  certificate  of 
the  shares  of  stock  was  retained  in  the  possession  of  the  said 
Joseph  K.  Brick  during  his  life-time,  was  found  among  the 
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assets  of  bis  estate  after  his  death,  aud  returned  in  the  in- 
ventory filed  by  the  executors  in  the  surrogate's  court  of 
Kings  County,  New  York,  in  1868 ;  that  this  stock  was  pur- 
chased by  Joseph  at  the  instance,  and  for  the  purpose  of 
aiding  Samuel  in  some  matters  of  business  he  had  with  the 
saia  gas-light  company,  and  not  for  the  purpose  of  specu- 
lation ;  that  Samuel  promised  to  defend  Joseph  from  loss  by 
reason  of  such  purchase,  and  that  Joseph  from  time  to  time 
«poke  of  the  said  stock  as  the  property  of  the  said  Samuel, 
but  that  Samuel  never  did  pay  for  the  same,  nor  enter  into 
any  contract  with  Joseph  during  his  life-time,  nor  with  his 
representatives  since  his  death,  to  pay  for  the  same ;  that,  on 
the  3d  of  July,  1865,  Joseph  returned  the  said  stock  as  his 
property  in  his  schedule,  or  tax  list,  and  on  the  5th  of  May, 
1866,  in  order  to  get  rid  of  the  payment  of  the  tax  assessed 
thereon,  said  stock  proving  unproductive,  made  oath  that 
said  stock  belonged  to  said  Samuel,  aud  was  held  by  him, 
Joseph,  for  Samuel's  use,  and  that  said  Samuel  made  the 
same  statement  to  the  officers  of  the  Washington  Gas-Light 
Company ;  and  that,  on  the  25th  of  July,  1866,  the  said  Joseph 
made  a  similar  affidavit  concerning 'said  stock  ;  that  Samuel 
wrote  to  Joseph  in  May  and  December,  1866,  about  said 
stock,  which  letters  are  exhibited,  and  that  in  fact  Joseph 
never  parted  with  said  stock  to  Samuel,  but  concluded  to 
keep  it,  and  did  keep  it  until  his  death. 

That  Joseph  died  in  August,  1867;  that  in  January,  1871, 
Samuel  filed  a  bill  in  this  court,  praying  that  the  said  gas- 
light company  might  be  enjoined  from  allowing  the  said 
stock  to  be  controlled  by,  or  transferred  to,  the  representa- 
tives of  said  Joseph;  that  said  cause  wa^  so  proceeded  with 
that  the  injunction  prayed  was  ordered,  and  an  account  taken 
by  the  auditor,  all  of  which  proceedings  were  coram  nonjadice 
and  void  ;  that  the  representatives  of  said  Joseph  have  since 
applied  to  said  gas-light  company  for  the  dividends  upon 
said  stock,  and  for  permission  to  transfer  the  same,  but  that 
said  company  refused  to  grant  said  application,  because  it 
believes  itself  to  be  restrained  from  so  doing  by  the  said  injunc- 
tion, setting  up  and  alleging,  as  does  the  said  Samuel,  that 
the  title  to  the  said  stock  and  to  the  dividends  accrued  thereoa 
has  been  determined  by  the  decree  made  in  said  case. 
17  D 
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The  bill  prays  that  Samuel  B.  Brick  may  be  enjoined  from 
setting  up  any  claim  to  said  stock  or  the  dividends  accraed 
thereon;  that  he  be  ordered  to  dismiss  his  bill  in  the  former 
case;  that  said  gas-light  company  be  ordered  to  pay  to 
plaintiffs  all  the  accrued  dividends  on  the  said  shares  of  stocky 
and  to  transfer  the  same  to  them  on  its  books,  and  for  gen- 
eral relief. 

The  answer  of  Samuel  E.  Brick  denies  that  Joseph  pur- 
chased on  the  29th  of  September,  1864,  through  him,  two^ 
hundred  and  fifty  shares  of  stock  of  the  Washington  Gas- 
Light  Company,  and  avers  that  on  the  date  mentioned  he 
purchased  himself,  and  on  his  own  account,  five  hundred 
shares  of  that  stock,  and  paid  for  them  with  his  check  on  the 
Manufacturers  and  Mechanics'  Bank  of  Philadelphia.  The 
answer  further  states  that  the  respondent  was  well  acquainted 
with  the  affairs  of  the  gas-light  company;  felt  sure  that 
its  stock  would  rise  considerably  in  value;  was  very  anx- 
ious to  purchase  all  that  he  could,  and,  not  having  the  money 
that  he  could  devote  to.  that  purpose,  he  applied  to  his  brother 
Joseph  for  a  loan;  that,  upon  the  faith  of  a  letter  from  hia 
brother,  informing  him  that  he  could  raise  the  money  for  him 
at  seven  per  cent.,  he  bought  the  five  hundred  shares ;  that 
his  brother  loaned  him  $5,250,  and  that  he,  respondent,  for 
the  purpose  of  securing  the  payment  of  the  loan  and  with  the 
perfect  understanding  that  he  could  redeem  the  stock  at  any 
time,  by  paying  the  money  loaned  with  interest,  caused  the 
certificate  for  two  hundred  and  fifty  shares  of  the  stock  pur- 
chased by  him  to  be  made  out  in  the  name  of  his  brother ; 
that  he  never  made  any  promise  to  save  his  brother  from  loss 
on  said  stock ;  that  there  could  be  no  loss  to  him,  said  stock 
being  in  his  hands  simply  as  collateral  to  the  loan  made  to 
respondent ;  that  his  brother  had  no  object  to  assist  respond- 
ent in  any  matters  of  business  with  the  said  gas  company, 
but  on  his  account,  and  for  interests  out  of  which  he 
realized  a  profit,  was  desirous  to  have  his  name  appear  upon 
the  books  of  the  company  as  a  stockholder ;  that  his  brother 
always  spoke  of  the  stock  as  belonging  to  respondent ;  made 
affidavit  to  that  fact  on  two  occasions,  and  directed  respond- 
ent to  inform  the  officers  of  the  gas-light  company  that  the 
two  hundred  and  fifty  shares  of  stock  appeariug  in  his  name 
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upon  the  books  of  the  company  were  not  hie,  but  held  by  him 
for  respondent;  that  these  statements  and  affidavits  were 
made  in  good  faith,  and  for  no  purpose  of  fraud  or  conceal- 
ment ;  that  respondent  never  offered  to  purchase  the  said 
stock,  but  did  offer  to  redeem  the  same  from  his  brother  dur- 
ing his  life-time,  and  after  his  death  from  his  personal  repre- 
sentatives. 

The  answer  of  the  gas-light  company.shows  that  the  com- 
pany know  nothing  more  about  the  title  to  the  stock  than 
appears  upon  its  books,  but  admits  that  it  was  notified  by 
Samuel  B.  Brick  that  the  stock,  though  appearing  in  the 
name  of  Joseph  E.  Brick  upon  its  books,  was  in  point  of 
fact  held  by  said  Joseph  for  and  on  account  of  said  Samuel } 
admits  that  it  has  refused  to  pay  the  dividends  or  allow  the 
stock  to  be  transferred  to  plaintiff,  because  it  is  restrained 
from  so  doing  by  the  order  of  this  court. 

The  proofs  show  that  Joseph  K.  Brick  paid  for  the  two  hun- 
dred and  fifty  shares  of  Washington  gas-light  stock  in  contro- 
versy, and  that  such  stock  stands  in  his  name  on  the  books  of 
the  company,  and  that  he  received  dividends  upon  said  stock 
up  to  the  time  of  his  death,  which  occurred  in  August,  1867. 
The  plaintiffs  are  the  executors  of  the  last  will  of  said  Joseph 
K.  Brick,  and  in  that  capacity  are  in  possession  of  the  certifi- 
cate of  said  stock,  and  that  the  same  have  never  been  as- 
signed or  transferred  to  any  one.  It  also  appears  that  the 
defendant  lodged  a  caveat  against  the  will  of  his  brother, 
the  said  Joseph,  and  a  final  decision  was  not  attained  in 
that  controversy  until  the  month  of  April,  1872,  when  the 
said  will  was  fully  admitted  to  probate.  Pending  the  pro- 
ceedings on  the  caveat^  collectors  of  the  estate,  for  the  time 
being,  were  appointed  by  the  probate  court  for  Kings 
County,  in  the  State  of  New  York,  and  the  defendant,  Sam- 
uel B.  Brick,  in  the  month  of  January,  1871,  filed  his  bill  iu 
equity  in  this  court  against  the  said  collectors  and  the 
Washington  Oas-Light  Company,  in  which  the  said  Samuel 
K.  Brick  set  up  that  two  hundred  and  fifty  shares  in  said 
gas  company,  standing  in  the  name  of  said  Joseph  K.  Brick,  in 
fact  belonged  to  him,  and  said  Joseph  K.  held  them  only  as 
security  for  a  certain  sum  of  money  lent  by  him  to  said 
Samuel  B.,  seeking  to  redeem  the  same,  and  praying  for  an 
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iDJUQCtiou  to  restrain  the  transfer  of  them  by  the  said  col- 
lectors, for  a  settlement  of  his  mortgage,  and  for  the  trans- 
fer of  the  stock  to  him.  This  caase  was  proceeded  in  and  a 
decree  rendered  according  to  the  prayer  of  the  bill  thereon. 

After  the  will  of  the  said  Joseph  K.  had  been  sustained  by 
the  judgment  of  the  conrt  of  appeals  of  New  York,  letters 
testamentary  were  granted  to  the  complainants,  who  there- 
upon filed  their  bill  lU  this  court,  claiming  the  stock  as  the 
property  of  the  estate  of  Joseph  K.  Brick,  and  seeking  to 
have  the  injunction  in  the  former  case  set  aside,  and  a  decree 
authorizing  them  to  transfer  the  stock  to  the  heirs  of  said 
estate. 

The  evidence  to  show  title  in  the  complainants  consists  in 
the  certificate  of  stock  issued  by  Dhe  gas  company  to  Joseph 
K.  Brick  for  two  hundred  and  fifty  shares  of  their  capital 
stock,  dated  October  6, 1864,  at  $21  per  share,  making  $5,200, 
which  he  paid  by  his  check  of  even  date  with  the  certificate. 
That  the  certificate  had  never  been  transferred,  and  was 
found  by  complainants  among  the  papers  of  their  testator, 
and  had  been  embraced  in  the  inventory  of  the  estate  in  the 
year  1868.  The  following  letter  from  Joseph  K.  to  Samuel 
[R.  Brick,  and  the  answer  thereto,  show  the  nature  of  the 
correspondence  and  declarations  of  the  parties  between  them- 
43elves  as  affecting  title  to  the  stock. 

"Beooklyn,  May  5, 1866. 

^'Deab  Beotheb:  If  you  remember,  some  year  and  a  half 
ago,  when  I  got  the  Washington  gaslight  stock,  I  took  it 
to  give  you  strength  in  the  company,  which  was  the  fact. 
Kow,  there  is  a  State  law  in  this  State  that  gives  assessors 
power  to  assess  all  stocks  owned  outside  of  the  State,  to  the 
full  amount,  at  the  same  rate  as  real  estate,  which  is  about 
3^  per  cent. ;  at  that  rate  you  see  what  little  advantage  it 
would  be  for  me  to  hold  stocks  outside  of  the  State.  Now, 
this  has  been  got  hold  of  by  our  assessors,  and  I  made  the 
above  statement  to  set  them  aside.  I  told  them  it  stood  on 
the  books  in  my  name,  but  I  held  it  for  your  benefit,  which  is 
.80,  CM  I  should  never  have  bought  under  any  other  circum- 
stances. 

^^Now,  I  wwt  you,  as  soon  as  you  receive  this,  to  advise 
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the  president  and  secretary  that  sach  is  the  case,  aud  it'  they 
write  from  here  to  know  anything  abont  the  matter  to  say 
so,  or  pBy  no  attention  to  them. 

<^  In  the  mean  time  I  will  give  you  a  power  of  attorney  to  sell 
or  take  it  to  yourself,  as  I  need  the  funds  very  much  in  my  bust- 
nessj  and  must  raise  some  money  at  once. 

^^  Please  let  me  hear  from  you  what  it  is  worth  in  your  mar- 
Jcet  I  cannot  afford  to  hold  it  as  1  want  money  badly,  and 
that  pays  nothiihg. 

^^  I  hope  you  will  lose  no  time  about  writing  to  the  secretary 
or  president,  as  the  case  may  be. 

*^I  have  been  hoping  to  come  on  before  this,  bnt  have  been 
too  unwell.  •  *  •  • 

"Yours,  &c., 

"JOSEPH.'' 

Answers  to  foregoing, 

"  Pheladblphia,  May  7, 1866. 

"  Dear  Brother  :  Your  letter  at  hand ;  all  parts  noted ; 
due  regard  to  the  stock ;  you  say  it  pays  nothing ;  you  mis- 
take. If  you  have  not  received  a  dividend,  it  is  certainly 
strange;  I  got  one  on  February  17,  $100  per  share^or  5  per 
cent.  I  saw  your  check  for  $250 }  however,  if  you  have  not 
received  it,  send  me  your  order  to  receive  it  for  you  at  once, 
and  I  will  forward  it  to  you,  or.  if  you  don't  wish  to  keep  the 
stock,  I  will  try  and  raise  the  money  and  take  it  off  of  your 
hands.  If  yon  so  conclude,  advise  me  at  once,  that  I  may 
have  a  little  time  to  raise  the  money.  Alfred  and  Joe  can 
take  some  of  it,  if  they  can  sell  their  5.20  t)onds. 

"Or,  I  will  do  this :  I  will  take  the  stock,  allow  you  7  per 
cent,  interest  from  the  time  you  gave  your  check,  deducting 
the  dividend  February  1 ;  that  is,  if  you  have  received  the 
same ;  if  not,  you  give  me  your  order  to  receive  it  in  your 
place  as  your  attorney.  Then  I  will  stand  thus :  Nineteen 
months'  interest,  at  7  per  cent.,  $581.12 ;  stock,  $5,250 ;  total 
stock  and  interest  less  the  $250  dividend,  $5,581.12,  or, 
with  the  February  interest,  $5,831.12.  You  will  observe  I 
have  calculated  the  interest  upon  the  whole  amount,  $5,250. 

"  There  has  not  been  any  sales  of  stock  for  some  time,  and 
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no  bids  that  I  know  of  I  called  at  my  broker's  to-day;  he 
said,  ^  I  can  sell  it  readily,'  bat  did  not  name  a  prioe^  as  it  is 
seldom  in  the  market.  I  did  hear  Biggs,  the  banker  in 
Washington,  boaght  210  shares  at  $22  per  share.  I  think  it 
is  worth  mach  more  than  that,  particularly  should  we  get  onr 
bill  through  for  the  increase  of  capital ;  bat  Congress,  as  yoa 
know,  is  uncertain.  I  will  give  them  notice  at  Washington, 
as  you  desire,  that  the  stock  is  mine,  but  held  by  you  or  in 
your  name.  If  you  conclude  to  take  my  offer,  state  how  many 
days  before  you  want  the  money.  If  I  conclude  to  keep  the 
stock,  I  will  have  to  sell  some  others;  I  may,  however,  (that 
is,  if  you  let  me  have  it  upon  the  terms  stated  above,)  raise 
the  money  for  a  short  time,  and  sell  out  in  lots,  and  thereby 
make  a  few  dollars ;  I  want  to  place  it  to  suit  myself.  I  go 
to  Wilmington  to-morrow  with  drawing  and  specifications  to 
extend  their  works.  We  shall  want  twenty  retorts,  clay — four 
benches,  of  Ave  each — with  everything  new  ;  I  have  laid  the 
work  out. 

"  S.  B.  BRICK." 

"  Sunday,  May  13. 
^<  Deab  Bbotheb  :  You  wrote  me  the  other  day  in  a  great 
hurry  about  your  stock,  and  I  answered  at  once ;  since  which 
time  I  have  not  heard  from  you  whether  it  met  with  your  ap- 
probation or  not.  You  will  let  me  know,  as  I  don't  wish  to 
keep  parties  waiting.  I  have  the  Wilmington  extension. 
"  Your  brother, 

«  SAMUEL." 

The  following  is  also  a  passage  extracted  from  one  of  Sam- 
uel's letters,  dated  December  16, 1866 : 

"  Bbotheb  Joe  :  You  scolded  me  at  one  time  pretty  hard 
about  that  Washington  gas  stock.  Now  what  will  you  take 
for  it — clean  out  ?    Let  me  know." 

The  testimony  further  shows  that  Samuel  B.  made  the 
purchase  of  the  stock  in  his  brother's  name,  and  with  his 
money,  for  $20  per  share,  and  next  day  charged  Joseph  K. 
$21  per  share. 

On  the  other  hand,  Samuel  B.  Brick  introduced  testimony 
tending  to  show  that  the  money  used  in  the  purchase  of  the 
stock  was  advanced  to  him  by  Joseph  K.  as  a  loan,  and  that 
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the  certificate  was  taken  in  the  name  of  the  latter,  simply  as 
■a  secarity  therefor.  He  also  relied  upon  the  subseqaent  acts 
of  the  parties  with  respect  to  this  stock.  The  proofs  show, 
without  any  contradiction,  that  in  July,  1865,  Joseph  E. 
Brick  made  retam  to  the  assessors  of  the  State  of  New 
York  of  his  personal  proi>erty,  and  in  that  retam  included 
^5,000  of  the  Washington  Gas  Light  Company  bonds,  and 
was  assessed  accordingly,  as  appears  from  an  extract  of  tax- 
roll,  20th  ward,  Brooklyn,  1865.  In  May,  1866,  Joseph 
made  oath  that  the  statement  so  made  by  him  in  Jnly,  1865, 
was  incorrect,  and  that  he  was  erroneonsly  assessed  for  that 
year  to  the  amount  of  $5,000,  which  error  arose  from  his 
having  inserted  in  said  statement  $5,000  stock  held  by  him 
for  his  brother ;  that  he  has  no  pecuniary  interest  in  said 
^5,000.  and  bad  made  the  ai&davit  to  have  the  error  c-orrected. 
The  correction  asked  for  was  made  accordingly. 

This  is  the  matter  referred  to  in  the  letter  of  the  5th  of 
May,  1866,  from  Joseph  to  Samuel,  which  is  given  in  full  in 
the  former  part  of  this  statement. 

Other  declarations  of  Joseph  E.  were  also  given  in  evi- 
dence, made  to  strangers  to  this  record,  for  the  purpose  of 
showing  that  he  held  said  stock  in  trust  for  the  defendant, 
Samnel  E.  Brick  ;  but  the  depositions  woald  swell  this  state- 
ment beyond  the  limits  of  a  brief  report,  and  sufficient  has 
been  stated  for  the  purpose  of  illustrating  the  decision. 
The  cause  is  now  in  the  general  term  upon  an  appeal  from 
a  decree  in  favor  of  the  complainants. 

Joseph  H.  Bradley  for  complainants : 

There  is  no  question  of  law  in  the  case,  other  than  this : 
Can  loose  and  idle,  or  even  positive,  declarations  to  a  third 
party  be  evidence  sufficient  in  a  contest  between  two  par- 
ties to  control  the  acts  and  declarations  of  the  parties  inter 
sCy  and  to  discredit  those  acts  and  declarations  t 

We  think  the  law  is  clear,  and  perfectly  consistent  with 
reason  and  common  sense,  that  such  evidence  is  wholly  in- 
sufficient to  control  the  proofs  exhibited  by  such  acts  and 
declarations,  and  that  the  chancellor  was  right  in  the  decree 
he  made. 
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Wm.  B,  Webb  for  defendants : 

The  declarations  and  admissions  of  the  deceased,  Joaeph. 
K.  Brick,  are  safficient  for,  and  do  raise,  a  trust  in  favor  of 
Samuel  as  to  these  two  hundred  fifty  and  shares  of  gas-com- 
pany stock  and  all  their'incidents,  and  constitute  him,  Joseph^ 
a  trustee  in  respect  to  them  for  the  benefit  of  Samuel.  A  trust 
in  respect  to  realty,  even,  need  not  be  created  by  writing,  but 
only  manifested  or  proved  by  writing  ]  and  it  has  been  held  from 
the  earliest  times  that  a  trust  in  respect  to  personal  prop- 
erty is  not  within  the  statu^  of  frauds,  and  may  be  created 
just  as  trusts  were  created  before  the  statute  by  parol.  Lord 
Loughborough  in  Fordyce  vs.  Willift^  3  Bro.  0.  R.,  587 ;  Fors- 
*ter  vs.  RdU^  3  Ves.,  jr.,  707  Steere  vs.  Steerej  5  Johns.  Ch. 
Bep.,  1 5  MeCubbin  vs.  Cromwell,  7  Gill  &  Johns.,  167 ;  Barrell 
vs.  Joy,  10  Mass.,  221 ;  Kimball  vs.  Morton^  1  Hals.  Ghy.,  31 ;. 
Benbow  vs.  Townsend^  1  M.  &  K.,  506 ;  KUpin  vs.  Kilpin^  1 
M.  &  K.,  520 ;  Ex  parte  Pye,  Ex  parte  Dubost,  18  Ves.,  140  y 
Wlieatly  vs.  Purr,  1  Keen,  551. 

The  plaintiffs,  who  are  the  executors  of  the  testator,  are 
estopped  by  the  affidavit  made  by  him  in  respect  to  thia 
stock,  and  cannot  set  up  title  in  said  testator.  The  re<^nt 
decisions  in  the  courts  in  this  country  and  in  England  ap- 
pear to  have  given  a  much  broader  sweep  to  the  doctrine  of 
estoppel  in  pais  than  that  which  formerly  existed  and  to  have 
established  that,  in  all  cases  where  an  a>ct  is  done,  or  a  state- 
ment made  by  a  party,  the  truth  or  efficacy  of  which  it  would 
be  a  fraud  on  his  part  to  contradict  or  impair,  then  the  char- 
acter of  an  estoppel  shall  be  given  to  what  would  otherwise 
be  a  mere  matter  of  evidence,  and  it  will,  therefore,  become 
binding  upon  a  jury,  even  in  the  presence  of  proof  of  a  con- 
trary nature.  Stephens  vs.  Baird,  9  Oowen,  274 ;  Presbyterian 
Cong.  vs.  Williamsj  9  Wend.,  147 ;  Picard  vs.  8ears*^  9  AdoL 
&  Ellis,  469 ;  Qregg  vs.  Wills,  Adol.  &  Ellis,  90 ;  Darrell  vs. 
Odelly  3  Hill,  219;  Carter  vs.  BenneU,  4  Florida  Reports,  342. 

It  will  be  observed,  in  this  connection,  that  in  his  affidavit, 
Joseph  K.  Brick,  the  testator,  not  only  denies  all  title  to  the 
stock  in  himself,  but  distinctly,  and  in  so  many  words,  de- 
clares that  he  holds  the  stock  for  the  use  of  his  brother 
Samuel.    Such  a  declaration,  if  it  be  not  technically  withiu 
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the  definition  of  estoppel  in  pais^  falls  little  short  of  it,  and  is 
entitled  to  the  fi^reatest  significance  in  deciding  the  rights  of 
parties  in  this  contest.  Oratz  vs.  BeateSy  9  Wright,  495 ;  Mil- 
timore  vs.  Miltinvorey  4  Wright,  150 ;  BraMle  vs.  Broomfield^ 
4  Watts,  474 ;  Evans  vs.  Draw^  12  Harris,  62 ;  Hill  et  aLj  vs. 
Epley,  7  C,  331 ;  MeMahan  vs.  McMahon,  1  Harris,  380. 

The  conrt  had  jarisdiction  in  the  former  case,  and  its  de- 
cree therein  cannot  be  attacked  in  these  proceedings.  The 
gas  company,  one  of  the  defendants  in  that  case,  has  its  habi- 
tation within  the  jurisdiction  of  the  court  and  was  amenable 
to  its  process,  and  the  shares  of  stock  could  only  be  trans- 
ferred upon  its  books.  The  general  and  well-settled  rule  of 
law  in  such  cases  is,  that  when  the  proceedings  are  collater- 
ally drawn  in  question,  and  it  appears  upon  the  face  of  them 
that  the  subject-matter  was  within  the  jurisdiction  of  the 
court,  they  are  voidable  only.  The  errors  and  irregularities, 
if  any  exist,  are  to  be  corrected  by  some  direct  proceeding, 
either  before  the  same  court  to  set  them  aside,  or  in  an  ap- 
pellate  court.  Thompson  vs.  Tolme^  2  Pet.,  163;  Voorhies 
vs.  The  Bank  of  the  United  States,  10  Pet.,  475  f  Decatur  vs. 
Pauldingy  14  Pet.,  599 ;  Comegys  vs.  The  StateylO Gill  &  Johns., 
182,  &c.;  Souse  vs.  Wilesy  12  Gill  &  Johns.,  338. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 

The  controversy  in  this  case  is  over  the  title  to  two  hundred 
and  ^  f ty  shares  of  the  Washington  Gas-light  Company's  stock. 
Joseph  K.  Brick  and  Sam  uelR  Brick  were  brothers ;  the  former 
a  resident  of  Brooklyn,  New  York,  and  the  latter  of  the  city  of 
Washington.  In  1864  the  stock  was  bought  by  Samuel  E. 
Brick,  with  money  obtained  from  his  brother,  Joseph  E. 
Brick,  and  the  certificate  was  issued  in  the  name  of  the  party 
by  whom  the  money  was  furnished,  was  delivered  to  him, 
and  remained  in  his  possession  through  his  life-time,  and  is 
now  in  the  possession  of  his  executors,  the  complainants  iu 
this  cause. 

In  1867  Joseph  K  Brick  died,  and  in  1871  Samuel  R» 
Brick  instituted  a  suit  in  equity  in  this  District  against  the 
personal  representatives  of  the  former,  setting  up  his  claim 
to  be  equitable  owner  of  the  stock  in  question,  on  the  ground 
that  it  had  been  bought  for  him  by  his  brother,  and  offering 
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to  pay  the  amount  of  its  cost  in  1864,  with  interest  from  that 
date.  Bat  such  personal  representatives  were  non-resident, 
and  the  only  service  of  process  made  upon  them  was  by  ad- 
vertisement in  a  newspaper  of  this  city. 

A  decree  pro  confesso  was  taken  for  default  of  defendant's 
appearance,  which  was  subsequently  made  absolute,  and  the 
title  of  the  stock  was  thus  decreed  to  be  in  Samuel  B.  Brick. 

The  object  of  the  present  suit  is  to  enjoin  the  said  Samuel 
B.  Brick  from  setting  up  any  claim  to  the  stock  in  question 
under  that  decree,  for  the  reason  that  the  defendants  in  the 
suit  were  not  subject  to  the  jurisdiction  of  the  court,  and  that 
the  notice  by  publication  was  a  nullity. 

The  defendant,  by  his  answer,  claims  not  only  that  the  de- 
cree so  obtained  is  conclusive  in  his  favor,  but  that,  inde- 
pendently of  that  decree,  he  is  the  equitable  owner  of  the 
stock. 

We  are  of  the  opinion  that  the  decree  in  question  is  of  no 
validity  as  to  the  complainants  in  the  present  suit.  They 
were  non-residents  themselves ;  had  in  their  own  possession 
the  title  of  the  stock  in  the  form  of  a  certificate ;  were  served 
with  no  process ;  had  entered  no  ap[)earance  to  the  suit,  and 
were  in  all  probability  totally  ignorant  that  any  proceeding 
of  the  kind  had  been  instituted.  It  would  be  a  violation  of 
the  first  principles  to  hold  them  bound  by  such  a  decree. 

Upon  the  facts  as  proved  we  are  of  opinion  that  the  money 
with  which  the  stock  was  purchased  in  1864  was  the  money 
of  Joseph  K.  Brick,  and  that  the  certificate  of  stock  was  is- 
sued in  his  name  and  delivered  to  him,  and  is  now  in  the 
hands  of  the  executors  of  his  will. 

The  evidence,  it  is  true,  shows  that  he  made  the  purchase 
on  the  recommendation  and  through  the  agency  of  his 
brother,  and  that  on  several  occasions  Joseph  K.  Brick  de- 
i^lared  that  he  was  holding  the  stock  for  his  brother's  benefit, 
and  even  made  affidavit  to  that  effect  for  the  purpose  of  be- 
ing relieved  from  a  tax  which  otherwise  he  would  have  been 
obliged  to  pay  for  the  stock. 

But  such  declarations  alone  are  not  sufficient  to  create  a 
trust,  for  the  reason  that  the  stock  had  been  bought  with  his 
own  money,  and  there  was  no  delivery  of  it  by  means  of  an 
assignment  or  any  form  required  in  law  to  establish  an  exe- 
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cated  donation.  It  is  not  the  case  of  the  delivery  of  property 
to  one  party  in  trust  for  another,  where  it  would  be  bad  faith 
in  the  former,  and  a  frandalent  appropriation  of  what  was 
not  his  own,  to  repudiate  the  trust.  He  who  sets  up  a  claim 
to  property  of  any  kind  must  establish  his  own  right.  If 
he  has  no  right  in  himself,  it  matters  not  what  declaration 
may  have  been  made  to  others  by  the  party  to  whom  the 
property  does,  in  fact,  belong.  If,  for  the  purpose  of  avoid- 
ing taxation,  the  latter  deny  that  he  is  owner,  and  asserts 
that  some  other  is  owner  of  property  which  he  has  bought 
with  his  own  money,  and  the  possession  whereof  he  retains, 
and  thus  obtains  exemption  by  imposing  upon  the  officers  of 
the  Grovemment,  he  subjects  himself  to  the  penalties  of  the 
law  provided  for  such  cases,  but  his  bad  faith  is  no  founda- 
tion for  a  claim  of  title  on  the  part  of  any  one  else. 
Decree  affirmed. 


J 
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JOHN  J.  WEED  AND  WILLIAM   PENN  CLARKE  vs. 

LEAN  DEE  M.  BLACK. 

At  Law.— No.  10888. 

I.  All  contracts  for  services  generally,  in  procuring  legislation,  are  Toid 

from  public  policy,  and  it  is  the  duty  of  courts  so  to  declare. 

II.  But  contracts  which  provide  for  compensation  in  consideration  of  par- 

ticular service  to  be  rendered,  such  as  the  collection  of  evidence,  the 
preparation  of  papers,  or  the  delivery  of  arguments  in  support  ofsb 
claim,  are  legitimate  everywhere. 

III.  A  contract  whereby  the  parties  agree  to  pay  any  claim  of  a  Delegate 
in  Congress  for  service  rendered  by  him  in  securing  the  payment  of 
the  claim  (where  legislation  is  required  for  the  payment  of  the  claim) 
is  void,  a«  against  public  policy. 

STATEMENT  OF  THE  CASE, 

The  plaintifTs  are  attorneys  at  law,  and  bring  this  action 
to  recover  the  amount  of  a  contingent  fee  for  prosecuting  a 
claim  against  the  Government  in  pursuance  of  an  agreement 
■with  defendants  to  pay  them  twenty -five  per  cent,  of  the  sum 
which  they  might  collect.  The  contract  is  in  writing,  and  is 
set  forth  in  the  opinion  of  the  court.  On  the  trial  of  the 
cause  before  the  chief  justice,  several  exceptions  were  taken 
by  the  defendants^  which  were  *not  considered,  as  the  case 
was  decided  upon  the  simple  ground  that  the  contract  was 
illegal,  as  being  against  public  policy.  The  exception  on  that 
point  is  based  upon  that  part  of  the  charge  of  the  court  be- 
low to  the  jury  which  is  in  the  following  language: 

<<Again,  it  is  urged  by  the  defendant,  as  I  understand  the 
character  of  their  case,  that  the  contract  was  vicious  in  its 
inception  and  void  in  the  law ;  that  it  incorporated  into  it, 
as  an  inseparable  part  of  it,  a  provision  for  the  corruption  of 
a  member  of  .Congress,  and  that  this  virus  poisoned  the 
whole  contract  under  the  law,  and  that  it  is  invalid ;  and  that 
the  plaintiffs  may  not  predicate  a  right  to  receive  upon  it,  or 
a  right  to  recover  a  reasonable  compensation  for  services 
rendered  under  it.    This  peculiarity  of  that  contract  makes 
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the  question  one  for  discriminatiou.  The  member  ofOon- 
^ress  alluded  to  here  is  not  a  party  to  this  controversy  un- 
less he  is  a  party  to  this  contract.  He  is  referred  to  in  it, 
and  his  compensation  for  something  is  provided  for  by  it. 
But  the  contract  subsists  between  other  parties,  as  remarked 
to  the  counsel  when  this  feature  of  the  case  was  presented. 
The  court  reiterate  now  to  you,  if  you  find  that  these  parties 
designedly  entered  into  a  contract  with  each  other,  in- 
volving the  undertaking  on  the  part  of  the  plaintiffs  in  the 
4iase  to  enter  upon  a  process  of  corruption,  or  to  pay  the  re- 
wards of  corruption  on  the  part  of  a  legislator  in  connection 
with  the  subject  of  this  labor,  then  it  would  vitiate  the  entire 
contract,  and  could  not  be  enforced.  And  it  is  the  opinion 
of  the  court  that  the  vice  would  be  carried  over  and  fastened 
upon  the  services  rendered  under  the  contract,  so  that  even 
for  labor  performed,  within  the  limitations  of  the  contract 
and  under  its  rule  and  obligation,  could  not  be  recovered 
ontside  of  the  suit  upon  the  contract. 

"  But  before  you  come  to  aconclusion,  gentlemen  of  the  jury, 
that  this  contract  is  corrupt  under  the  law,  you  will  come  to 
that  conclusion  upon  proof.    You  will  borrow  no  such  con- 
clusion from  the  atmosphere.    It  don't  enter  into  the  economy 
of  the  law  to  judge  men's  rights  under  the  law  by  presump- 
tion that  they  violated  the  law.    It  is  reversing  the  whole 
•economy  of  jurisprudence  in  this  regard  to  enter  upon  an 
investigation  with  the  presumption  that  the  party  sat  down 
«orruptly  to  the  violation  of  the  law,  or  that  a  public  servant 
becomes  particeps  ci'iminis  in  that  corruption.    It  is  by  proof, 
and  not  by  presumption,  that  the  law  arrives  at  that  result ; 
80  in  this  particular  you  will  examine  the  testimony  and  in- 
quire of  it  whether  the  testimony  conspires  in  its  prevailing 
proof  to  the  conclusion  that  these  parties  did  concertedly 
sit  down  and  make  this  contract,  and  that  this  member  of 
Congress  was  a  beneficiary  in  it  for  corrupt  purposes.    If 
the  testimony  is  doubtful  and  contradictory,  it  is  your  duty 
to  reject  it ;  if  it  is  consistent  and  uncontradictory,  and  is 
persuasive  in  its  effects  upon  your  minds  and  consciences 
that  such  was  the  contract  and  such  the  purpose  of  the  par- 
ties to  it,  you  must  give  effect  to  it. 

'^  It  is  insisted  upon  by  the  plaintiffs  that  no  such  agree- 


270  Supreme  Court,  D.  0.     [September  T., 


WeHI  et  al.  Tft.  Blaek. 


meat  was  entered  into  with  reference  to  the  corrupt  services 
of  any  member  of  Congress,  especially  the  Delegate  denomi- 
nated in  the  cx>ntract.  It  is  not  pretended  that  one  member 
of  this  firm  had  any  knowledge  of  any  sach  purpose  or  of  any 
such  contract.  Yoa  have  heard  the  testimony  of  the  other 
member  of  the  firm ;  yoa  have  the  testimony  of  Black  in 
reference  to  it ;  and  these  two  witnesses  constitute,  I  believe, 
the  only  living  witnesses  to  that  issue.  Reconcile  their 
statements,  if  you  can,  when  they  are  contradictory ;  if  you 
cannot,  reject  both,  without  you  are  persuaded  under  the 
circumstances  that  one  witness  is  entitled  to  higher  credit 
than  the  other,  or  without  coVroboration  give  to  the  testi- 
mony of  one  of  the  witnesses  greater  strength  than  the 
other ;  and  if  you  find  in  the  testimony  enough  evidence  to 
counteract  the  presumption  of  the  law  in  every  period  of 
the  contract,  and  the  period  of  the  condtict  of  legislative  life^  on 
this  question  you  will  render  a  verdict  for  the  defendant. 
On  the  contrary,  if  you  do  not  find  the  testimony  in  the  case 
to  counteract  the  presumption,  you  will,  upon  this  issue, 
find  a  verdict  for  the  plaintifi'." 

The  plaintiffs  recovered  a  judgment  for  $11,321.62,  but,  the 
defendants  having  moved  for  a  new  trial,  the  plaintiffs  con- 
sented to  enter  a  remittitur  for  the  sum  of  $  4,075.69,  and  there- 
npon  the  court  entered  judgment  in  favor  of  the  plaintifib  for 
$7,245.69  ]  from  which  judgment  the  defendant  prosecutes 
this  appeal. 

The  other  facts  necessary  to  a  correct  understanding  of  the 
case  are  sufficiently  stated  in  the  opinion  of  the  court. 

J,  D,  McPherson  and  L,  0*  Hine^  for  plaintiffs,  argued : 

There  is  no  error  in  the  statement  of  the  law  as  presented 
to  the  jury  by  the  above-quoted  portion  of  the  charge  of  the 
court  below.  There  was  nothing  in  the  contract  itself  which 
would  show  that  it  was  made  for  a  corrupt  purpose,  or  that 
corruption  of  a  member  of  Congress  was  contemplated  by  it 
or  an  incident  of  it,  or  that  the  plaintiffs  were  to  have  any 
intercourse  with  Cavanaugh  upon  the  subject  of  these  claims. 
It,  therefore,  becomes  a  question  of  fact,  to  be  determined  hy 
evidence  outside  of  the  contract^  as  to  whether  the  contract 
had  any  such  purpose,  or  whether  any  such  act  was  an  inci- 
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dent  of  it.  These  qaestious  of  fact  the  coart  very  properly 
left  to  the  determination  of  the  jury.  That  part  of  the  con- 
tract upon  which  this  defense  is  based  is  in  the  following  lan- 
guage : 

<^  And  the  said  Weed  &  Clarke. hereby  agree  to  pay  and 
discharge  any  claim  or  charge  which  may  be  made  by  Hon. 
J.  M.  Cavanaugh  against  said  L.  M,  Black  for  services  ren- 
dered by  him  in  securing  the  payment  of  said  claims." 

This  agreement  is  an  undertaking  to  pay  and  discharge  any 
claim  or  charge  which  Cavanaugh  may  make  against  the  de- 
fendant for  services  ^^ rendered^  by  him  to  the  defendant 
previous  to  the  making  of  said  contract.  The  language  of  the 
contract  is  ^'/or  services  rendered^^^  not  for  services  to  be  ren- 
dered as  a  member  of  Congress.  It  is  in  the  pcLSt  tense^  and 
comtemplated,  if  it  contemplated  anything,  a  settlement  be- 
tween the  defendant  and  Cavanaugh  for  services  previously 
rendered  at  the  defendant's  request.  These  claims  had  been 
pending  since  the  spring  of  1867,  and  the  act  of  Congress 
providing  for  their  adjustment  was  not  passed  for  more  than 
three  years  afterward,  and  not  until  the  15th  day  of  July,  1870. 
It  was  clearly  shown  at  the  trial  that  Cavanaugh  was  not 
informed  of  the  making  of  said  contract,  and  that  he  had 
never  made  any  claim  under  it  either  from  the  plaintiff  or  the 
defendant.  The  questions  of  fact  presented  by  this  part  of 
the  defense  to  the  plaintiff's  action  were,  therefore,  very 
properly  left  by  the  court  to  the  determination  of  the  jury. 

Wm.  1\  Mattingly  and  A.  O.  Riddle,  for  the  defendant, 
argued  in  regard  to  the  point  decided  in  the  case : 

The  suit  for  the  Montana  war-claims  being  upon  the  com- 
mon count,  and  there  being  no  evidence  that  the  defendant 
bad  collected  a  dollar,  or  of  the  value  of  the  plaintiff's  services 
for  what  they  had  done,  were  they  entitled  to  recover  t  We 
submit  that  they  were  not.  The  contract  is  one  to  procure 
legislation  for  a  contingent  fee,  and,  in  addition  to  that,  the 
contract  providing  on  its  face  for  the  payment  of  the  Dele- 
gate in  Congress  from  Montana  Territory  for  services  ren- 
dered by  him  in  securing  payment  of  the  claims.  The  evi- 
dence shows  that  the  whole  effort  of  the  plaintiffs  was  to 
secure  legislation  on  the  part  of  Congress,  and  that  the  act 
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of  July  15,  1870,  was  drawn  by  one  of  the  plaintiffd.  This 
in  connection  with  the  provision  in  the  contract  for  paying 
a  Delegate  in  Congress,  oaght  to  be  conclasiveof  the  invalidity 
of  the  contract,  as  against  public  policy. 

The  Supreme  Court  of  the  United  States  has  declared  as 
follows:  '' Agreements  for  compensation  to  procure  legisla- 
tion have  been  uniformly  declared  invalid,  and  the  decisions 
have  not  turned  upon  the  question  whether  improper  influ- 
ences were  contemplated  or  used,  but  upon  the  corrupting 
tendency  of  the  agreements.    Agreements  for  compensation 
contingent  upon  success  suggest  the  use  of  sinister  and  cor- 
rupt means  for  the  accomplishment  of  the  end  desired.    The 
law  meets  the  suggestion  of  evil,  and  strikes  down  the  con- 
tract from  its  inception."   2  Wall.,  52,  Tool  Company  vs.  Norrut ; 
10  Barb.,  488,  Harris  vs.  Roof;  18  Pick.,  473,  Fuller  vs.  Bame; 
21  Wall.,  441,  Trist  vs.  Childs  ;  12  Am.  Bep.,  503,  Jones  vs. 
BlacJclidge.    This  case  not  only  decides  that  a  contract  of 
this  kind  for  a  contingent  tee  is  void,  as  against  public  policy, 
but  that  it  is  void  uuder  the  act  of  February  26,  1853.    21 
lud.,  479,  GoquUlard  vs.  Beares.    This  case  decides  the  naked 
question  that  a  contract  to  procure  legislation  for  a  contin- 
gent fee  is  void,  although  no  improper  influences  were  used. 
5  Watts  &  Serg.,  315 }  Clippinger  vs.  Haphaugh  is  to  the 
same  effect. 

The  Supreme  Court  of  the  United  States,  in  16  How.,  325, 
Marshall  vs.  Baltimore  and  Ohio  Railroad  Company^  in  refer- 
ring to  the  cases  bearing  upon  this  question,  says : 

'^The  sum  of  these  cases  is,  that  all  contracts  for  a  contin- 
gent compensation  for  obtaining  legislation,  or,  to  use  per- 
sonal or  any  secret  or  sinister  influence  on  legislation,  is  void 
by  the  policy  of  the  law." 

The  necessary  consequences  of  such  contracts,  as  depicted 
by  the  courts  in  this  case,  may  be  deemed  prophetic. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

Previously  to  the  2l8t  of  July,  1870,  the  defendant  held 
certain  claims  against  the  government  of  the  United  States, 
generally  known  as  Montana  war-claims,  in  regard  to  which 
the  plaintiffs  had  rendered  him  certain  services.  But  the 
claims  had  not  been  paid  or  allowed  by  the   Oovemment, 


1875.]  Supreme  Court,  D.  0.  273 


Weea  et  »l.  m.  Black. 


aD(l  it  became  necessary  to  procure  the  passage  of  an  act  of 
Cougress  for  that  object.  On  the  15tli  July,  1870,  Congress 
passed  an  act  authorizing  the  Secretary  of  War  to  ascertain 
the  expense  incurreil  b}^  the  authorities  of  Montana  Territory 
in  suppressing  Indian  hostilities,  and  the  names  of  persons 
entitled  to  relief.  The  plaintiffs  in  this  action  had  rendered 
active  services  in  procuring  the  passage  of  that  law,  and  evi- 
dence was  given  to  approve  that  the  act  itself  was  drawn  up 
by  Mr.  Weed,  one  of  the  plaintiffs. 

The  act  having  passed  on  the  15th  of  July,  1870,  the  follow- 
ing contract  was  entered  into  between  the  parties  on  the  2l8t 
of  the  same  month  : 

*' Whereas  I  have  a  claim  against  the  United  States  for 
horses,  equipments,  and  supplies  furnished  by  me  to  the  ter- 
ritorial authorities  of  Montana  Territory,  and  used  in  sup- 
pressing Indian  hostilities  in  said  Territory  in  the  year  1867 ; 
and  whereas  Weed  &  Clarice  have  been  engaged  in  making 
efforts  to  secure  the  payment  of  said  claim,  aud  propose  to 
continue  such  efforts  until  said  claims  are  settled  and  paid : 
Kow,  therefore,  in  consideration  of  the  premises,  and  of  the 
services  heretofore  rendered  and  hereafter  to  be  rendered  by 
said  Weed  &  Clarke  in  the  prosecution  of  said  claim,  I  do 
hereby  agree  to  pay  to  them,  the  said  Weed  &  Clarke,  twenty 
per  cent,  of  the  amount  collected  by  them  on  said  claim,  and 
I  hereby  agree  that  the  amount  herein  specified  to  be  paid 
to  them  shall  be  paid  out  of  the  moneys  allowed  and  paid  to 
me  on  said  claim  at  the  time  I  may  receive  the  same. 

''  And  the  said  Weed  &  Clarke  hereby  agree  to  pay  and 
•discharge  any  claim  or  charge  which  may  be  made  by  Hon. 
J.  M.  Cavanaugh  against  said  L.  M.  Black  for  services 
rendered  by  him  in  securing  the  payment  of  said  claims. 
Dated  Washington,  D.  C,  July  21,  1870. 

"L.  M.  BLACK. 
"WEED  &  CLAEKE.'^ 

At  the  date  of  this  contract  the  Hon.  J.  M.  Cavanaugh 
^as  a  Delegate  from  Montana  in  the  Congress  of  the  United 
States. 

In  pursuance  of  the  act  of  Congress  above  referred  to,  Cen- 
eral  Hardie  was  appointed  by  the  Secretary  of  War  to  inves- 
tigate  these  claims,  and  Weed  appeared  before  him  in 
18  D 
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December,  1870,  as  agent  of  the  defendant.  Part  of  the- 
claims  were  allowed  and  others  suspended  by  General  Bar- 
die. 

On  the  30th  of  May,  1872,  Black,  the  defendant,  gave  writ- 
ten notice  to  Weed  &  Clarke  that  he  had  revoked  their  author- 
ity, for  the  reason  that  they  had  been  negligent  of  their  duties 
in  the  business,  and.that  he  had  employed  other  agents  in  their 
place. 

On  the  3d  March,  1873,  an  act  of  Congress  was  passed 
directing  payment  of  such  of  the  claims  as  had  been  allowed 
by  General  Hardie,  which  amounted  to  $55,613.25. 

The  verdict  was  for  $11,322.65,  at  the  rate  of  twenty  per 
cent,  on  this  sum;  but  the  plaintiffs  having  entered  a  remit- 
titur for  $4,075.69,  a  judgment  was  entered  up  ifi  their  favor 
for  the  balance,  $7,245.69. 

The  main  question  in  the  case  was  as  to  the  validity  of  the 
contract ;  and  the  decision  of  that  question  was  left  by  the 
court  to  the  jury,  as  one  of  actual  fraud,  to  be  determined 
"  u  pon  proof.'' 

On  its  face,  the  contract  was  for  a  contingent  fee,  whicb 
was  to  be  divided  between  the  plaintiffs  and  the  Delegate 
named  for  services  to  be  rendered,  or  for  services  which  had 
already  been  rendered,  by  all  three  in  procuring  the  allow- 
ance and  payment  of  the  claims  under  authority  of  acts  of 
Congress.  One  of  these  acts  had  already  been  passed,  and 
one  other  at  least  had  yet  to  be  passed  before  the  claima 
could  be  paid. 

This  question  has  been  so  often  decided  by  the  Supreme 
Court  of  the  United  States,  that  we  must  regard  it  as  conclu- 
sively settled.  All  contracts  for  services,  generally,  in  pro- 
curing legislation,  are  void  from  public  policy,  and  it  is  the 
duty  of  the  courts  so  to  declare.  '^Agreements  for  compen- 
sation contiugent  upon  success  suggest  the  use  of  sinister 
and  corrupt  means  for  the  accomplishment  of  the  end  desired. 
The  law  meets  the  suggestion  of  evil  and  strikes  down  the 
contract  from  its  inception.''  See  Marshall  vs.  Baltimore  Ohio 
Railroad  Compang,  16  How.,  325 ;  Tool  Company  vs.  NorriSy 
2  Wall.,  52;  Tm^vs.  Child^,  21  Wall.,  441. 

Honest  contracts,  however,  whose  character  appears  upon 
their  face,  are  unaffected  by  the  rule.    If  the  terms  of  the 
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contract  be  broad  enough  to  cover  services  of  any  kind, 
whether  scksret  or  open,  honest  or  dishonest,  the  law  pro- 
nounces a  ban  upon  the  paper  itself.  Nor  will  honest  services 
sabstantiallj  performed  sanctify  an  unlawful  contract.  But 
contracts  which  provide  for  compensation  in  consideration 
of  particular  services  to  be  rendered,  such  as  the  collection  of 
evidence,  the  preparation  of  papers,  or  the  delivery  of  argu- 
ments in  support  of  claims,  are  legitimate  everywhere.  Even 
these,  however,  would  not  be  sustained  if  employed  as  covers 
for  actual  fraud,  against  the  policy  of  the  law. 

These  considerations  are  deemed  sufficient  to  dispose  of 
the  present  case  finally.  The  other  points  are  of  minor  con- 
sequence, and  need  not  be  considered. 

The  judgment  should  be  set  aside  and  a  judgment  entered 
in  favor  of  the  defendant  non  obstante  veredicto. 
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ADDIB  D.   ADAMS  VS.  JOSEPH  H.  ADAMS  BT  AL. 

In  Equity.— No  2618. 

An  appeftl  will  not  lie  from  an  order  paased  at  a  special  term  overrdling 
a  motion  that  a  trastee  be  required  to  give  bonds  for  the  faithful 
execution  of  the  trust,  and  that  he  be  restrained  from  selling  the  trust 
property. 

STATEMENT  OF  THE  CASE. 


Motion  to  dismiss  an  appeal. 

The  defendant  made  a  motion  in  the  court  at  special  term 
that  a  trastee,  who  had  t^een  previously  appointed,  be  required 
to  give  bond,  with  sureties,  in  such  sum  as  might  be  reason- 
able, to  insure  the  faithful  execution  of  the  trust,  and 
restraining  such  trustee  from  transferring  or  selling  the  trust 
property  without  the  order  or  approval  of  the  court  being 
first  had  and  obtained.  This  motion  was  heard  on  the  third 
day  of  May,  1876,  before  Justice  Wylie,  and  overruled.  The 
case  comes  before  the  general  term  on  an  appeal  from  this 
decision.  An  application  is  now  made  to  dismiss  such  appeal, 
for  the  reason  that  the  order  made  at  the  special  term  does 
not  involve  the  merits  of  the  action  or  proceeding.  The 
court  were  of  that  opinion,  and  the  appeal  was  accordingly 
dismissed. 

Boyce  db  Selden  tor  complainant. 

T.  J.  Z>.  JShiller  for  defendant. 
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JAMES  H.  GRANT  vs.   BALTIMORE  AND  POTOMAC 

RAILROAD  COMPANY. 

At  Law.— No.  10361. 

The  plaintiff  was  on  his  way  to  his  place  of  employment  along  Ninth 
street,  in  the  city  of  Washington.  The  defendant's  train  of  freight- 
cars  was  lying  along  Maryland  avenue,  between  Seventh  and  Eighth 
streets  nearly  to  Tenth,  and  obstructing  the  cross-walk  at  its  inter- 
section with  Ninth.  The  train  had  an  engine  attached  at  the  west 
end.  The  plaintiff  attempted  to  pass  over  said  train  between  two  of 
the  cars,  and,  while  so  crossing,  the  train  was  started  without  any 
signal  or  warning,  throwing  the  plaintiff  so  that  his  foot  was  caught 
between  the  bull-noses  and  crushed.  The  avenue  was  impassable 
except  at  the  street  crossings,  and  the  plaintiff  could  not  have  passed 
to  the  opposite  side  without  going  out  of  his  way  a  distance  of  two 
squares.    It  was  Held— 

I.  That  it  was  the  duty  of  the  defendant  to  give  notice  of  some  kind  be- 

fore putting  the  train  in  motion ; 

II.  That  it  was  correct  to  submit  to  the  consideration  of  the  jury  whether 

the  defendant  had  been  in  the  habit  of  obstructing  Ninth  street,  and 
whether  foot-men  bad  been  in  the  habit  of  passing  under  or  over  the 
trains  in  presence  of  defendant's  employes,  and  with  their  acquies- 
cence, when  the  trains  were  in  this  condition. 

III.  The  defendant  is  not  relieved  from  the  exercise  of  ordinary  care, 
when  his  negligence  is  the  direct  and  proximate  cause  of  the  injury. 

STATEMENT  OF  THE  CASE. 

This  caase  is  brought  to  recover  damages  sastained  by  the 
plaiutiff'  by  reason  of  a  personal  injury  sustained  by  him 
while,  passing  over  or  across  a  freight-train  of  the  defendant 
at  or  near  the  intersection  of  Maryland  avenue  and  Ninth 
street,  in  the  city  of  Wswhington. 

Upon  the  trial  of  this  cause,  the  plaintiff  offered  evidence 
tending  to  prove  that  he  was  a  journey  man  carpenter  by  trade; 
that  he  resided  on  D  street,  between  Ninth  and  Tenth  streets 
southwest,  in  this  city;  that,  on  the  morning  of  the  I3th  of 
September,  1872,  he  started  from  his  house  at  6.20  o'clock  a. 
m.  to  go  to  his  work  in  the  northern  part  of  the  city ;  that 
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from  his  door  he  saw  defendant's  train  of  freight-cars  lying 
along  Maryland  avenae ;  that  his  route  was  by  way  of  Ninth 
street ;  that,  on  coming  up  Ninth  street,  the  train  extended  from 
between  Seventh  and  Eighth  streets  nearly  to  Tenth  street; 
that  it  was  standing  still,  with  an  engine  attached  at  the  west 
end  of  the  train;  that,  at  the  crossing  on  Ninth  street,  heat- 
tempted  to  pass  over  said  train,  between  two  of  the  cars,  when 
the  train,  without  any  signal  or  warning  of  any  kind,  suddenly 
shoved  back,  throwing  him  so  that  his  foot  was  caught  be- 
tween the  bull-noses  of  the  couplings  of  the  cars  and  was 
badly  crushed,  rendering  amputation  of  two  of  his  toes  nec- 
essary; that  he  was  confined  to  his  house  under  medical 
attendance  for  several  months ;  that  since  the  accident  be 
had  been  unable  to  pursue  his  occupation  as  he  had  done 
previously,  and  would  in  the  future  be  unable  so  to  pursue 
his  said  trade ;  that  said  train  remained  across  said  Ninth  street 
for  about  twenty  minutes  after  he  had  been  injured;  that 
Maryland  avenue  had  been  dug  up  by  the  board  of  public 
works,  and  left  in  that  condition ;  that  it  had  rained  the 
nigh t  before,  and  was  impassable,  except  at  those  streets  where 
there  were  crossings,  on  account  of  the  mud ;  that  there  were 
crossings  at  Ninth  street  and  Seventh  street,  but  none  at 
Eighth  street;  that,  to  have  gone  around  said  train,  he  would 
have  gone  down  to  Seventh  street,  a  distance  of  two  squares 
out  of  his  way,  unless  he  crossed  in  the  mud.  The  plaintiff 
then  offered  evidence  tending  to  prove  that,  long  prior  to  the 
time  of  said  accident,  the  defendant,  with  the  knowledge  of 
the  plaintiff,  had  been  constantly  in  the  habit  of  obstructing 
said  Ninth  street  with  their  trains,  with  the  engines  attached, 
for  as  long  as  half  an  hour  at  a  time,  and  persons  having  occa- 
sion to  cross  said  avenue  at  said  Ninth  street  had  theretofore 
been  in  the  constant  habit  of  passing  under  and  over  defend- 
ant's cars,  in  the  presence  of  defendant's  employes  in  charge  of 
the  trains,  with  their  knowledge,  and  without  their  protest;  to 
the  admissibility  of  which  evidence  the  defendant  objected  as 
irrelevant;  but  the  court  admitted  the  same,  stating  that  while 
the  action  of  the  company  in  obstructing  the  streets  does  not 
constitute  the  predicate  of  an  unjustidable  venture  on  the 
part  of  the  plaintiff,  yet  it  forms  a  part  of  the  case.    Where- 
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upon  the  defeDdant^  by  its  counsel,  excepted  to  the  ruling  of 
^he  court  admitting  said  evidence. 

The  plaintiff  also  offered  in  evidence  the  act  of  the  legis- 
lative assembly,  approved  Angast  23,  1871,  requiring  that 
no  train  of  railroad-cars  shall  obstruct  or  encumber  any 
cross-walk  for  a  longer  period  than  is  absolutely  necessary, 
and  there  rested  his  case. 

The  defendant  then,  on  its  part,  gave  evidence  tending  to 
«how  that,  at  the  time  the  plaintiff  got  upon  the  freight-train 
of  the  defendant,  the  said  train  was  moving  slowly  forward 
and  had  just  reached  and  partly  passed  the  intersection  of 
Maryland  avenue  and  Ninth  street,  thus  forming  a  continu- 
ous train  on  Maryland  avenue,  and  that  said  train  was 
then  in  process  of  stopping,  and  did  stop  almost  instanta- 
neously with  the  plaintiff^s  getting  upon  it,  by  the  engineer 
shutting  off  steam  and  by  the  brakesman  putting  down  the 
brake  on  the  end  of  the  last  car ;  and  that  said  train  was  on 
an  up-grade,  and  that  by  said  stoppage,  by  the  action  of  the 
law  of  giavitation,  the  bull-noses  of  all  the  cars  were  brought 
together,  and  the  injury  was  thus  inflicted  upon  the  plaintiff; 
and,  further,  that  the  foot  of  the  plaintiff  could  not  have  got- 
ten between  the  bull-noses  of  the  cars  if  the  plaintiff'  had 
gotten  upon  the  train  of  defendant  after  it  had  stopped,  for 
the  reason  that  the  bull-noses  were  brought  closely  together 
upon  the  stoppage  of  the  train,  and  so  remained  until  the 
train  again  started  forward,  although,  in  the  opinion  of  one 
of  the  witnesses  produced  on  the  part  of  the  defendant,  the 
bull-noses  would  not  instantly  close  together,  but  the 
engine  would  hold  the  train  for  a  time  until  the  power  was 
spent  in  the  steam-chest,  and  the  force  of  gravitation  over- 
came the  propelling  force  in  the  steam-chest  remaining  after 
the  steam  was  shut  off;  and,  further,  the  acts  of  Congress, 
approved  February  5,  1867,  chap.  29,  volume  14,  387,  and 
the  act  approved  March  18, 1869,  volume  16, 1,  of  the  Stat- 
utes, and  the  act  approved  June  21, 1870,  volume  16,  Stat- 
utes at  Large,  161 ;  and  also  the  ordinance  of  the  corporation 
of  Washington,  as  contained  in  the  6th  section,  dated  May 
24,  1866,  to  show  that  the  defendant  had  the  right  to  use 
the  depot  situated  on  the  corner  of  Maryland  avenue  and 
Ninth  street  and  the  right  to  use  Maryland  avenue;  and 
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ia  the  ezercise  of  the  right  to  stop  its  trains  for  a  reasonable 
time  at  said  depot  in  the  usual  pursuit  of  its  business ;  and 
that,  on  the  morning  when  the  accident  occurred,  it  was  in 
the  usual  pursuit  of  its  business,  and  had  not  delayed  the 
public  unreasonably  or  unnecessarily ;  and,  further,  that  the 
defendant,  prior  to  the  time  of  this  accident,  by  its  printed 
orders  and  rules  issued  to  the  conductors  in  charge  of  its 
freight- trains,  required  that  the  crossings  on  the  public  high- 
way should  not  be  obstructed  unreasonably ;  and  also  that 
the  superintendent  of  the  defendant's  road,  Edmund  L.  Du- 
barry,  and  the  general  agent  in  charge  of  the  freight  depart- 
ment, O.  A-  Stevens,  gave  similar  verbal  orders  to  the 
employes  in  charge  of  its  freight-trains,  and  that  the  em- 
ployes of  defendant  had  obeyed  said  orders;  and  that  the 
longest  period  of  time  for  which  the  crossings  on  Maryland 
avenue  had  been  obstructed  by  the  trains  of  the  defendant 
was  between  five  and  six  minutes,  unless  the  obstruction 
was  continued  on  account  of  some  accident  to  defendant's 
train  which  prevented  its  being  moved  without  delay ;  and 
that  the  superintendent  of  the  defendant's  road,  Edmund  L 
Dubarry,  had  requested  the  police  to  inform  him  of  any  un! 
reasonable  obstruction  of  the  crossings  upon  Maryland  ave- 
Due  by  the  trains  of  the  defendant. 

And,  further,  that  the  superintendent  of  defendant, 
Edmund  L.  Dubarry,  and  the  general  agent  in  charge  of  its 
freight  department,  O.  A.  Stevens,  prior  to  the  time  of  the 
accident,  had  directed  the  conductors  and  employes  in  charge 
of  its  freight-trains,  not  to  allow  persons  to  pass  across  its 
trains  while  the  same  were  in  motion,  or  while  an  engine 
was  attached  thereto,  and  that  said  superintendent,  Edmund 
L.  Dubarry,  and  general  agent,  O.  A.  Stevens,  had  person- 
ally, upon  various  occasions,  warned  persons  against,  and 
prevented  them  from,  passing  over  or  under  the  trains  of 
defendant  while  in  motion  or  with  an  engine  attached ;  and 
that  Carroll,  the  conductor  of  the  train  that  inflicted  the 
injury  upon  the  plaintiff,  had  upon  several  occasions  warned 
persons  against  getting  upon  the  trains  under  his  charge 
while  in  motion  and  before  they  stopped,  and  also  against 
crossing  them  while  still,  but  with  an  engine  attached.  And, 
further,   proved  that  the  employ^,   Simmons,  was  not  in 
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charge  of  the  trains  of  the  defendant,  but  was  an  employ^  in 
the  freight-office,  attending  to  the  receiving  and  delivery  of 
freights ;  that  after  the  train  came  to  a  stop  subsequently  to 
the  plaintiff  getting  on  the  same,  and  prior  to  his  receiving 
the  injury,  the  engineer  did  not  reverse  the  engine,  or  do  any- 
thing to  give  the  engine  a  forward  or  backward  movement, 
and  that,  as  soon  as  plaintiff's  foot  was  caught  between  the 
bull-noses,  a  signal  was  given  to  the  engineer  to  move  forward 
so  as  to  open  the  bull-noses  and  extricate  the  plaintiff's  foot, 
and  that  he  did  so  immediately  upon  getting  the  signal. 
And  here  the  defendant  rested. 

And,  the  evidence  being  closed,  the  counsel  for  the  defend- 
ant moved  the  court  to  strike  out  and  exclude,  as  not  admis- 
sible on  the  issue  in  this  cause,  all  the  testimony  given  on 
the  trial,  both  by  the  plaintiff  and  defendant,  in  relation  to  the 
habit  of  the  defendant  as  regards  obstructing  by  its  trains 
the  crossings  on  Maryland  avenue,  and  the  habit  of  other 
persons  in  passing  over  or  under  the  trains  when  so  obstruct- 
ing the  crossing;  and  to  instruct  the  jury  that,  in  making  up 
their  verdict,  they  should  not  consider  said  testimony,  but 
confine  themselves  to  the  evidence  of  what  occurred  on  the 
morning  of  the  accident,  before  and  up  to  the  time  that  the 
injury  was  received  by  plaintiff;  but  the  justice  rule^d  that 
the  evidence  referred  to  in  said  motion  was  good  and  admis- 
sible,  and  left  the  consideration  thereof  to  the  jury ;  where- 
upon the  counsel  for  the  defendant  excepted. 

The  court,  at  the  request  of  plaintiff's  counsel,  instructed 
the  jury : 

"If  the  jury  find  from  the  testimony  that  the  train  of  the 
defendant  was  lying  across  l^inth  street;  that  the  plaintiff 
got  on  the  train  when  it  was  standing  still;  that  the  injury 
to  the  plaintiff  was  occasioned  by  suddenly  starting  the  train 
either  backward  or  forward ;  that  there  was  no  notice  given 
of  the  movement  of  the  train  either  by  ringing  a  bell,  blow- 
ing a  whistle,  or  otherwise,  and  that  theretofore  the  defend- 
ant had  been  in  the  habit  of  obstructing  Ninth  street;  that 
footmen  had  theretofore  been  in  the  habit  of  passing  under 
and  over  the  cars  in  the  presence  of  the  employes  of  the 
defendant  having  charge  of  the  train  with  their  acquiescence 
and  without  their  protest — if  you  find  these  conclusions  cou- 
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curring,  the  defendant  is  liable.  These  facts  concarring  make 
it  thednty  of  the  defendant  to  give  notice  of  some  kind  before 
moving.'' 

To  which  the  defendant,  by  its  connsel,  excepted. 

A  series  of  nine  instructions  were  submitted  by  the  defend- 
ant and  allowed  by  the  court,  covering  the  questions  of  con- 
tributory negligence,  ordinary  care,  and  the  right  of  the 
defendant  to  occupy  the  street  with  trains  of  railroad-cars. 

The  verdict  was  in  favor  of  the  plaintiff,  and  the  cause  is 
now  here  upon  the  foregoing  exceptions. 

W.  F.  Mattingly  and  B,  T,  Merrick  for. 'plaintiff. 

All  that  the  court  decided  was  that  if  the  defendant  was 
in  the  habit  of  obstructing  the  street,  and  that  persons  with 
the  knowledge  and  acquiescence  of  the  defendant's  employ^ 
having  charge  of  its  trains  were  in  the  habit  of  passing  over 
and  under  its  trains  while  in  a  state  of  rest,  then  it  was  ob- 
ligatory upon  the  defendant  before  moving  a  train  to  give 
notice  of  it  in  some  way.  36  Md.,  366,  Baltimore  and  Ohio 
Railroad  Company  vs.  The  State.  This  was  the  case  of  a  man 
walking  on  the  track.  50  Mo.,  461,  Brown  vs.  Hannibal  and 
Saint  Joseph  Railroad  Company.  In  this  case  the  plaintiff 
attempted  to  pass  around  a  train  obstructing  a  crossing. 
Same  case,  in  11  Am.  Rep.,  420;  65  Penn.  St.,  269,  Kay  vs. 
Pemisylvania  Railroad  Company^  shows  that  evidence  of 
persons  being  in  the  habit  of  crossing  the  track  with 
the  acquiescence  of  the  company  is  admissible  to  throw  the 
duty  of  exercising  due  care  on  the  company,  and  to  require 
it  to  give  notice  to  avoid  liability.  58  N.  Y.,  56,  Sprong  vs. 
B.  and  A.  R.  R,  Co.  Acquiescence  of  officers  on  the  train  in 
an  act  on  previous  occasions  admissible  in  evidence.  1  N.  Y. 
Sup.  Ct.,  297.  Must  give  signal  before  starting.  17  Wall., 
657  5  8.  and  P.  R.  R.  Co.  vs.  Stout. 

Daniel  Clarke,  of  Baltimore,  and  Henry  TT.  Oarnett  for 
defendants,  among  several  other  points  and  authorities,  pre- 
sented the  following : 

The  evidence  being  closed,  the  court,  at  the  request  of  the 
plaintiff's  connsel,  instructed  the  jury  in  the  language  of  the 
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instxaction  ;  to  the  grantinji:  of  which  instruction  the  defend, 
ant  excepted.    It  will  be  insisted  that  this  instruction  is  er- 
roneous.   The  instruction,  upon  the  contingency  that  the 
jnry  shall  find  certain  facts  or  conclusions,  as  matter  of  law, 
directs  them  to  find  for  the  plaintiff.    It  instructs  the  jnry 
that  the  defendant  is  liable,  although  they  may  find  that  the 
plaintiff  got  in  the  train  when  it  was  standing  still — (an  en- 
gine being  attached  to  the  same,  entering,  of  course,  into  the 
case,  as  the  whole  evidence  shows  this  to  have  been  the  con- 
dition of  the  train) — and  was  injured  by  the  train  being  sud- 
denly started  either  backward  or  forward.    The  ^'  conclusions 
concurring  "  on  this  state  of  facts,  which  render  the  defendant 
liable,  are,  according  to  the  instructions :  1.  That  there  was 
no  notice  given  of  the  movement  of  the  train  either  by  ring- 
ing a  bell,  blowing  a  whistle,  or  otherwise.    2.  That  there- 
tofore the  defendant  had  been  in  the  habit  of  obstructing 
Ninth  street.    3.  That  footmen  had  theretofore  been  in  the 
habit  of  passing  under  and  over  the  cars  in  the  presence  of 
the  employes  of  the  defendant  having  charge  of  the  train, 
with  their  acquiescence,  and  without  their  protest. 

It  will  be  insisted.  First,  that  the  act  of  the  plaintiff  in  get- 
ting on  the  train  while  it  was  standing  still,  but  with  an  engine 
attached,  and  liable  to  move  at  any  time,  as  shown  by  the  proof, 
of  itself  shows  such  contributory  negligence  as  takes  away 
his  right  of  recovery.  Leicis  vs.  Baltimore  and  Ohio  Railroad 
Company^  38  Md.,  588  ;  Chicago^  Burlington  and  Quincy  Rail- 
road Company  vs.  Durey,  administratrix^  26  Ills.,  255.  It  is 
insisted  that  there  is  nothing  in  the  evidence  which  shows 
that  the  absence  or  presence  of  either  one  of  the  three  con- 
enrring  conclusions  would  have  prevented  the  injury  to  the 
plaintiff  or  that  their  concurrence  caused  the  injury.  There 
is  no  evidence  to  show  that  if  the  defendant  had  given  notice 
of  the  movement  of  the  tr*iin,  either  by  ringing  a  bell,  blow- 
ing a  whistle,  or  otherwise,  that  the  accident  would  not  have 
occnrred. 

The  plaintiff  does  not  testify  that  he  got  on  the  train  as  a 
consequence  of  no  notice  being  given,  or  if  notice  had  been 
given,  that  he  would  not  have  been  on  the  train  passing 
across  the  same.  And  yet  the  want  of  this  notice  of  some 
kind  before  moving  is  the  chief  foundation  of  the  defendant's 
liability  according  to  the  instruction  of  the  court. 
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Again,  how  did  the  fact  that  theretofore  the  defendant  had 
been  in  the  habit  of  obstracting  Ninth  street  contribate  to^ 
occasion,  or  cause  the  injury  to  the  plaintiff  f  How,  also, 
did  the  fact  that  footmen  had  been  theretofore  in  the  habit 
of  passing  under  and  over  the  cars  in  the  presence  of  the  em- 
X)loy^s  of  the  defendant  having  charge  of  the  train,  with  their 
acquiescence,  and  without  their  protest,  occasion  or  cause 
this  injury  to  this  plaintiff!  If  it  feould  do  so  in  any  way,  it 
would  be  only  upon  the  contingency  that  this  was  brought 
home  to  the  knowledge  of  the  plaintiff,  and  the  prayer  omit& 
this  fact  entirely. 

It  is  insisted  that  the  portions  of  the  prayer  which  put  to 
the  jury  to  find  '*  that  the  defendant  had  been  in  the  habit  of 
obstructing  Ninth  street ;  that  footmen  had  theretofore  been 
in  the  habit  of  passing  under  and  over  the  cars  in  the  pres- 
ence of  the  employes  of  the  defendant  having  charge  of  the 
train,  with  their  acquiescence,  and  without  their  protest,'^ 
are  wholly  irrelevant  so  far  as  fixing  the  liability  of  the  de- 
fendant, unless  the  jury  were  required  to  go  further  and  find 
that  these  facts  were  known  to  the  plaintiff,  and  amounted 
to  a  license  or  invitation  to  the  plaintiff  to  get  upon  the  cars, 
coupled  with  the  obligation  on  the  part  of  the  defendant  to 
give  notice  of  some  kind  before  moving,  and  that  the  injary 
resulted  from  the  failure  or  neglect  of  the  defendant  to  give 
notice.  Chicago^  Burlington  and  Quincy  Railroad  Company^ 
vs.  L€€j  16  His.,  501. 

It  is  further  insisted  that  the  facts  of  this  case  show  that 
the  plaintiff  was  guilty  of  an  act  of  contributory  negligence 
in  getting  upon  the  cars  of  the  defendant  when  the  same 
had  an  engine  attached  to  the  train  and  was  liable  to  move 
at  any  time,  and  that  the  concuiTing  conclusions  set  forth  in 
the  court's  instructions  are  not  such  as  are  shown  to  have 
caused  or  produced  the  injury  to  the  plaintiff  so  as  to  render 
the  defendant  liable,  notwithstanding  the  contribatory  neg- 
ligence of  the  plaintiff.  Chicago,  Burlington  and  Quincy 
Railroad  Company  vs.  Lee,  60  Ills.,  501. 

The  court  should  at  least  have  left  it  to  the  jury  to  find 
whether  the  failure  to  give  notice  of  some  kind  before  moving 
caused  the  injury  to  the  plaintiff,  and  not  instructed  the  jary» 
as  an  absolute  proposition  of  luw,  that  the  failure  to  give 
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notice  of  some  kiud  before  moving,  wich  the  other  concarring 
.  -eoQclasioDS,  rendered  the  defendant  liable.  Eaton  vs.  Erie 
BaUroad  Company^  51  N.  Y.,  544;  Havens  vs.  Erie  Railroad 
Company^  41  N.  Y.^  296 ;  Qalena  and  Chicago  Union  Railroad 
Company  vs.  Loomis^  13  Ills.,  548 ;  McMahon  vs.  Northern 
Central  Railroad  Company j  39  Md.,  438,  453.  A  fail  are  to 
^ve  a  signal  by  sounding  a  bell  or  whistle  is  not  of  itself 
evidence  of  negligence.  Galena  and  Chicago  Railroad  Com- 
pany vs.  DUl^  22  Ills.,  264;  8pencer  vs.  Illinois  Central  Rail- 
road Company,  29  Iowa,  55 ;  Artz  vs.  Chicago,  Rock  Island 
und  Pacific  Railroad  Company,  34  Iowa,  153.  It  should  have 
been  left  to  the  jury  to  say  whether  the  omission  to  give  any 
signal  was  negligence  which  eutitled  the  plaintiff  to  recover. 
Rarton  vs.  New  York  Central  and  Hudson  Railroad  Company, 
1  N.  Y.  Supreme  Court,  297 ;  Steves  vs.  Oswego  and  Syracuse 
Railroad  Company,  18  N.  Y.,  422. 

That  the  defendant,  previous  to  this  occasion,  bad  been  in 
the  habit  of  obstructing  Ninth  street ;  and  that  footmen  had 
theretofore  been  in  the  habit  of  passing  under  and  over  the 
«ars  in  the  presence  of  the  employes  of  the  defendant  having 
<$harge  of  the  train,  with  their  acquiescence  and  without 
their  protest,  did  not  amount  to  an  invitation  to  pass  across 
the  train  and  render  the  defendant  liable,  because  no  notice 
Tvas  given  before  moving.  See  Bancroft  vs.  Railroad  Com- 
pany, 97  Mass.,  275;  Sweeny  vs.  Old  Colony  and  Newport  Rail- 
road Company,  10  Allen,  3G8;  Bolch  vs.  Smith,  31  Law  Jour- 
nal, (Ezch.,)  201;  Homesell  vs.  Smith,  20  Law  Journal, 
(Common  Pleas,)  203;  Southcote  vs.  Stanley,  25  Law  Journal, 
(Excb.,)  339;  Sullivan  vs.  Waters,  14  Irish  Law,  N.  S.,  460; 
Hickey  vs.  Boston  and  Lowell  Railroad,  14  Allen. 

Custom,  accompanied  by  mere  permission,  does  not  create 
a  right  to  do  a  negligent  act.  Hickey  vs.  Boston  and  Lowell 
Railroad  Company,  14  Allen.  In  this  case,  the  plaintiff  was 
standing  where  it  was  customary  for  passengers  to  stand, 
^  under  similar  circumstances,  with  the  permission  of  the  con- 
ductor and  brakesman  in  charge  of  the  train,  and  without 
objection  from  the  superintendent  and  directors,  who  knew 
of  the  practice.  If  custom  and  permission  could  not  consti- 
tute a  right  in  that  case,  is  it  possible  that  they  could  consti- 
tute any  right  in  the  case  at  bar  ?  And  was  it  not  error 
in  his  honor  holding  the  circuit  court  to  admit  any  evidence 
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upon  that  point  ?  And  especially  do  we  respectfully  sabmit 
that  his  honor  committed  error  in  his  instruction  to  the  jury. 
If  habit  can  give  the  trespassers  any  right  in  these  cases, 
when  can  this  habit  be  said  to  be  so  established  that  the 
right  commences  f 

In  the  case  of  Lewis  vs.  Baltimore  and  Ohio  Railroad  Com- 
panyj  38  Maryland,  folio  588,  the  plaintiff,  upon  arriving  at 
the  crossing  of  a  pupblic  street,  found  it  blocked  by  defendant's 
train,  and,  while  waiting  for  the  crossing  to  be  cleared,  saw 
several  persons  cross  over  defendant's  train  in  safety,  but 
upon  attempting  so  to  do  received  the  injury  complained  of. 
In  reviewing  this  case,  which  was  taken  from  the  jury  by  the 
court  below,  the  court  of  appeals  said :  ^^For  such  negligence, 
it  is  no  excuse  to  say  that  he  had  seen  five  or  six  of  the 
crowd  of  persons  there  collected  make  a  like  attempt  without 
injury,  and  especially  in  the  face  of  the  admonition  given  by 
the  policeman,  who  in  the  very  presence  of  the  plaintiif  had 
prevented  two  women  from  exposing  themselves  to  a  danger 
so  imminent."  It  is  hard  to  distinguish  between  this  case 
and  the  one  at  bar.  Further  on,  in  the  same  opinion  it  is 
said :  ^'The  fact  that  a  train  of  cars  is  unlawfully  blocking  a 
crossing  in  no  reason  why  a  person  should  throw  himself 
under  the  wheels  or  recklessly  expose  himself  to  danger. 
He  is  bound,  notwithstanding  such  acts  of  negligence,  to 
exercise  proper  care  and  prudence,  and  if  he  failB  to  do  so, 
he  cannot  hold  another  responsible  for  an  injury  which  may 
be  fairly  traced  to  his  own  negligence." 

If,  therefore,  as  is  shown  by  the  record  to  be  the  fact,  the 
plaintiff  was  a  trespasser  upon  the  property  of  this  defendant, 
and  availing  himself  of  what  was  at  best  a  bare  license,  it 
was  error  in  the  court  to  admit  the  evidence  as  to  the  custom 
of  the  plaintiff  and  his  neighbors,  and  also  of  the  defendant 
on  other  occasions,  for  the  reason  that  the  said  custom,  what- 
ever it  might  have  been,  could  and  did  not  give  the  plaint- 
iff any  right  upon  the  property  of  the  defendant  which 
would  have  imposed  extraordinary  care  upon  the  defendant, 
and  that  the  said  evidence  so  erroneously  admitted  by  his 
honor  may  have,  and  probably  did  influence  the  minds  of 
the  jurors ;  and  his  honor  also  erred  in  instruction  to  the 
jury,  in  instructing  them  that  such  custom,  if  it  existed, 
could  impose  extraordinary  care  upon  the  defendant. 
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Mr.  Justice  MagArthur  delivered  the  opinion  of  the 
court: 

The  responsibility  of  a  railway  company  to  a  third  person 
is  qaite  distingaishable  from  that  which  it  owes  to  a  pas- 
senger.   In  the  case  of  the  latter,  the  very  highest  care  and 
the  greatest  possible  diligence  are  to  be  exercised  for  his 
safety,  while  toward  a  stranger  ordinary  care,  adapted  to 
the  circumstances  of  the  case,  is  all  that  the  law  requires. 
The  discretion  which  would  be  exercised  in  running  a  train 
of  cars  attached  to  a  locomotive  when  passing  through  the 
open  country  would  be  very  different  from  the  prudence  to 
be  employed  in  traversing  the  streets  of  a  crowded  city. 
Hence,  it  is  their  duty  to  check  their  speed,  to  ring  bells,  or 
sound  a  whistle,  and  to  employ  generally  the  means  at  their 
command  for  the  purpose  of  warning  persons  using  the 
streets  of  the  danger.    A  person  driving  a  carriage  or  a 
wagon  would  not  be  required  to  use  such  method  of  signaling 
the  public.    What  would  be  extraordinary  care  in  their  case 
would  amount  only  to  ordinary  diligence  upon  the  part  of  a 
company  which  wielded  such  powerful  machinery  as  consti- 
tutes a  running  train  of  cars.    These  precautions  are  so 
obviously  necessary,  that  railroad  corporations  have  required 
them  to  be  used  by  their  own  regulations,  and  in  many  cases 
the  statute  makes  them  imperative.    Indeed,  the  safety  of  the 
public  demands  that  they  should  be  regarded  as  matters  of 
ordinary  care  where  the  danger  is  so  great  and  the  means  of 
avoiding  it  so  easy  of  exercise.    We  think,  therefore,  that 
the  judge  who  tried  the  cause  was  justified  in  giving  the 
instruction  to  the  j  dry  asked  for  by  the  plaintiff's  counsel, 
that  if  they  should  find  there  was  no  notice  given  of  the 
movement  of  the  train  either  by  ringing  a  bell,  blowing  a 
whistle^  or  otherwise,  and  should  also  find  the  other  facts 
referred  to  in  the  instruction,  the  defendant  would  be  liable, 
as  these  facts  made  it  the  duty  of  the  defendant  to  give  no- 
tice of  some  kind  before  moving.    Another  of  the  circum- 
stances to  be  found  by  the  jury  in  order  to  impose  liability 
was,  ^*  that  the  plaintiff  got  on  the  train  when  it  was  standing 
still ;  that  the  injury  to  the  plaintiff  was  occasioned  by  sud- 
denly starting  the  train  either  backward  or  forward."    If  the 
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train  was  standing  upon  the  avenue  where  it  is  crossed  by 
Kinth  street,  it  surely  was  the  duty  of  the  defendant,  in  the 
exercise  of  ordinary  care,  to  give  some  signal  when  it  was  put 
in  motion,  and  if  no  such  notice  was  given,  the  omission  was 
clearly  negligence  in  law.  The  questions  were  left  to  the  con- 
eiderationof  the  jury  upon  the  evidence  whether  the  defend- 
ant had  been  in  the  habit  of  obstructing  Ninth  street,  and 
whether  foot  men  had  theretofore  been  in  the  habit  of  passing 
under  or  over  the  cars  in  the  presence  of  defendant's  em- 
ployes, and  with  their  acquiescence.  These  are  circumstances 
which  would  probably  and  naturally  influence  the  conduct  of 
persons  in  the  habit,  as  was  the  plaintiff,  of  using  the  street 
at  the  point  where  the  accident  occurred.  The  plaintiff  started 
from  his  house  in  the  morning  to  go  to  his  employment  as  a 
journeyman  carpenter,  and  found  the  train  of  freight-cars 
lying  along  Maryland  avenue.  This  avenue  had  been  dug 
up,  and  rendered  impassable  for  the  distance  of  two  blocks, 
except  at  the  crossing,  by  a  rain  the  night  previous.  Now,  if 
the  parties  having  occasion  to  use  Ninth  street  had  been  ac- 
customed to  pass  over  the  cars  when  they  obstructed  the 
•street,  and  especially  when  there  was  no  other  way,  except  at 
the  crossings,  on  account  of  the  mud,  it  was  certainly  an  im- 
portant circumstance  as  affecting  both  the  responsibility  and 
the  conduct  of  parties.  The  plaintiff's  testimony  tended  to 
prove  that  the  company  wore  constantly  in  the  habit  of 
obstructing  Ninth  street  with  their  trains,  having  engines 
attached  thereto,  for  as  long  as  half  an  hour  at  a  time,  and 
that  on  this  occasion  the  train  remained  across  said  street  for 
about  twenty'  minutes  after  the  defendant  was  injured.  It 
is  true  that  defendant  had  the  right  to  run  their  trains  upon 
the  avenue,  and  it  may  be  to  stop  them  there  for  such  rea- 
sonable length  of  time  as  might  be  necessary  for  the  business 
of  the  road.  This  of  course  interfered  with  the  free  passage 
way  of  a  public  thoroughfare.  It  is  equally  clear  that  plaint- 
iff could  not  have  crossed  the  avenue  without  going  consid- 
erably out  of  the  way,  owing  to  its  impassable  condition  at 
the  time.  The  circumstances  of  inconvenience,  therefore, 
which  surrounded  this  particular  case  might  well  induce  the 
company  to  allow  parties  to  pass  freely  over  the  platform  of 
their  trains  thus  situated.    I  am  aware  that  the  testimony  of 
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tbe  deteiidaut  coutradicted  that  of  the  plaiutiff  on  this  sub- 
ject, but  the  learned  jadge  who  tried  the  case  left  the  fact  to 
be  df^termined  by  the  jury,  saying,  in  substance,  that  if  they 
determined  that  fact  in  favor  of  the  plaiutiff,  the  defendant 
would  then  be  liable.  After  attentive  consideration,  we  are 
of  opinion  that  the  province  of  the  jury  was  not  infringed, 
and  that  the  rule  of  law  was  properly  expressed  in  the  plaint- 
iff's instruction.  We  have  been  cited  to  the  case  of  Letcis 
vs.  Baltimore  and  Ohio  Railroad  Company^  38  Md.,  551 ;  but 
the  case  at  bar  is  unlike  that  one  in  several  important  partic- 
ulars. There  was  no  testimony  in  that  case  as  to  a  custom 
having  prevailed  by  which  the  railroad  permitted  foot-men  to 
go  over  the  cars  in  order  to  reach  the  other  side  of  the 
street  without  objection  on  the  part  of  the  employes  of  the 
xoad.  In  that  case,  also,  the  party  injured  attempted  to  cross, 
although  it  was  dark,  and  a  policeman  was  stationed  there 
to  prevent  any  one  passing  over  in  that  manner.  We  are  of 
opinion  that  it  is  not  an  authority  in  point,  although  some  of 
the  circumstances  are  similar. 

It  was  also  said  on  the  argument  that  the  plaintiff  was  a 
trespasser  on  the  defendant's  cars,  and  is,  therefore,  entitled 
to  no  redress ;  but  if  it  be  true,  and  the  jury  have  found  that  it 
is  true,  that  the  defendant  permitted  persons  to  pass  over 
-their  trains  under  the  same  circumstances  as  existed  in  this 
instance,  the  plaintiff  can  hardly  be  regarded  as  a  trespasser; 
and  even  if  we  assume  that  he  had  no  right  to  be  there,  yet 
this  would  not  absolve  the  defendant  from  the  exercise  of 
ordinary  care.  We  do  not  forget  the  doctrine  that  a  plaintiff 
cannot  recover  for  an  injury  unless  he  was  himself  free  from 
fault,  but  it  would  be  a  serious  injustice  to  apply  this  rule  if 
tbe  party  had  done  no  more  than  act  in  conformity  to  a  cus- 
tom or  habit  which  had  grown  up  with  the  acquiescence  of 
the  defendant.  The  act  of  the  plaintiff  in  attempting  to  pass 
over  the  cars,  at  most,  was  only  a  technical  tresppss,  so  that, 
even  if  the  jury  had  found  the  facts  to  be  as  claimed  by  the 
plaintiff,  it  is  doubtful  whether  he  would  be«precluded  from  a 
right  to  recover,  as  the  conduct  of  defendant  in  neglecting 
the  ordinary  precautions  at  the  time  of  starting  the  train  was 
the  direct  and  proximate  cause  of  the  injury.  In  Isbell  vs. 
Ifew  York  and  New  Hfiven  Railroad  Company^  27  Conn.,  393, 
19  D 
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S.  C,  2  Bedf.  Eailway  Gases,  474,  the  court  held  the  doctrine 
that  the  negligeDce  on  the  part  of  the  plaintiff  which  will 
preclnde  his  recovering  damages  for  the  negligence  of  the^ 
defendant  must  be  the  actual  proximate  cause,  and  not  a 
mere  technical  wrong,  coutributing  either  incidentally  or  re- 
motely, or  not  at  all,  toward  the  injury.  The  decisions  bear- 
ing upon  this  doctrine  are  fully  discussed  in  the  case  last 
cited,  and  Mr.  Bedfleld,  in  an  elaborate  note  to  it,  maintains 
the  same  ground,  and  also  reviews  the  law  in  regard  to  the 
effect  of  contributory  negligence  on  the  part  of  the  plaintiff' 
in  actions  of  this  description.  We,  however,  have  said 
enough  to  indicate  our  views,  and  conclude  by  saying  that 
the  judgment  below  ought  to  be  affirmed. 
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In  Equity.— No.  4340. 

I.  The  rule  may  dow  be  considered  settled,  wherever  the  chancery  Juris- 

diction exists,  that  a  married  woman  is  to  be  regarded  as  9k  feme  sole 
in  respect  to  her  separate  property,  and  that  she  may  dispose  of  it  as 
she  pleases,  nnlesiB  her  power  of  disposition  is  restricted  or  limited  by 
the  deed  or  will  creating  her  interest. 

II.  Where  the  beneficiary  in  a  trnst-deed  is  a  married  woman,  and  there 
is  no  restriction  npon  the  mode  in  which  she  shall  alienate  the  prop- 
erty only  that  the  trnstee  shall  Join  in  the  deed,  this  limitation  has 
no  reference  to  a  devise,  and  her  testamentary  capacity  in  regard  to 
said  property  is  complete  to  all  intents  and  purposes. 

I.  By  virtue  of  the  act  of  Congress  regulating  the  rights  of  property  of 
*  married  women,  passed  April  10, 1869,  a  married  woman  may  dispose 
of  her  entire  property,  constituting  her  separate  estate,  whether  such 
property  was  acquired  before  or  after  coverture. 

STATEMENT  OF  THE  CASE 

Bill  to  qaiet  title  npon  the  following  state  of  faots : 
On  the  l8t  of  Jane,  1867,  John  O.  Evans  conveyed  to  the 
defendant,  Moses  Kelly,  three  snblots  in  square  247,  in  the 
dty  of  Washington,  in  trnst  for  Jane  Thompson,  wife  of  de- 
fendant, J.  Harry  Thompson.  The  trust  is  expressed  in  these 
words :  *^  In  trust,  nevertheless,  for  the  sole  use  and  benefit 
of  the  said  Jane  Thompson,  and  for  no  other  person  whatso- 
ever, and  only  to  be  conveyed  by  her  or  her  heirs  joining  in 
the  deed  with  said  trustee." 

Jane  Thompson  died  on  the  10th  of  February,  1872,  seized 
of  the  equitable  title  to  said  lots,  and  by  her  last  will  and 
testament,  bearing  date  January  24, 1871,  and  duly  admitted 
to  probate  and  record  on  the  26th  of  February,  1872,  she 
gave  and  bequeathed  the  sum  of  $5,000,  to  be  equally  divided 
among  her  four  children,  the  defendants,  J.  Harry  Thompson, 
jr.,  Percy,  Jennie,  and  Minnie  A.  Thompson,  to  take  effect 
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when  said  children  shall  havd  attained  their  majority,  and 
constituted  said  bequest  a  charge  npon  said  above-described 
real  estate,  and  directed  that  the  same  shoald  be  sold  and 
conveyed,  at  the  discretion  of  her  execator,  to  satisfy  said  be- 
qaest,  and  devised  said  real  property,  subject  to  the  foregoing 
charge  and  any  prior  legal  incumbrance,  to  her  husband,  the 
defendant,  J.  Harry  Thompson,  in  fee-simple,  and  constituted 
and  appointed  her  said  husband  executor  of  said  last  will  and 
testament. 

Subsequently,  on  the  15th  of  April,  1873,  the  defendant, 
Kelly,  trustee  as  aforesaid,  conveyed  to  the  defendant,  J. 
Harry  Thompson,  said  real  property  in  fee-simple. 

It  also  appears  that  the  defendant,  J.  Harry  Thompson, 
subdivided  said  three  lots  into  lots  58  and  59,  and  the  trust- 
deed  was  released  as  just  stated,  and  thereupon  the  com- 
plainant became  the  purchaser  of  lot  59  for  the  sum  of  $20,000, 
andreceivedadeedof  conveyance,  executed  by  said  Thompson, 
giving  back  a  trust-deed  on  the  lot  to  secure  payment  of  the 
purchase-money ;  that  the  lot  purchased  by  complainant  is 
improved  by  a  very  valuable  and  handsome  private  dwelling- 
house,  and  that  the  adjoining  lot  (58)  is  in  the  possession  of 
and  owned  by  the  defendant,  J.  Harry  Thompson,  and  is  also 
improved  by  a  handsome  and  costly  private  dwelling;  that 
the  value  of  complainant's  lot  (59)  and  improvements  is  $40,000 
and  upwards;  and  that  complainant  has  expended  in  and 
about  the  same  and  has  become  liable  for  improvements  to 
the  extent  of  $16,000  and  upwards,  in  addition  to  the  original 
<$ost  of  said  property,  as  aforesaid ;  that  at  the  time  of  the 
purchase  she  was  a  married  woman,  the  wife  of  Morgan  L. 
Smith,  since  deceased ;  that  she  was  ignorant  of  the  condition 
of  said  title,  and  of  the  incumbrance  existing  thereon ;  that 
she  relied  implicitly  upon  the  representations  of  the  defendant, 
J.  Harry  Thompson,  and  also  of  her  friends  in  respect  to  said 
title. 

Complainant  alleges  that,  by  reason  of  the  death  of  her  said 
husband,  she  has  been  unable  to  pay  two  of  the  notes  described 
in  said  deed  of  trust,  which  have  matured  during  the  present 
year ;  that,  in  order  to  pay  the  same,  and  also  the  greater 
portion  of  the  debt  secured  by  said  deed  of  trust,  she  made 
an  arrangement  to  borrow  the  sum  of  $12,000,  to  be  secured 
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by  deed  of  trust  apon  said  real  property ;  bat  an  examination 
of  the  title  to  the  same  resulted  in  a  report  adverse  thereto,  upon 
the  ground  that  Jane  Thompson,  at  the  time  she  executed  her 
last  will  and  testament,  had  no  legal  capacity  to  devise  the 
said  real  estate,  and  that,  in  order  to  perfect  the  complainant's 
title  to  the  property  so  conveyed  to  her  by  the  defendant,  J. 
Harry  Thompson,  it  is  necessary  that  the  testamentary  ca- 
pacity of  Jane  Thompson  in  respect  to  this  property  should 
be  judicially  ascertained  and  determined.  There  areotherfacts 
connected  with  the  case  in  respect  to  legacies,  incumbrances, 
&c.,  not  necessary  to  an  understanding  of  the  decision,  and 
are  therefore  omitted  in  this  statement. 

At  the  hearing,  the  justice  holding  the  special  term  dis- 
missed the  bill  without  prejudice,  and  from  that  decree  the 
complainant  appealed  to  this  court,  and  the  case  is  now  here 
on  said  appeal. 

B.  K.  Elliot^  for  complainant,  presented  the  following  points 
and  authorities : 

Questions  raised  by  the  record  in  this  cause  are : 

1.  Whether  Jane  Thompson,  the  testatrix,  had  testamentary 
capacity  in  respect  of  the  real  property  conveyed  to  com- 
plainant by  defendant,  J.  Harry  Thompson,  either  by  virtue 
of  the  terms  of  the  deed  from  Evans  et  ux,^  to  the  defendant, 
Kelly,  as  trustee,  or  by  virtue  of  the  provisions  of  the  act  of 
Congress  of  April  10,  1869,  relating  to  the  rights  of  married 
women  in  the  District  of  Columbia,  or  both ;  and 

2.  Whether,  if  said  testamentary  capacity  shall  be  estab- 
lished, said  real  property  should  be  wholly  discharged  from 
the  legacies  charged  thereon  by  said  testatrix  in  favor  of  her 
children  f 

On  behalf  of  complainant,  it  is  respectfully  submitted: 
1.  By  the  terms  of  the  deed  of  1867  from  Evans  et  ux,  to 
the  defendant,  Kelly,  in  trust  for  Jane  Thompson,  the  testa- 
trix, the  latter  acquired  an  equitable  fee  in  the  property  in 
question.  The  only  limitation  of  the  power  of  disposition 
contained  therein  is  in  these  words:  ''In  trust,  nevertheless, 
for  the  sole  use  and  benefit  of  said  Jane  Thompson,  and  for 
no  other  person  whatsoever,  and  only  to  be  conveyed  by  her 
or  her  heirs  joining  in  the  deed  with  said  trustee.'^    This 
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clearly  refers  to  the  power  of  the  trastee  (Kelly)  to  convey, 
and  limits  the  exercise  of  that  power,  subordinating  it  to*  the 
will  of  the  ee%im  que  trusty  or  her  heirs,  and  therefore  she  had 
power  to  convey  independent  of  the  statute,  and  so  she  had 
power  to  devise.  Buchanan  vs.  Turner,  27  Md.,  1.  Jaques  vs. 
The  Methodist  Episcopal  Church,  17  Johns.,  577 ;  Cooke  vs.  Hus- 
bands, 11  Md.,  492. 

A  married  woman  may,  in  eqnity,  dispose  of  her  separate 
property  in  favor  of  her  husband.  Story's  Eq.  Jur.,  sees.  1395^ 
1396. 

In  all  cases  where  a  power  of  disposition  is  reserved  to  a 
married  woman  by  means  of  a  trust,  which  is  created  for  the 
purpose,  she  may  execute  the  power  without  joining  her 
trustees,  unless  it  is  made  necessary  by  the  instrument  of 
trust.  Story's  Eq.  Jur.,  sec.  1390,  and  authorities  cited  in  note. 
Ify  however,  the  paper-writing  is  not  good  as  a  will  to  pass 
real  property,  yet  it  is  good  as  an  execution  of  the  power  of 
disposition  clearly  implied  by  the  deed  of  1867.  4  Kent's  Com., 
335;  3  Johns.,  551;  Churchill  vs.  Dibben,  in  note  to  9  Simons, 
447 ;  1  Hoff.  Ch.  B.,  2;  Heyer  vs.  Burger,  3  Yes.,  299.  It 
is  submitted,  however,  that  if  Mrs.  Thompson  had  no  testa- 
mentary capacity,  as  to  this  property,  by  virtue  of  the  terms 
of  the  grant  from  Evans  et  ux.,  in  1867,  and  that  her  will  is 
not  even  good  as  an  execution  of  the  power  plainly  implied 
by  that  grant ;  yet,  according  to  the  true  intent  and  meaning 
of  the  act  of  Congress  of  April  10, 1869,  she  was  invested 
with  power  of  disposition  over  this  property,  notwithstanding 
it  was  acquired  by  her  prior  to  the  passage  of  said  act.  That 
statute  is  purely  remedial  in  its  nature,  and  was  copied  from 
similiar  acts  in  the  States.  It  was  designed  to  enlarge  the 
rights  of  married  women  in  the  District  of  Columbia  in  re- 
spect of  their  separate  property,  and  although  it  cannot  law- 
fully be  so  construed  as  to  divest  rights  previously  acquired 
in  the  property  of  a  married  woman,  yet,  where  no  such 
rights  intervene,  the  act  confers  the  most  ample  power  of  dis- 
position on  the  part  of  £k  feme  covert  as  to  her  separate  prop- 
erety,  without  reference  to  the  period  when  it  was  acquired ; 
for  it  says  ^'  belonging  to  her  at  the  time  of  marriage  or  ac- 
quired during  marriage."  Where,  however,  the  rights  of  the 
husband  have  attached,  she  has  power  of  disposition  sttbjed 
to  those  rights,  and  this  is  understood  to  be  in  efifect  the  con- 


1875.]  Supreme  Court,  D.  C.  295 


SMltli  n.  noMpsoB  et  ai 


^traction  given  the  act  by  this  coart  in  Kimhro  vs.  Tlie  First 
National  Bankj  1  MacArthor,  61.  (See,  also,  SyJces  vs.  Chad- 
Moicky  18  Wall.,  141.)  It  being  a  remedial  statute,  it  should 
be  BO  construed  as  most  effectually  to  meet  the  beneficial  end 
in  view,  and  to  prevent  a  failure,  and  as  large  and  broad  a 
tx>n8tniction  is  to  be  given  as  can  be  done  without  doing  vio- 
lence to  its  terms.  Potter's  Dwarris  on  Statutes,  231  et  seq, 
and  note ;  Sedgwick  on  Statutory  and  Constitutional  Law, 
^9. 

Such  an  act,  so  far  as  respects  the  power  of  disposition 
<M>nferred  by  it  upon  a  married  woman  over  her  separate 
property,  relates  as  well  to  property  acquired  prior  to  its 
passage  as  to  that  which  was  acquired  subsequent  thereto.. 
Van  Wert  vs.  Benedict^  1  Bradf.,  114 ;  Tyler  on  Infancy  and 
Coverture,  720. 

M.  T.  Morsell  for  defendant  J.  H.  Thompson. 

Mr.  Justice  MagArxhur  delivered  the  opinion  of  the 
xx>urt : 

The  first  question  to  be  examined  in  this  case  relates  to 
the  testamentary  capacity  of  Jane  Thompson  at  the  time  she 
executed  her  will,  on  the  24th  day  of  January,  in  the  year 
1871.  The  real  property  devised  in  her  will  constituted, 
without  any  doubt,  her  separate  estate.  The  deed  of  trust 
made  in  1867  by  Evans  and  wife  conveyed  the  property  to 
the  defendant  Kelly,  in  trust,  nevertheless,  for  the  sole  use 
and  benefit  of  said  Jane  Thompson,  and  for  no  other  person 
whatever,  and  only  to  be  conveyed  by  her  or  her  heirs  join- 
ing in  the  deed  with  the  trustee.  It  will  be  observed  that 
there  is  no  restriction  upon  the  mode  in  which  she  may  dis- 
pose of  the  property,  except  that  of  the  trustee  joiniug  in  the 
deed,  and  he  was  called  upon  to  unite  in  the  deed  only  when 
the  proi>erty  was  to  be  conveyed.  His  assent  was  not 
required  when  she  should  otherwise  dispose  of  it.  Although, 
therefore,  the  limitation  would  apply  to  a  conveyance,  it 
clearly  does  not  refer  to  a  devise ;  and  havipg  the  right,  jus 
^ispanendiy  she  may  use  that  right  in  any  manner  not  ab- 
solutely prohibited  by  the  deed  under  which  she  claims. 
Jaqties  vs.  Methodist  Churchy  17  Johns.,  5S5,  and  the  authorities 
there  cited.     Mr.  Story  expresses  the  same  doctrine  at  sec- 
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tion  1394,  Eq.  Jur.  The  trust-deed  is  therefore  to  be  con- 
straed  as  giving  her  the  right  to  dispose  of  the  same  abso- 
lately  by  will.  The  rule  may  now  be  considered  settled, 
wherever  the  chancery  jurisdiction  exists,  that  a  married 
woman  is  to  be  regarded  as  a  fevM  sole  in  respect  of  her 
separate  property,  and  that  she  may  dispose  of  it  as  she 
pleases,  unless  her  power  of  disposition  is  restricted  or  lim- 
ited by  the  deed  or  will  crediting  her  interest.  Ghancellor 
Kent,  in  Jaques  vs.  Methodist  Churchy  3  Johns.  Gh.,  77,. 
admits  this  to  be  the  rale,  as  established  by  the  weight  of 
authority ;  bat  he  held  that,  in  view  of  the  general  incapacity 
of  a  married  woman,  she  can  only  dispose  of  the  property 
constituting  her  separate  estate  in  the  mode  prescribed  in 
the  deed  or  will  under  which  she  becomes  entitled  to  the 
estate.  The  decision  of  the  court  of  errors  did  not  sustain 
this  view ;  but,  on  the  contrary,  recognized  her  full  and 
untrammeled  power  of  disposition  unless  the  restriction 
upon  that  power  was  clearly  and  positively  expressed  in  the 
deed  or  will  creating  her  estate ;  and  it  is  now  the  settled 
law  of  England  and  New  York  that,  where  property  is  con- 
veyed to  the  separate  use  of  a  married  woman,  she  has  an 
unlimited  control  over  it,  and  may  dispose  of  it  as  if  she 
were  a  feme  sole^  unless  restrained  by  some  special  provision 
in  ,the  deed  of  settlement  itself.  The  same  doctrine  was  fin- 
ally adopted  by  the  court  of  appeals  in  Maryland  in  Cooke 
vs.  Hmbandj  11  Md.,  492.  The  court  there  say  that  before 
the  American  revolution  the  English  cases  established  the 
doctrine  that  in  equity  a  married  woman  is  to  be  treated  as 
a  fejne  sole  in  respect  of  her  separate  property,  and  that 
she  may  dispose  of  it,  unless  restrained  by  the  instcament 
creating  the  estate.  The  court  also  admit  that  since  then 
there  has  been  in  that  State  some  diversity  among  the  QSL^e^ 
beginning  with  Eulnie  vs.  Tenant^  1  Bro.,  16,  and,  after 
reviewing  the  decision,  concludes  as  follows:  "We  are  of 
opinion  that  a  fetne  covert  may  act  in  reference  to  her  sepa- 
rate estate  as  a  fejne  sole  where  the  settlement  contains 
no  limitations  on  the  subject,  on  the  principle  that  the  jv» 
disponendi  accompanies  the  property,  unless  restrained  in 
terms,  or  by  the  manifest  intention  of  the  instrument." 
The  views  expressed  by  Chief  Justice  Gibson,  in  Tliomai 
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VS.  Folwellj  3  Wharton,  11,  concur  with  those  of  Chancellor 
Kent,  bat  the  great  authority  of  these  names  has  not  been 
able  to  overthrow  the  protection  which  a  court  of  chancery 
extends  to  a  wife  in  the  entire  and  absolute  control  and  dis- 
position of  her  separate  estate.  The  chancellor  has  been  ex- 
pressly overruled,  as  we  have  seen,  and  the  contrary  doctrine 
established,  in  the  State  of  New  York,  while  Chief-Justice 
Gibson,  as  far  as  I  have  been  able  to  examine,  has  been  fol- 
lowed nowhere  beyond  the  State  of  Pennsylvania.  The  rule 
for  which  we  contend  is  supported  by  the  great  weight  of 
authority.  The  oldest  chancellors  of  England  have  taken  this 
view.  Modern  legislation  is  tending  to  the  enlargement  of 
the  rights  of  married  women.  The  chancery  jurisdiction  was 
the  first  to  support  her  in  the  control  of  her  separate  estate, 
and  when  this  right  is  so  generally  settled,  it  would  seem 
strange  for  the  equity  tribunals  now  to  re-assert  restriction 
which  they  were  the  first  to  remove,  and  to  revert  again  to 
the  exploded  presumptions  against  the  rights  of  a  woman 
simply  because  she  is  a  wife. 

Upon  considering  the  trust-deed  in  this  case,  we  find  that 
the  grantors  conveyed  the  property  in  question  to  the 
trustee,  his  heirs  and  assigns,  forever,  to  the  use  of  Mrs» 
Thompson.  There  is  no  restriction  upon  the  mode  in  which 
she  shall  alienate  the  same,  only  that  the  trustee  shall  join 
in  the  deed,  which,  of  course,  would  be  .proper  without  any 
such  provision,  as  the  legal  title  was  in  the  trustee.  The  limit. 
ation  can  have  no  refereuce  to  a  devise,  and  her  testamentary 
capacity  was  complete  to  all  intents  and  purposes.  For  these 
reasons  we  are  of  opitiiou  that  the  will  of  Mrs.  Thompson  was 
valid,  and  inasmuch  as  it  relates  to  her  separate  property, 
her  husband  took  a  good  title,  and  was  competent  to  convey 
the  portion  of  the  land  to  the  complainant. 

But  if  we  are  mistaken  as  to  the  power  of  Mrs.  Thompson 
to  devise  this  property  by  virtue  of  the  terms  of  the  trust- 
deed  made  in  1867,  we  think  that  she  was  clearly  authorized 
to  dispose  of  the  same  by  will  under  the  act  of  Congress  reg- 
ulating the  rights  of  property  of  married  women,  passed 
April  10, 1869,  and  by  virtue  of  which  any  married  woman 
*^  who  has  the  right  to  any  property,  real  or  personal,  belong- 
ing to  her  at  the  time  of  the  marriage,  or  acquired  during 
marriage  in  any  way  other  than  from  her  husband,  shall  be 
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as  absolute  as  if  she  were  feme  soley  and  that  she  may  con- 
vey, devise,  and  bequeath  the  same,  or  any  interest  therein, 
in  the  same  manner  and  with  the  like  effect  as  if  she  were 
unmarried.'' 

•  It  has  been  suggested  that  the  power  given  in  this  act  to 
devise  is  confined  to  property  acquired  after,  and  not  before, 
the  passage  of  the  act.  This  construction  is  not  to  be  inferred 
from  the  terms  in  which  the  law  is  expressed.  At  common 
law  she  could  not  make  a  will  of  real  property,  owing  to  the 
principle  that  husband  and  wife  constituted  but  one,  and 
that  the  legal  existence  of  the  wife  was  merged  in  the  former. 
It  was  a  mere  personal  disability,  which  the  act  removed,  and 
conferred  the  same  capacity  at  law  that  she  already  enjoyed 
in  equity.  There  is  no  limitation  of  the  kind  expressed  in 
the  act ;  and  as  it  is  highly  remedial  in  its  nature,  it  ought 
to  receive  such  a  construction  as  will  give  effect  to  the  liberal 
design  of  the  legislature.  A  recent  author,  in  speaking  of  a 
similar  statute  in  the  State  of  New  York,  observes :  ^^  It  has 
been  determined  and  held  by  the  courts  of  New  York  that 
this  power  conferred  upon  married  women  to  dispose  of  their 
separate  property  by  will  is  a  general  one,  and  not  limited  to 
property  acquired  subsequently  to  the  passage  of  the  act. 
They  may  dispose  of  their  entire  property  by  a  will  properly 
executed,  whether  such  property  was  acquired  before  or  dur- 
ing coverture.  The  statute  removed  a  disability,  and,  there- 
fore, the  power  to  devise  is  not  limited  to  subsequently-ac- 
quired property.  Van  Wert  vs.  Benedict,  1  Brad.,  114.  This 
decision,  though  pronounced  in  New  York,  is  good  authority 
upon  this  subject  in  Pennsylvania.''  Tyler  on  Infancy  and 
Coverture,  720.  The  statute  is  not  to  be  construed  to 
affect  any  interest  which  the  husband  has  acquired  in  the 
real  estate  of  his  wife.  No  question  of  that  kind  arises  in 
this  case,  and  the  statute  could  not  be  expressed  in  more 
general  terms;  and  we  think  the  validity  of  this  will  ought 
to  be  upheld,  although  it  embraces  property  acquired  at  a 
period  before  the  law  went  into  operation. 

Judgment  below  reversed,  and  decree  granting  the  prayer 
of  the  bill  may  be  passed  in  this  court. 


Mr,  Justice  Wylie  dissenting. 
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PHILIP  P.  PENDLETON  AND  HENRY  B.  TYLER, 
EXECUTORS  AND  TRUSTEES  UNDER  THE  LAST 
WILL,  &C.,  OP  EDWARD  H.  PENDLETON,  DE- 
CEASED,  ELIZABETEl  PENDLETON,  HELEN  M. 
PENDLETON,  GERTRUDE  S.  WILLIAMS  AND  HER 
HUSBAND,  GEORGE  M.  WILLIAMS,  vs.  GEORGE 
PARKER,  TRUSTEE,  SURVIVOR  OF  JOHN  W. 
MAURY,  SAMUEL  T.  WILLIAMS,  WRIGHT  RIVES, 
AND  FRANKLIN  RIVES,  EXECUTORS,  &C.,  UNDER 
THE  LAST  WILL,  &C.,  OF  JOHN  0.  RIVES,  DE- 
CEASED. 

In  Equity.— No.  3629. 

I.  The  land  apon  which  three  tmst-deeds  had  been  ezecated  was  sold  by 
the  trastee  in  the  yoangest  deed  for  leas  than  the  amount  of  the  old 
incnnibrances,  under  an  ai^reement  by  all  the  parties  that  the  deed  to 
the  purchaser  should  be  clear  of  all  the  deeds.  The  money  was  di- 
vided pro  rata  on  each  of  the  claims,  the  tirat  incumbrancer  receiving 
part  of  his  in  the  note  of  the  purchaser,  which  wan  paid  at  maturity. 
The  first  incumbrancer  died  without  having  released  his  trust-deed, 
and  leaving  one  of  the  notes  secured  thereby  among  his  papers.  It 
was  Held  that,  having  consented  to  share  in  the  proceeds  of  the  sale 
during  his  life,  the  heirs  of  the  first  incumbrancer  ought  not  to  assert 
a  claim  under  his  deed  of  trust,  especially  after  the  lapse  of  eighteen 
years. 

The  facts  necessary  to  understand  the  case  appear  in  the 
opinion  of  the  court. 

John  F.  Ennis  and  W.  F,  Jones  for  complainants : 

The  complainants  contended  that  from  the  facts  in  the 
cause  there  is  both  a  legal  and  violent  presumption  that  the 
note  alluded  to  has  long  since  been  paid.  It  is  averred  that 
the  note  has  been  fully  paid.  No  person  can  read  the  proofs 
without  having  a  moral  conviction  of  it ;  and  the  lapse  of 
time  and  the  staleness  of  the  demand  add  to  the  conclusive- 
ness of  the  presumption. 
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A  court  of  equity  is  not  bound  by  any  fixed,  unalterable 
rule  with  regard  to  the  period  of  limitation  of  actions.  Id 
the  language  of  Lord  Camden,  "  It  could  not  properly  define 
the  time  of  bar  by  any  positive  rule  to  an  hour,  a  minute,  or 
a  year ;  it  was  governed  by  circumstuiices.^  Courts  of  equity 
refuse  their  aid  where  a  party  for  a  long  period  of  time  has- 
acquiesced  or  neglected  to  pursue  his  remedy,  and  the  public 
peace  requiring  an  end  of  suits,, be  abandons  his  remedy  by 
submission,  or  forfeits  it  by  neglect ;  and  this  rule  will  be 
more  especially  applied  where,  by  reason  of  this  neglect  or 
delay,  rights  have  been  acquired  which  it  would  be  unjust 
to  disturb.  2  Spence  Eq.  Juris.,  p.  61 ;  17  Vesey,  pp.  98, 99 ; 
Jones  vs.  Turberville,  2  Vesey,  11 ;  Reade  vs.  Beade^  note  3»  5 
Vesey,  744;  Stuart  vs.  Mellyshj  2  Atkyns,  610  5  Bayner  vs. 
PearsalL  3  Johns.  Ch.,  579. 

In  Ellison  vs.  Moffatt^  1  Johns.  Ch.,  46,  Chancellor  Kent 
says :  ^^It  would  not  be  sound  discretion  to  overhaul  an  ac- 
count in  favor  of  a  party  who  has  slept  on  his  rights  for  such 
a  length  of  time,  especially  against  the  representatives  of  a 
party  who  have  no  knowledge  of  the  original  transaction.  It 
is  against  the  principles  of  public  policy  to  require  an  account 
after  the  plaintiff  has  been  guilty  of  so  great  laches.  The  bill 
must  be  dismissed  on  the  ground  of  the  staleness  of  the  de- 
mand." In  this  case  the  laches  had  been  eighteen  years* 
Stemdale  vs.  Hawkinson^  1  Sim.,  393,  the  vice-chancellor  says: 
^'  But  as  courts  of  equity  will  not  entertain  stale  demands,  they 
have  thought  proper  to  adopt  the  limit  of  six  years,  in  analogy 
to  the  statute."  Martin  vs.  Eeathcote^  2  Eden,  169 ;  Archerly 
vs.  -Roe,  5  Vesey,  565 ;  Barber  vs.  Barber^  18  Vesey,  286  j 
Mooer  vs.  White^  6  Johns.  Ch.,  369 ;  BecJcford  vs.  Wade^  17 
Vesey,  jr.,  87 ;  Peebles  vs.  Beading,  8  Serg.  &  R.,  484.  A 
court  of  equity,  which  is  never  active  in  relief  against  con- 
science or  public  convenience,  has  always  refused  its  aid  to- 
stale  demands,  where  the  party  has  slept  upon  his  rights,  oi: 
acquiesced  for  a  great  length  of  time.  Pratt  vs.  Vattier,  9 
Pet.,  416;  vide  also  Kane  vs.  Bloodgoodj  7  Johns.,  93; 
Deco'uch  vs.  Lavelearj  3  Johns.,  190;  Enos  vs.  Hunter,  4 
Gilm.,  (111.,)  211.  ^<  Courts  have  been  ever  careM  to  exam- 
ine into  every  circumstance  which  may  affect  the  claim,  as 
the  lapse  of  time,  &c.,  and  will  not  grant  the  relief  where  the 
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claim  has  beeu  allowed  to  lie  dormant  for  an  uoreasonabie 
length  of  time,  *  ♦  ♦  especially  where  no  claim  has  been 
eet  op  daring  the  life-time  of  the  trustee.  And  the  personal 
representatives  are  affected  by  the  delay  or  acquiescence  of 
the  decedent  to  the  same  extent  as  if  it  were  their  own." 
Bowman  vs.  Wailiertj  1  How.,  189;  Euglies  vs.  Edwards^  9 
Wheat,  489;  Hume  vs.  Bedle^  17  Wall.,  336.  Let  us  see 
the  full  effect  of  lapse  of  time  and  laches,  as  applicable  to 
this  case.  In  the  case  of  Spring  vs.  Oray^  2  Mason,  523, 
decided  in  1830,  Judge  Story  says :  "J  own  myself  to  be 
one  of  those  who  consider  the  statute  of  limitations  a  highly 
beneficial  statute,  and  entitled  as  such  to  receive,  if  not  a 
liberal,  at  least  a  reasonable,  const\uctiou  in  furtherance  of 
its  manifest  object.  It  is  a  statute  of  repose,  the  object  of 
which  is  to  suppress  fraudulent  and  stale  claims  from  spring- 
ing up  at  great  disxances  of  time,  and  surprising  the  parties 
or  their  representatives  when  all  the  proper  vouchers  and 
evidence  are  lost,  or  the  fkcts  have  become  obscured  from  the 
lapse  of  time,  or  the  defective  memory,  or  death,  or  removal 
of  witnesses.  The  defense,  therefore,  which  it  puts  forth  is 
an  honorable  defense,  which  does  not  seek  to  avoid  the  pay- 
ment of  just  claims  and  demands,  admitted  now  to  be  due, 
bat  which  encounters  in  the  only  practicable  manner  such  as 
are  ancient  and  unacknowledged,  and,  whatever  may  have 
beeu  their  original  validity,  such  as  are  now  beyond  the 
power  of  the  party  to  meet  with  all  the  proper  vouchers  and 
evidence  to  repel  them.  The  natural  presumption  certainly 
is,  that  claims  which  have  been  long  neglected  are  unfounded, 
or  at  least  are  no  longer  subsisting  demands;  and  this  pre- 
samption  the  statute  has  erected  into  a  positive  bar.  There 
i8  wisdom  and  policy  in  it,  as  it  quickens  the  diligence  of 
creditors  and  guards  innocent  persons  from  being  betrayed 
by  their  ignorance  or  their  overconffdence  in  regard  to  trans- 
actions which  have  been  dimmed  by  age.'^ 

• 

R.  K.  Elliot  for  defendant : 

There  is  no  averment,  much  less  any  proof,  of  the  payment 
of  Eives's  debt  in  full,  and  therefore  the  court  cannot  find 
that  it  has  been  paid  merely  by  lapse  of  time.  No  presump- 
tion of  payment  saffloient  to  authorize  a  release  of  a  deed  of 
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trast  executed  to  secure  a  debt  arises  in  law  until  after  the 
lapse  of  twenty  years  from  the  maturity  of  the  debt,  without 
demand  of  principal  or  interest  in  the  mean  time.  Powell  on 
Mortgages,  vol.  1,  pp.  392,  393,  note;  ibid,  vol.  3,  p.  1155 ; 
Kirk  vs.  Parkhill^  1  MacArthar,  28,  and  authorities  cited. 
The  fact  that  the  judgment  on  the  note  might  be  barred  by 
the  statute  of  limitations  does  not  operate  to  extinguish  the 
collateral  remedy  under  the  deed  of  trust  executed  to  secure 
,the  note.  Bank  of  Metropolis  vs.  OutUohliokj  14  Pet.,  19. 
'I'arol  testimony  tending  to  show  an  agreement  on  the  part 
of  the  defendant's  testator  to  waive  his  claim  under  the  deed 
of  trust  to  Parker  &  Maury  is  not  sufScient  to  operate  as  a 
release  of  an  instrument  under  seal.  See  statute  of  frauds, 
&c.,  Alexander's  British  Statutes,  509;  Oreenl.  Ev.,  vol.  1, 
§  292,  et  seq.  And  before  the  court  can  decree  a  release  of 
the  deed  of  trust  in  this  case,  it  must  find  from  the  whole 
record,  either,  first,  the  full  payment  of  the  debt  secured  there- 
by ;  or,  second,  such  lapse  of  time  as  affords  legal  presump- 
tion of  its  payment;  or,  third,  evidence  of  an  executed  agree- 
ment to  release  of  equal  dignity  with  the  deed  of  trust. 

Therefore  it  is  respectfully  submitted  that  the  decree  of 
the  court  in  special  term  is  erroneous  and  should  be  reversed. 

Mr.  Justice  Wtlie  delivered  the  opinion  of  the  court : 

On  the  3d  of  July,  1852,  one  Charles  W.  Flint  purchased 
from  John  0.  Eives  a  part  of  lot  6,  in  square  254,  in  the  city 
of  Washington,  for  the  sum  of  $13,000,  of  which  $3,000  were 
paid  in  cash,  and  four  notes  of  $2,500  each,  payable  in  one^ 
two,  three,  and  four  years  after  date,  with  interest,  were  given 
for  the  balance.  These  notes  were  simultaneously  secured  by 
a  deed  of  trust  upon  the  property.  Subsequently,  in  the 
years  1853  and  1854,  two  other  deeds  of  trust  were  placed 
upon  the  property  by  Flint.  The  first  and  the  second  of  the 
Eives  notes  were  duly  paid  at  maturity,  but  the  third  and 
fourth  were  not  so  paid.  The  notes  secured  by  the  youngest 
of  the  three  deeds  of  trust  having  matured  and  being  unpaid, 
the  trustee,  William  P.  Williams,  on  or  about  the  1st  of  April, 
1858,  sold  the  property  to  Edward  H.  Pendleton  for  $9,800. 
At  the  date  of  this  sale  Eives'sdebt,  withinterest,  amounted 
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to  $6,725,  and  the  sabseqaent  iacambrances,  iuclading  taxes^ 
&c,  sweUed  the  charges  upon  the  property  to  $11,363.20. 

As  Bives's  was  the  oldest,  and  the  sale  was  made  under  the 
yoangest,  of  the  three  deeds  of  trust,  the  purchaser,  unless 
under  special  arrangements,  could  take  only  such  equity  in 
the  property  as  remained  after  the  two  other  deeds  of  trust, 
which  were  prior  in  date  to  that  under  which  the  sale  was 
made.  These  could  not  be  affected  by  the  sale.  The  pro- 
ceeds of  the  sale  could  represent  no  more  than  the  value  of 
this  remote  equity,  and  no  part  of  such  proceeds  could  be 
applied  toward  payment  of  the  earlier  incumbrances. 

We  are  convinced,  however,  that  an  agreement  was  entered 
into  by  all  the  parties,  before  the  sale  was  made,  that  the  sale 
should  be  clear  of  all  the  deeds  of  trust,  and  that  these  should 
be  paid  out  of  the  proceeds  pro  rata.  After  deducting  for 
taxes,  insurance,  expenses  of  sale,  &c.,  there  remained 
$8,633.30  of  the  purchase-money.    The  debts  were— 

ToBives $6,725  00 

ToOhubb  Bros 2,940  00 

To  Lacy 631  60 


10, 196  60 

Tlie  money  ($8,633.30)  was  divided  between  these  debts 
pro  rataj  at  the  rate  of  84|  per  cent,  to  each  claim ;  Bives 
receiving  $5,694.50  upon  a  debt  of  $6,725,  and  accepting,  as 
part  payment,  a  note  of  the  new  purchaser,  Pendleton,  for 
$2,934,  secured  by  a  new  deed  of  trust  upon  the  property ; 
and  this  note  was  subsequently  collected  by  him  from  Pen- 
dleton's estate. 

Unless  by  consent  of  Bives,  the  property  must  have  been 
sold  subject  to  his  deed  of  trust,  in  which  case  he  could 
have  claimed  no  part  of  the  proceeds.  After  having  con- 
sented to  share  in  the  proceeds  to  the  extent  of  84^  per  cent, 
of  his  whole  claim,  his  heirs  ought  not  now  to  assert  claim 
under  his  deed  of  trust  for  the  deficiency,  especially  after  so 
great  a  lapse  of  time.  The  notes  secured  by  that  deed  were 
dated  3d  of  July,  1852,  and  the  last  of  them  to  mature  fell 
due  in  July,  1866 ;  about  eighteen  years  prior  to  the  insti- 
tution of  the  present  suit. 
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It  is  quite  probable  that  Mr.  Bives  entertained  the  notioa 
that  he  might  share  in  the  proceeds  of  the  sale  made  in  1858 
and  still  hold  his  deed  of  trast  as  security  for  any  deficiency; 
for  in  no  other  way  can  we  account  for  his  consent  to  come 
in  on  the  proceeds  pro  rata  with  junior  incumbrancers,  when 
his  security  was  absolutely  perfect  for  the  whole  of  bis  claim. 
But  that  was  impracticable,  except  with  the  consent  both  of 
Flint,  the  debtor,  and  of  Pendleton,  the  purchaser.  The 
latter  is  dead,  and  Flint,  whose  testimony  has  been  taken  ia 
the  cause,  says  that  by  agreement  of  all  the  parties  the  sale 
was  to  be  clear  of  all  the  incumbrances.  This  testimony  is 
also  very  strongly  corroborated  by  the  evidence  of  A.  Thomas 
Bradley  as  to  the  declarations  of  Bives  himself.  At  all 
events,  he  could  not  now  be  heard  to  set  up  a  claim  at  war 
with  his  own  acts;  and  his  heirs  are  in  no  better  situation. 

We  think  the  deed  of  trust  in  question  constitutes  such  a 
cloud  upon  the  complainant's  title  as  ought  to  be  removed. 

The  decree  below  affirmed. 
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GEORGE  F.  SCHAFFER  vs.  BARBARA  LEHMAN. 

At  Law.—No.  12800. 

I.  A  married  woman  is  bound  by  a  contract  which  her  hasband  has  en- 
tered into  on  her  behalf  for  improvements  apon  her  separate  estate, 
he  havinfc  acted  as  her  agent,  and  with  her  knowledge  and  consent, 
and  she  having  accepted  the  benefits  resulting  from  the  performanod 
of  such  contract. 

XL  A  motion  for  Judgment  ought  to  be  sustained  upon  an  award  which 
has  been  filed  more  than  seven  days  in  the  cause,  and  no  exceptions 
filed. 

III.  Evidence  offered  by  the  defendant  for  the  purpose  of  showing  that 
plaintiff  had  done  inferior  and  defective  work  of  a  similar  kind  on 
the  house  of  another  person  was  properly  rejected  by  the  referee. 

The  case  is  stated  ia  the  opiDion  of  the  court. 

R.  Boss  Perry  for  plaintiff: 

I.  An  award  can  be  impeached  in  two  ways  only,  viz :  By 
exceptions  filed  thereto,  and  by  a  motion  to  set  the  award 
aside.  Evans's  Practice,  p.  448.  Neither  of  these  methods 
was  resorted  to  in  this  case.  Conceding  that  the  referee 
erred  in  exclading  the  testimony  offered  by  the  defendant, 
non  constat  that  the  defendant  has  not  abandoned  his  ob- 
jection takeu  before  the  referee,  since  he  has  not  seen  fit  to 
raise  it  before  this  court  by  excepting  to  the  award  on  that 
ground. 

II.  Conceding  that  this  objection  uow  lies  in  the  mouth  of 
the  defendant,  it  can  scarcely  be  necessary  to  argue  to  the 
court  that  evidence  tending  to  prove  unliquidated  damages 
cannot  be  adduced  under  a  plea  of  set-off  resulting  from  ex- 
press contract.  That  the  fact  that  S.  did  some  work  for  E. 
in  an  imperfect  manner,  which  E.  was  compelled  to  repair  at 
a  certain  expense,  cannot  possibly  tend  to  prove  that  L.,  who 
had  some  months  previous  had  his  work  done  by  S.,  ought 
to  recover  damages  therefor  in  addition  to  his  expenses  for 
repairs.    The  objection  which  has  just  been  considered  seems 

20  D 
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the  oaly  one  proper  for  consideration,  as  it  is  the  sole  point 
presented  by  the  record  in  the  shape  of  an  exception  taken 
by  the  parties.  As,  however,  the  court  refused  to  enter  judg- 
ment upon  the  award  on  general  grounds,  it  may  be  proper 
to  add : 

III.  That  under  all  the  authorities  this  award  is  (absolutely 
final  and  conclusive  as  to  all  findings  of  fact.  Goldsmith  vs. 
Lillyy  1  Har.  &  Johns.,  364: ;  Cromtcell  vs.  Owingsj  6  Har.  & 
Johns.,  12. 

IV.  That  since  the  10th  day  of  April,  1869,  ^fone  covert  in 
the  District  of  Columbia  is  liable  on  contracts  concerning  her 
separate  estate  as  absolutely  as  if  she  were  unmarried,  and  that 
her  husband  is  not  a  proper  party  to  any  action  brought  by 
or  against  her,  arising  from  her  contracts  in  relation  thereto, 
sections  727,  729,  730,  Rev.  Stats.  District  of  Columbia. 

Y.  That  a  fenie  covert  can  contract  through  an  agent  as 
potentially  as  a  feme  sole  can,  and  that  the  authorized  acts 
of  her  agent  bind  her  as  principal  according  to  the  general 
principles  of  the  law  of  agency. 

F.  W.  Jones  for  defendant. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

The  defendant  was  a  married  woman,  and  the  present  ac- 
tion was  brought  to  recover  $211.55  for  work  and  labor  and 
materials  furnished  in  making  improvements  upon  a  piece  of 
real  estate  in  this  District  owned  by  her  in  her  separate  right. 
By  agreement  of  parties,  the  cause  was  referred,  under  rule 
of  court,  to  James  G.  Payne,  esq.,  ^'  for  his  arbitration  and 
decision  on  such  evidence  as  may  be  adduced  before  him  by 
either  party." 

It  was  proved  before  the  referee  that  the  work  was  done 
and  materials  furnished  under  an  agreement  between  the 
plaintiff  on  the  one  part,  and  the  defendant's  husband  on  the 
other,  and  that  the  husband  acted  as  the  agent  of  his  wife, 
and  under  her  authority,  and  for  her  advantage,  in  the  mat- 
ter. The  referee  corrected  some  errors  and  made  certain 
allowances  by  way  of  set-off  in  favor  of  the  defendant,  in  con- 
sequence whereof  plaintiff's  bill  was  reduced  to  $59.05,  with 
interest.  Among  these  credits  was  a  set-off  of  $87.25,  on 
account  of  a  claim  set  up  for  a  debt  due  from  the  plaintiff'  to 
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the  defendant's  hasband.  To  say  the  least  of  it,  this  was 
liberal  toward  the  defendant.  On  the  trial  before  the  referee 
the  defendant,  in  order  to  prove  that  the  work  done  upon 
her  hoase  by  the  plaintiff  was  of  inferior  character,  offered 
to  show  by  evidence  that  several  months  after  the  work  on 
her  house  was  finished,  the  plaintiff  had  done  work  of  a  sim- 
ilar  kind  on  the  hoase  of  one  Mrs.  Easby,  which  was  so  de- 
fective in  quality  that  Mrs.  Easby  was  obliged  to  have  it 
done  over  again  by  another  person.  The  offer  of  this  evi- 
dence was  rejected  by  the  referee,  and  properly  so,  in  our 
opinion,  for  reasons  too  obvious  to  require  mention  here. 

The  award  was  filed  on  the  11th  May,  1875,  and  contains, 
on  its  face,  a  statement  of  the  facts  substantially  as  now  re- 
lated. No  exceptions  to  the  award  were  ever  filed  by  the 
defendant,  and  on  the  8th  of  June,  1875,  plaintiff'  moved 
the  court  for  judgment.  This  motion  was  resisted  by  de- 
fendant's counsel,  and  was  overruled  by  the  court,  and 
from  that  decision  plaintiff'  has  appealed.  We  are  of  opinion 
that  judgment  ought  to  have  been  entered  upon  the  award. 
We  think  the  defendant  was  bound  by  the  contract  which 
the  husband  has  entered  into  on  her  behalf,  with  her  knowl- 
edge and  consent,  and  of  which  she  has  accepted  the  benefits, 
and  that  all  of  the  other  rulings  made  by  the  referee  were 
correct ;  at  least  such  as  afford  no  ground  for  exception  on 
the  part  of  the  defendant. 

Independently,  however,  of  the  unobjectionable  character 
of  the  award  itself,  the  motion  for  judgment  ought  to  have 
been  sustained,  for  the  reason  that  the  award  had  been  filed 
in  the  cause  more  than  seven  days  before  the  motion  was 
madofor  judgment,  and  no  exceptions  bad  been  filed,  or  were 
taken  at  the  argument,  of  the  character  prescribed  by  the 
act  of  assembly  of  1778,  ch.  21.  That  act  prescribes  the 
causes  for  which  an  award  of  the  kind  made  in  the  present 
case  may  be  set  aside  by  the  court ;  and  these  are,  <<  that 
the  same  was  obtained  by  fraud  or  malpractice  in,  or  by  sur- 
prise, imposition,  or  deception  of,  the  arbitrators,  or  without 
due  notice  to  the  parties,  or  their  attorney  or  attorneys."  The 
award  in  this  case  being  unobjectionable  for  either  of  these 
causes,  it  was  error  to  refuse  the  judgment ;  and  it  is  ordered 
that  the  same  be  now  entered  for  $59.05,  with  interest  from 
January,  1874,  and  costs. 


308  SuPRKME  Court,  D.  0.     [September  T., 


ConghllB  T8.  PonlMO. 


DENNIS  COUGHLIN  vs.  MAEY  A.  POULSON. 

At  Law.— No.  12360. 

I.  Three  prayers,  grauted  at  the  request  of  one  of  the  parties,  relating  to 

the  same  matter,  should  be  considered  together  as  a  whole,  and  re- 
garded as  the  instruction  of  the  court  to  the  Jury. 

II.  Where  an  incompetent  question  put  to  a  witness  is  allowed  to  be  an- 
*  swerod,  subject  to  the  objections  of  the  other  side,  but  before  the 

cause  was  submitted  to  the  Jury  the  judge  Instructed  the  Jury  to  lay 
aside  and  disregard  the  testimony  so  objected  to,  the  error  was  cared 
by  such  directions. 

III.  It  is  competent  to  prove,  on  »  question  of  the  sanity  of  a  testator,  tha 
his  father,  mother^  or  perhaps  bis  ancestors  in  a  more  remote  degree, 
were  of  unsound  mind,  by  the  evidence  of  a  person  speaking  from  his 
own  personal  knowledge  and  observation,  but  not  by  tradition  or 
hearsay  testimony. 

Tbe  case  suflBiciently  appears  in  the  opinion  of  the  court. 
W.  D.  Bavidge  and  Beglnald  Fendall  for  plaintiff. 
Bradley  iSb  Duvall  for  defendant. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

In  March,  1874,  the  plaintiff  presented  for  probate,  in  the 
orphan's  court,  a  written  paper  purporting  to  be  the  last 
will  and  testament  of  John  Keefe. 

A  caveat  having  been  filed  in  the  orphan's  court  on  the 
14th  of  April,  1874,  by  Mary  A.  Poulson,  the  defendant ; 
thereupon  the  following  issues  of  fact  were  sent  by  the  justice 
holding  the  orphan's  court  for  trial  before  a  jury  at  the  cir- 
cuit court,  or  rather  to  the  court  held  for  the  trial  of  questions 
of  fact  by  a  jury.  The  issues  to  be  tried  before  the  jury  were 
as  follows : 

First.  Whether  the  paper-writing  filed  in  the  office  of  the 
register  of  wills,  on  the  24th  of  March,  1874,  purporting  to 
be  the  will  of  John  Keefe,  deceased,  is  the  last  will  and  testa- 
ment of  the  said  John  Keefe. 

Second.  Whether  the  said  paper- writing  was  obtained  un- 
der undue  influence. 
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Third.  Whether  the  said  John  Keefe,  at  the  time  of  the 
execation  of  the  said  paper-writing  purporting  to  be  his  last 
will,  was  of  sound  and  disposing  mind,  memory,  and  under- 
standing, and  capable  of  executing  a  valid  deed  or  contract. 

On  the  trial  of  these  issues  a  great  amount  of  testimony 
was  taken,  most,  if  not  quite,  all  of  which  quite  unneces- 
sarily appears  in  the  printed  bill  of  exceptions.  The  jury 
having  found  a  verdict  against  the  validity  of  the  will,  the 
cause  was  brought  to  this  court  upon  a  bill  of  exceptions 
taken  on  the  trial. 

Upon  the  argument  of  the  cause  there  seemed  to  me  but 
two  questions  worthy  to  be  considered ;  but  little  stress  hav- 
ing been  laid  by  counsel  except  upon  two  points. 

The  first  question  arises  upon  the  three  prayers,  as  they 
are  called,  asked  by  the  counsel  for  the  caveators^  which  were 
.granted  by  the  court,  and  excepted  to  by  the  propounder  of 
the  will,  namely : 

dependant's  first  prater. 

*'If,  from  the  whole  evidence  aforesaid,  the  jury  shall  find 
-that  the  deceased,  John  Keefe,  left  neither  wife  nor  children 
Jiving  at  his  death,  and  also  that  the  caveators  are  children 
of  his  two  deceased  brothers,  and  were  for  some  time  objects 
of  his  protection  and  bounty ;  and  if  they  shall  further  find 
that  without  cause  he  conceived  the  idea  that  they  put  spells 
on  him  in  order  to  secure  to  themselves  the  succession  to 
and  inheritance  of  his  property  and  estate ;  that  be  could 
not  be  reasoned  out  of  that  idea,  and  that  the  same  existed 
in  his  mind,  had  a  controlling  influence  over  it,  and  the  said 
influence  led  to  the  execution  of  the  paper  now  propounded 
as  his  will,  then  the  law  is,  that  the  said  idea  was  an  insane 
delusion,  and  the  said  paper  is  not  the  will  of  the  said  John 
Keefe,  and  the  jury  must  so  find." 

Granted. 

Granting  of  said  prayer  by  the  court  excepted  to  by  Mr. 
Fendall. 

defendant's  second  prayer. 

^<  If  the  jury  find  from  the  whole  evidence  aforesaid  that, 
at  the  time  of  the  execution  of  said  paper  herein  propounded 
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ua  the  last  will  of  the  said  John  Eeefe,  he  was  laboring  under 
the  impression  and  belief  that  the  families  of  his  brothers 
pat  spells  on  him,  and  intended  and  had  attempted  to  poison 
him  in  order  to  inherit  his  property,  that  the  said  impression 
was  without  any  foundation  in  fact,  and  that  he  had  no 
reason,  from  any  facts  given  in  evidence,  to  support  it,  but 
was  so  strong  that  he  could  not  be  reasoned  out  of  the  said 
fixed  imptession,  and  that  he  made  the  said  paper- writing  so 
propounded  under  the  control  and  impression,  and  said  im. 
pression  was  too  strong  for  him  to  resist  it,  the  law  is,  that 
it  is  not  the  will  of  the  said  John  Keefe.'^ 

Granted. 

To  the  granting  of  this  prayer  Mr.  Fendall  excepts. 

DEFENDANT'S  THIRD  PRAYER. 

^<  If,  firom  the  whole  evidence  aforesaid,  the  jury  shall  find 
that  the  deceased,  John  Keefe,  without  cause  or  any  facts 
given  in  evidence  conceived  that  the  wives  and  children  of 
his  brothers  put  spells  on  him,  and  intended  and  attempted 
to  poison  him  to  get  his  property,  and  that  it  was  impossible 
to  reason  him  out  of  this  belief,  it  was  a  delusion,  and  he  was 
of  insane  mind ;  and  if  they  shall  further  find  in  point  of 
fact  there  was  no  ground  for  this  belief,  then  the  burden  of 
the  proof  is  on  the  propounder  of  the  will  to  satisfy  the  jury, 
by  proofs,  that,  at  the  time  of  making  the  alleged  will,  he  was 
entirely  free  from  such  delusions,  otherwise  the  verdict  of 
the  jury  must  be  against  the  will  under  the  third  issue." 

Granted. 

To  the  granting  of  said  prayer  Mr.  Fendall  excepts. 

It  was  admitted  on  the  argument  of  this  case  that  the  judge 
properly  stated  the  law  to  the  jury  in  prayer  No.  1,  and  no 
serious  fault  was  found  with  prayer  No.  2.  But  prayer  No. 
3  was  claimed  to  have  misled  the  jury,  and  would  naturally 
do  so.  If  the\ third  prayer  stood  alone  as  the  judge's  instruc- 
tions to  the  jury  on  the  law  of  the  case,  I  should  think  it 
erroneous.  But  I  think  this  third  prayer  should  be  taken  in 
connection  with  the  first  and  second,  and  that  the  judge  was 
not  bound  to  repeat  for  the  second  and  third  time  what  he 
had  before  said  to  the  jury.  If  you  only  add  to  the  third 
prayer  a  sentence  or  so  that  was  said  in  the  first  prayer,  the 
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third  woald  be  as  anexceptionable  as  the  first.  Bat  it  is 
<2laiined  that  the  object  of  the  third  prayer  was  to  wroDgfally 
shift  the  harden  of  proof  from  the  caveators  apon  the  pro- 
poander  of  the  will.  If  this  were  so,  I  see  do  objection  to 
the  ruling  of  the  jastice.  Keefe  was  not  what  is  termed  in 
medical  jarisprndence  a  lunatic,  that  is,  a  man  who  is  sane  one 
^ay  and  crazy  the  next.  The  burden  of  proof  may  well  be 
open  a  party  seeking  to  avoid  such  a  man's  acts,  to  show  at 
the  particular  time  the  act  was  done  the  actor  was  in  such 
^  state  of  mind  as  disqualified  him  from  the  performance  of  any 
legal  act.  Such  a  rule,  it  is  admitted,  does  not  apply  where 
a  man  is  clearly  proven  to  be  insane  at  some  time  before  per- 
forming  the  act  which  is  questioned.  But  as  Keefe  was  not 
proven  to  be  insane  in  all  respects,  but  only  in  reference  to 
his  relations,  the  natural  objects  of  his  bounty,  the  caveators 
ought  to  show  that  at  the  very  time  he  executed  his  will  the 
alleged  insane  delusion  in  respect  to  them  existed. 

But  his  disease  was  what  medical  writers  term  mpno- 
mania.  When  that  disease  is  clearly  established  by  proof, 
I  know  not  why  this  presumption  should  not  be  indulged  in 
reference  to  the  continuance  of  such  disease  as  in  cases  of 
total  insanity.  Indeed,  I  believe  it  to  be  true  that  more  per- 
sons have  been  cured  of  what  is  termed  insanity  than  mono- 
mania. If  this  be  true,  there  is  a  stronger  presumption  of  the 
^continuance  of  the  latter  disease  than  the  former.  From  the 
bill  of  exceptions,  when  taken  in  connection  with  the  testi- 
mony printed  in  the  record — and  the  exceptions  seem  drawn 
in  reference  to  the  printed  testimony — this  was  a  singular 
<^8e  of  monomania,  and  that,  too,  in  reference  to  the  natural 
objects  of  his  (the  testator's)  bounty. 

The  second  question  I  propose  to  consider  arises  upon  the 
second  bill  of  exceptions,  and  the  reasons  I  assign  for  over- 
raliug  it  may  not  be  concurred  in  by  all  the  court.  This 
<}aestion  is  of  more  importance  to  decide  rightly  than  the 
ease  itself,  because  the  latter,  if  decided  wrong,  may  be  cor- 
rected, but  the  former  will  settle  a  rule  of  practice,  so  far  as 
we  can  settle  it,  applicable  to  this  case  and  to  the  trial  of  all 
other  cases. 

SECOND  BILL  OF  EXCEPTIONS. 

"After  the  evidence  stated  in  the  foregoiug  bill  of  excep- 
1;lons,  made  part  hereof,  bad  been  introduced,  the  defendant's 
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coaosel  then  asked  Mrs.  Aonie  Gainey  the  following  qnestion :. 
^Do  yon  know  anything  aboat  the  condition  of  Michael 
Keefe's  mother,  whether  the  tradition  in  the  family  was  as- 
to  whether  she  was  insane  or  not !'  But  the  plaintiffs  coun- 
sel interposed  and  objected  to  the  question,  on  the  ground 
that  it  was  inadmissible  to  show  by  family  tradition,  or  in 
any  other  way,  whether  the  mother  of  the  testator  was 
insane;  that  the  evidence  proposed  to  be  introduced  waa 
mere  hearsay,  and  such  inadmissible  evidence  would  tend  to- 
mislead  the  jury  and  prejudice  the  plaintiff.  But  the  court 
admitted  the  testimony  subject  to  objection  and  allowed  the 
witness  to  answer  the  question ;  who  thereupon  testified  that 
she  did  not  know  Michael  Eeefe's  mother,  but  she  always 
heard  her  (witnesses)  mother  say  that  she  died  out  of  her 
senses.  Michael  Keefe's  mother  was  dead  before  she  (the 
witness)  joined  the  family,  but  she  always  heard  her  husband 
say  so.  To  which  ruling,  allowing  said  question  to  be 
answered,  the  plaintiff's  counsel,  at  the  time  and  before  the 
answer  was  given  by  the  witness,  duly  excepted.  And  the 
plaintiff  prays  the  court  to  sign,  seal,  and  cause  to  be  enrolled 
this  his  second  bill  of  exceptions ;  which  is  accordingly  done 
this  4th  day  of  March,  1875. 

[L.  S.]  *D.  K.  CARTTEE, 

"  Chief  Justice.^ 

The  questiou  propounded,  bb  stated  in  the  exceptions,  I 
think  was  inadmissible;  but  the  question  was  allowed  lo  be 
answered,  subject  to  the  objection  of  the  plaintiff;  and  the 
witness  answered  that  she  did  not  know  Michael  Keefe'»- 
mother,  but  she  always  heard  her  (witness's)  mother  say  she 
died  out  of  her  senses.  It  appears  by  the  record  that  Mrs. 
Gainey  was  the  wife  of  Michael  Eeefe,  who  was  the  brother 
of  John,  the  testator;  and  the  question  put  to  Mrs.  Oainey 
was  to  elicit  from  her  what  she  had  heard  her  former  husband 
(Michael)  say  in  respect  to  the  sanity  of  his  mother  and  the 
mother  of  the  testator.  While  I  think  it  is  competent  to 
prove,  in  a  question  of  the  sanity  of  a  testator,  that  his  father, 
mother,  or  perhaps  his  ancestors  in  a  more  remote  degree,, 
brothers  or  sisters,  were  of  unsound  mind,  still  I  think  such, 
fact  must  be  proven  by  a  person  speaking  trom  his  owa 
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personal  knowledge  and  observation.  This  case  is  attempted 
to  be  likened  to  thai  of  pedigree,  where  the  traditions  of  the 
family  are  received  in  evidence.  But  the  distinction  between 
the  two  cases  is  too  manifest  to  require  argument  or  illustra- 
tion. The  fact  of  insanity,  where  it  exists,  is  open  to  all  the 
world  with  whom  the  alleged  insane  person  comes  in  contact. 
"Sot  so  the  paternity  of  a  child,  which  can  seldom  be  vouched 
for  by  more  than  two  persons,  and  sometimes  not  very 
satisfiactorily  by  either,  if  the  whole  truth  was  told.  But  it 
appears  by  the  record  that  before  the  case  was  submitted  to 
the  jury,  the  justice  presiding  at  the  trial  instructed  the  jury 
to  lay  aside  and  disregard  the  testimony  of  Mrs.  Oainey,  to 
the  admission  of  which,  conditionally,  the  plaintifif  had  ex- 
cepted. Hence  the  question  arises,  whether  the  error  (if  it 
be  one)  of  admitting  Mrs.  Gainey's  testimony  was  cured  by 
the  direction  of  the  presiding  judge  to  disregard  it  t 

I  cannot  but  observe  that  all  the  adjudged  cases  cited  in 
the  argument  upon  this  question  were  from  the  State  of  New 
York.  Two  or  three  of  the  cases  were  made  upon  the  return 
to  a  writ  of  certiorari^  made  by  a  justice  of  the  peace  and  two 
cases  which  did  not  originate  before  a  justice  of  the  peace. 
In  one  of  the  cases,  Bronson  lays  down  what  I  think  to  be  the 
true  rule  of  law ;  and  in  the  other  decision,  from  the  now 
highest  court  in  the  State  of  New  York,  the  opinion  of  Grover, 
J.,  uses  language  which,  if  not  taken  in  connection  with  the 
facts  of  the  case  then  before  the  court,  might  seem  to  over- 
rule the  opinion  of  Bronson.  But  the  opinions  of  Denio,  in 
the  same  case  alluded  to  in  the  court  of  appeals,  would  seem 
to  relieve  that  case  from  all  conflict  with  the  opinion  of 
Justice  Bronson.  The  exceptions  in  this  case  must  be  over- 
ruled, and  the  judgment  of  the  circuit  court  affirmed. 

Mr.  Justice  Wylie  concurred  in  the  judgment  of  the  courts 
but  expressed  the  opinion  that  the  evidence  of  Mrs.  Gainey 
was  competent,  and  was  properly  received  in  the  first  instance^ 
to  show  that  the  mother  of  the  testator  was  insane.  The 
plaintifif  was  not,  therefore,  prejudiced  by  the  direction  of  the 
court  to  disregard  it. 
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THOMAS   MILLS  VS.  THE    ORANGE,   ALEXANDRLA. 
AND  MANASSAS  RAILROAD  COMPANY. 

At  Law.— No.  9637. 

I.  The  defendant  is  a  railroad  oorporation,  chartered  by  the  State  of  Vir- 
ginia, and  uses  the  track  of  a  Washington  railroad  company  by 
agreement.  The  plaintiff,  while  flagging  defendant's  trains  over  the 
road  of  the  Washington  company,  mnst  for  the  time  be  considered 
the  servant  of  the  defendant,  and  is  not  entitled  to  recover  for  any 
injury  occasioned  by  the  negligence  of  another  servant,  withoat 
showing  that  defendant  was  guilty  of  negligence  in  selecting  the  serv- 
ant by  whose  fault  the  accident  happened. 

II.  What  constitutes  negligence  usually  is  a  mixed  question  of  law  and 
fact ;  and  sometimes  negligence  is  of  a  character  so  gross  on  the  part 
of  a  plaintiff,  that  a  judge  may  well  instruct  a  jury  that  he  is  not 
entitled  to  recover. 

III.  A  plaintiff  was  guilty  of  gross  negligence  who  voluntarily  placed 
himself  upon  the  track  before  an  approaching  railroad  engine,  by 
which  he  was  injured ;  and  the  judge  trying  the  cause  may  instruct 
the  jury  to  return  a  verdict  for  the  defendant  on  that  ground. 

STATEMENT  OF  THE  CASE. 

This  case  was  before  the  coart  at  a  previous  term,  and  it 
was  then  determined  that  the  defendant  was  liable  to  the 
plaintiff  for  a  personal  injury  produced  by  the  carelessness  of 
its  agents  in  running  a  train  of  cars  through  the  city  of 
Washington  on  the  track  of  another  company.  1  MacAr., 
285.  A  new  trial  was  granted ;  and  the  case  comes  up  again 
upon  a  bill  of  exceptions,  which  raises  the  questions  whether 
the  defendant  is  to  be  considered  in  the  employ  of  the  defend- 
ant, and  whether  the  latter  would  be  liable  for  injuries  to  the 
plaintiff  occasioned  by  the  negligence  of  another  in  the  same 
occupation.  In  order  to  understand  what  is  expressed  in  the 
opinion,  it  becomes  necessary  to  st8.te  a  portion  of  the  testi- 
mony. On  the  trial,  the  plaintiff  was  called  and  testified  as 
follows : 

"  I  reside  in  Washington ;  have  lived  here  ten  years.  In 
1871  and  1872  was  engaged  as  flag-man  by  the  Washington 
and  Alexandria  Railroad  Company.  I  was  employed  to  cany 
the  flag  before  the  engines  running  from  Seventh-street  depot 
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to  the  Baltimore  and  Ohio  depot,  in  this  city.  My  work  was 
to  walk  on  the  track  directly  in  front  of  the  engine,  and  swing 
-a  red  flag  to  let  people  know  that  the  train  was  coming.  The 
train  was  not  allowed  to  go  faster  than  I  walked ;  I  carried  this 
^ag  before  all  the  trains  that  passed  over  the  road ;  I  was  em- 
ployed by  the  Washington  and  Alexandria  Road  to  carry  the 
:flag,  and  was  told  by  Mr.  Stevens  to  carry  the  flag  before  the 
•defendant's  trains  of  cars  as  I  carried  it  before  the  Washington 
and  Alexandria  trains  of  cars.  The  defendant's  passenger- 
trains  passed  over  this  road  twice  a  day.  I  had  carried  the  flag 
fordefendant's trains somenineor  ten  months beforel  was  hnrt. 
I  was  hurt  on  the  15th  day  of  March ,  1872,  while  I  was  carrying 
the  flag  from  the  Baltimore  and  Ohio- depot  to  the  Seventh- 
street  depot,  going  west.  The  train  was  running  faster  than 
it  had  a  right  to  run,  and  I  stepped  on  the  track  some  Ave  or 
six  yards  in  front  of  the  engine,  and  when  I  had  done  so  before 
they  always  slowed  the  train.  They  were  about  to  cross 
the  Seventh-street  road — and  when  running  too  fast  I  always 
went  on  the  track.  In  this  instance  they  did  not  slow  the 
train,  but  ran  on  to  me.  The  engineer  could  see  me  on  the 
track.  He  ran  over  me  and  crushed  my  ankle.  It  was  a 
year  before  I  was  able  to  walk  at  all  f  for  three  or  four  months 
I  was  confined  to  my  bed.  I  cannot  now  work  as  I  used  to. 
I  cannot  stand  on  this  foot,  and  when  I  do  it  pains  me  nights. 
I  went  on  the  track  to  stop  the  train  from  passing  Seventh 
street  at  the  speed  they  were  running ;  they  were  running 
faster  than  they  had  a  right  to  run.  The  train  that  ran  on 
to  me  carries  the  through  passengers  from  Lynchburgh,  Va., 
to  the  Baltimore  and  Ohio  depot  in  this  city.  All  the  per- 
sons on  this  train,  except  the  conductor,  were  in  the  employ 
of  the  defendant.'^ 
He  was  cross-examined,  and  said: 

*'At  the  time  I  was  hurt,  the  conductor  of  the  Washington 
and  Alexandria  Boad  had  charge  of  the  train.  He  took 
charge  of  the  train  at  Alexandria,  and  ran  it  through  to  the 
Baltimore  and  Ohio  depot  in  this  city  and  back  to  Alexan- 
dria. I  was  not  trying  to  get  on  the  cow-catcher  at  the  time 
I  was  hurt )  I  never  rode  on  the  cow-catcher ;  when  I  went 
on  the  track,  I  went  on  some  five  or  six  yards  ahead  of  the 
engine,  as  it  was  near  Seventh  street;  the  train  was  running 
faster  than  it  had  a  right  to  run." 
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The  defendant  called  as  a  witness  O.  A.  Stevens,  who  tes- 
tified as  follows : 

''I  was  the  superintendent  of  the  Washington  and  George- 
town Eailroad  at  the  time  of  this  accident.  The  plaintiff 
was  employed  by  me  to  carry  a  red  flag  before  the  engines 
and  trains  passing  over  oar  road  as  they  ran  from  the  Seventh- 
street  depot  to  the  Baltimore  and  Ohio  depot  in  this. city* 
He  had  been  employed  in  this  business  a  year  or  more  before 
this  accident  happened." 

The  witness  here  produced  a  letter,  which  was  read  in  evi- 
dence, as  follows : 

ii  Office  Washington  and  GEORaETowN  E.  R.  Co., 
"Corner  Ninth  St.  and  Maryland  Ave., 

"  Washington,  D.  C,  September  30,  1869. 

'^Dear  Sir  :  In  reply  to  your  letter  of  the  20th  inst,  say- 
ing arrangements  were  being  made  to  run  by  your  road,  on 
and  after  Sunday,  October  3,  have  to  say  that  you  are  at 
liberty  to  do  so  upon  the  following  terms  and  conditions, 
viz:  Your  company  to  allow  this  road  forty  (40)  cent» 
for  all  passengers  transported  over  our  lines  north  or  south,, 
having  through  tickets  .and  in  cars  of  your  company,  with 
right  to  use  dead-trains  north  or  south  for  local  purposes  oa 
our  part^  also  a  j>ro  rata  division  of  all  moneys  received  by 
the  '  through  line '  for  extra  baggage,  estimating  our  road  at 
twenty  (20)  miles  in  length.  It  is  also  expected  that  your 
company  will  furnish  engines  and  trains,  engine-men,  fire- 
men, and  brakemen,  and  taking  on  said  trains  all  express  and 
mail  cars  bound  north  and  south  free  of  charge  to  this  road. 
All  such  trains  will  be  under  the  control  of  a  conductor  in 
our  employ,  and  be  subject  to  the  rules  and  regulations  gov- 
erning the  working  operations  of  our  road.  You  will  instruct 
your  engine-men  and  train-men  accordingly.  This  arrange- 
ment is  subject  to  alteration  whenever  deemed  expedient  on 
the  part  of  those  in  charge  of  either  road. 

*'  Very  respectfully, 

"O.  A.  STEVENS, 

**  OenH  SupL 
"H,  W.  Vandergrift,  Esq., 

^^  Chief  Engineer  and  GenH  Supt, 

^^Orange,  Alex,  and  M.  R.  B,^ 
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The  duty  of  plaintiif  was  to  flag  the  trains,  to  keep  ahead 
of  them,  so  that  in  crossing  the  streets  he  coald  give  notice 
to  people  crossing  that  the  train  was  approaching.  The  con- 
doctor  of  our  road  was  on  this  train  at  the  time  of  the  acci- 
dent, and  had  charge  of  it  from  the  Baltimore  and  Ohio  depot 
to  Alexandria.  The  conductor  was  to  take  up  the  tickets 
and  collect  the  fare. 

At  the  close  of  the  testimony  the  defendant,  by  his  counsel, 
a.sked  the  coart  to  charge  the  jury  as  follows : 

^^If  the  jury  find  that,  at  the  time  of  the  accident,  the  plaint- 
iff was  engaged  in  flagging  the  train  of  the  defendant  over 
the  road  of  the  Washington  and  Alexandria  Eailroad  Com- 
pany, the  plaintiff  for  the  time  being  must  be  considered  in 
the  employ  of  the  defendant,  and  is  not  entitled  to  recover 
without  showing  that  the  defendant  was  guilty  of  negli- 
gence in  the  selection  of  their  engineer  or  some  other  offi- 
cer by  whose  negligence  said  accident  happened.'' 

The  court  so  instructed  the  jury,  and  directed  them  to  find 
a  verdict  for  the  defendant,  whereupon  the  jury  found  a  ver- 
dict for  the  defendant,  as  directed  by  the  court;  to  which  in- 
atraction  and  direction  the  plaintiff,  by  his  counsel,  then  and 
there  excepted. 

WilHaiti  B.  Hawes  for  plaintiff: 

Ist  The  defendant,  by  bis  counsel,  asks  the  court  to  charge 
the  jury  that  "the  plaintiff,  for  the  time  being,  must  be  con- 
sidered in  the  employ  of  the  defendant,"  &c.  This  offer  was  sus- 
tained by  the  court,  and  in  our  judgment  was  error.  It  is  true 
it  was  accompanied  with  the  farther  offer,  "if  the  jury  find,'' 
&C.  On  this  point  there  was  no  dispute.  It  is  admitted 
that  the  plaintiff  was  flagging  the  defendant's  train  at  the 
time  of  the  accident.  But  this  by  no  means  establishes  the 
fact  that  he  (plaintiff)  was  in  the  employ  of  the  defend- 
ant; the  jnry  should  have  been  permitted  to  consider  this 
question,  and  been  allowed  to  determine  who  was  the  plaint- 
iff's master.  The  theory  of  counsel,  that  the  plaintiff  must  be 
considered  in  the  employ  of  defendant,  is  quite  too  large  a 
*' theory"  to  be  sustained  by  the  evidence  in  this  case. 

By  reference  in  the  letter  of  Stevens,  on  page  3  of  excep- 
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tious,  it  will  be  seeo  that  the  defendant  contracted  for  the 
use  and  occupation  of  the  Alexandria  and  Georgetown  Boad, 
and  was  to  pay  therefor  a  certain  amount  on  each  passenger 
carried  over  the  road,  together  with  certain  other  perquisites 
for  its  use.  This  letter  furnishes  the  entire  contract  upon 
which  the  defendant  passed  its  trains  over  this  road.  It  was 
to  ''be  subject  to  the  rules  and  regulations  of  the  Alexandria 
Boad,"  but  in  no  sense  were  the  operators  of  the  Alexandria 
and  Georgetown  Road  to  become  the  employes  of  the  defend- 
ant. Such  an  idea  is  not  hinted  at  by  the  contract,  but,  on 
the  contrary,  the  letter  in  question  expressly  directs  the  de- 
tiendant  to  instruct  its  employes  to  conform  to  the  ^<  rules- 
and  regulations"  of  the  Alexandria  and  Georgetown  Boad. 
From  this  langnage  it  is  impossible  to  draw  the  inference 
that  the  track  and  employes  of  this  latter  company,  for  the 
time  being,  passed  into  the  hands  and  control  of  the  defendant. 
The  defendant  was  to  carry  the  flag  before  defendant's  trains 
as  he  carried  it  before  the  Alexandria  and  Georgetown  trains. 
He  carried  it  as  the  employ^  of  the  Alexandria  Company,  and 
was  paid  by  this  company,  and  worked  under  its  ^' rules  and 
regulations."  The  defendant  was  not  the  master  of  the  plaintiff 
and  had  no  control  over  him,  nor  had  any  of  the  employes  of 
the  defendant  any  authority  to  direct  the  plaintiff  in  the  ex- 
cution  of  the  work  or  labor  he  was  to  perform.  If  the  jury 
should  take  this  view  of  the  case,  there  is  but  one  remain- 
ing ;  that  of  the  damages  the  plaintiff  is  entitled  to  recover. 
Such  a  finding  by  the  jury  would  render  unnecessary  the  con- 
sideration of  the  several  propositions  which  we  now  proceed 
to  discuss. 

2d.  The  second  point,  which  I  understood  the  court  to 
say  he  desired  should  be  submitted  to  the  court  in  general 
term,  is  one  of  no  ordinary  interest,  involving  injuries  to 
servants  by  the  neglect  of  fellow-servants.  How  far,  and  to 
what  extent,  a  servant  may  sustain  an  action  against  his  em- 
ployer for  injuries  inflicted  by  a  fellow-servant,  in  the  same 
line  of  employment  with  himself,  is  a  question  upon  which 
the  best  judicial  talent  of  the  American  bench  has  differed 
in  opinion.  I  admit  that  there  are  numerous  decisions,  both 
in  this  country  and  in  England,  holding  to  the  doctrine  that 
the  master  cannot  be  held  responsible  for  negligent  injuries 
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inflicted  by  one  servant  upon  another,  where  both  are  acting 
in  theft  same  grade  of  employment.  Bat  the  time  has  come 
when  this  antiquated  view  of  the  rights  of  parties  shoald  be 
reversed,  and  the  decisions  of  oar  own  coontry  at  least  made 
uniform  apon  a  question  of  sach  vital  interest  to  rights  of 
labor  in  all  departments  of  industry. 

The  cases  sostaining  this  doctrine  are  founded  upon  the 
idea  that  there  is  an  implied  agreeinent  on  the  part  of  the  serv- 
ant to  take  the  risk  of  negligence  of  fellow-servants.  The 
argument  upon  which  this  theory  of  an  implied  agreement  is 
based  is  not  sound;  and  here  is  my  reason  for  this  conclusion : 

It  is  a  settled  principle  of  law  that  ^'implied  responsibility 
grows  out  of  something  not  directly  declared,  but  arising 
from  what  is  admitted  or  expressed  in  the  contract  between 
parties."  Bouvier's  Law  Dictionary,  vol.  1,  688.  Apply 
this  principle  to  the  case  before  the  court,  and  I  ask  by  what 
stretch  of  judicial  imagination  can  it  be  ^^  implied^  that  the 
plaintiff  in  this  suit  agreed  to  take  the  risk  of  the  negligence 
of  a  fellow-servant  in  his  contract  to  iag  the  trains  of  the 
Alexandria  and  Georgetown  Boad  f  Not  one  word  in  the  con- 
tract further  than  his  agreement  to  carry  the  flag ;  and  from 
this  it  is  claimed  the  implication  is  to  be  drawn  that  lie 
assumed  the  negligent  action  of  fellow-servants. 

General  Superintendent  Stevens  says,  ^<  The  duty  of  the 
plaintiff  was  to  flag  the  trains,  keep  ahead  of  them,  so  that 
in  crossing  the  streets  he  could  give  notice  to  people  cross- 
ing that  the  train  was  approaching."  Nothing  more,  in  our 
judgment,  is  needed  to  set  forever  at  rest,  so  far  as  this  case 
is  concerned,  the  doctrine  of  implied  responsibility ;  no  risk 
is  assumed  and  none  can  be  inferred  from  paintiff's  agree- 
ment. If  this  view  of  the  point  at  issue  be  correct,  this  case 
must  be  returned  to  the  circuit  for  a  new  trial,  without  fur- 
ther argament  as  to  who  are  fellow*servants.  See  Bedf.  on 
Negligence,  page  125,  sec.  101. 

3d.  But  we  propose,  in  connection  with  this  subject,  to  dis- 
cuss the  question  as  to  the  extent  of  the  master's  liabilities 
for  injuries  to  "fellow-servants."  The  judicial  bench  of  this 
country  have  by  no  means  gone  to  the  extent  of  English 
authority  on  this  point.  It  is  true  that  the  judicial  opinions 
of  the  English  courts  have,  to  a  large  extent,  been  followed 
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by  the  courts  of  several  States.  Bat  this  subject  is  now 
undergoing  a  re-examination,  and  has  recently  been  greatly 
shaken  by  arguments  based  upon  a  more  enlightened  view  of 
the  rights  and  liabilities  of  servants.  The  following  cases 
will  show  how  far  and  to  what  extent  the  courts  of  the 
several  States  have  departed  from  the  above  rule :  Hilliard  on 
Torts,  vol.  2,  page  474,  &c.,  cases  cited ;  Ckamberlainv8,  Mil- 
icaukeej  1 1  Wis.,  238 ;  Sawyer  vs.  Rutland  <£c.,  1  Williams, 
370,  Eug.,  6  Md.,  205;  Abraham  vs.  Reynolds^  5  Hurl,  and 
Nor.,  143,  Eng.;  Russell  vs.  Htidson  R.  Co,j  5  Duer,  39  N.  Y.; 
Sher.  &  Bedf.  on  Negligence,  sec.  101,  pp.  125, 126,  and  note; 
Toung  vs.  New  York  Central  Railroad^  30  Barb.,  229 ;  Don- 
aldson vs.  Mississippi  Railroad^  18  Iowa,  280,  26  Ind.,  364; 
Cleveland^  Columbus  &  Cincinnati  Railroadvs.  Keary^  3  Ohio, 
201, 262 ;  Stevens  vs.  Little  Miami  Railroad.,  20  Ohio,  415,  435 ; 
5  Ohio  St.,  541,  563;  5  Ohio  St.,  201,  209,  211,  212.  These 
two  last  cases  repudiate  the  law  as  laid  down  in  Priestly  vs. 
Folder. 

Dixon  vs.  Romkin,  1  Am.  R.  R.  Cases,  560 ;  Fitzpatrick  vs. 
N'eic  Albany,  &c.,  7  Ind.,  436,  5  lud.,  340 ;  Young  vs.  New  Yof% 
&c.,  30  Barb.,  239;  Cooper  v&.  MvlUnSj  30  Ga.,  146;  Louisville 
and  Nashmlle  Railroad  vs.  Collins,  2  Duvall,  114 ;  4  Bush,  Ky., 
507 ;  47  Miss.,  404. 

4tb.  The  following  cases  declare  the  law  where  separate 
companies  use  the  same  track  by  agreement :  Sher.  &  Redf. 
on  Negligence,  126,  127  ;  Sawyer  vs.  Rutland  and  Burlington, 
Railroad  Company,  cj&c,  27  Vt.,  370 ;  Smith  vs.  New  York  and 
Harlem  Company,  19  N.  Y.,  127 ;  Snow  vs.  Housatonio  Rail- 
road Company,  8  Allen,  441 ;  Graham  vs.  Northeastern  Railroad 
Company,  18  C.  B.,  N.  S.,  229  Eng. ;  Fletcher  vs.  Feto,  Fos- 
ter's Rep.,  Crown  Law,  Eng.,  368 ;  Catawissa  Railroad  Com- 
pany  vs.  Armstrong,  49  Penn.  St.,  186 ;  Webb  vs.  Portland 
Railroad  Company,  57  Me.,  117 ;  U.  S.  Digest,  vol.  1,  new  series. 

R,  T,  Merrick  and  Walter  S.  Cox  for  defendant : 

The  plaintiff,  a  flag-man  employed  by  the  Washington, 
Alexandria  and  Georgetown  Railroad  Company,  complains 
that,  while  flagging  a  train  over  their  road,  belonging  to  the 
defendant,  he  was  injured  through  the  carelessness  of  the 
engineer  of  the  train  in  the  defendant's  employ. 

The  trains  of  the  Virginia  company  were  run  over  this 
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road  in  parsaance  of  an  agreement  set  oat  in  the  record,  by 
which  the  trains  were  to  be  nnder  the  control  of  a  conductor 
in  the  employ  of  the  Washington  company,  and  subject  to 
the  rules  and  regulations  governing  the  working  operations 
of  their  road.  It  was  under  such  control  at  the  time  of  the 
alleged  ii\jury.  The  only  question  in  the  case  now  open  for 
discussion  is  whether  the  flag-man  and  engineer  were  not, 
jfro  hoc  vice,  to  be  considered  in  the  employ  of  the  same 
superior.  It  will  be  maintained  for  the  defense  that  either 
the  train  and  all  its  officers  were,  for  the  time  being,  to  be 
considered  in  the  service  of  the  Washington  company,  or 
the  officers  of  the  latter  are  to  be  considered,  for  the  time 
being,  in  the  service  of  the  Virginia  company.  In  either 
case  they  were  engaged  at  the  same  time  in  the  same  imme- 
diate occupation,  and  the  superior  would  not  be  liable  to  one 
servant  for  the  consequences  of  another's  negligence.  The 
train  is  to  be  considered  as  a  unit  in  regard  to  its  management 
and  not  as  under  two  separate  governments  with  divided  re- 
sponsibilities. See  Bauch  vs.  Lloyd  i&  Hill,  31  Penu.  St.,  358 ; 
Petei'8  vs.  Byland,  20  Penn.  St.,  497.  It  is  deemed  unneces- 
sary to  discuss  the  general  question  of  an  employer's  liability 
to  one  servant  for  injuries  occasioned  by  another,  as  the  rule 
is  supposed  to  be  settled  in  regard  to  servants  engaged  to- 
gether in  the  same  occupation. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

In  looking  carefully  through  the  papers  in  this  case  since 
the  argument,  I  see  no  error  in  this  ruling  of  the  law  by  the 
Justice  presiding  at  the  trial  of  this  cause  prejudicial  to  the 
plaintiff.  If  the  judge  committed  any  error  in  the  conduct 
of  the  trial,  it  was  iu  failing  to  instruct  the  jury  to  render 
a  verdict  for  the  defendant  upon  the  ground  that  the  plaintiff 
was  guilty  of  gross  negligence  in  voluntarily  placing  him- 
self upon  the  track  before  an  approaching  railroad  engine,  by 
which  he  was  run  over  and  injured.  What  constitutes  neg- 
ligence usually  is  a  mixed  question  of  law  and  fact.  But 
sometimes  negligence  is  of  a  character  so  gross,  that  a  judge 
may  well  instruct  a  jury  that  the  plaintiff  is  not  entitled  to 
recover,  and  I  think  the  uudisputed  fact  of  this  case  would 
render  it  eminently  proper  to  give  such  direction. 
21  D 
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IN  JRE  MORITZ  AUGENSTEIN,  VCLUNTARY  BANK- 
RUPT. 

Bankruptcy.— No.  210. 

I.  A  bankrupt  discharge  will  be  set  aside  and  annulled  for  fraad  in  obtain- 

ing it. 

II.  It  is  irregalar  to  set  aside  a  decree  or  final  determination  without 

an  application  or  Rowing  of  some  kind,  and  upon  due  notice  to  the 
parties  to  be  affected  thereby. 

STATEMENT  OF  THE  OASE. 

Moritz  Angenstein  filed  his  petition  as  a  voluntary  bank- 
rupt on  the  5th  day  of  September,  1872.  He  was  subse- 
quently adjudged  a  bankrupt,  an  assignee  appointed,  and  on 
the  26th  day  of  November  he  received  his  discharge. 

In  May,  1874,  Philip  Montegriffo,  a  judgment  creditor  of 
the  bankrupt,  filed  a  petition  to  set  aside  the  discharge  a» 
having  been  obtained  by  fraud  on  the  part  of  Augenstcin,  the 
grounds  of  fraud  being  fully  set  forth  in  the  petition.  The 
bankrupt  filed  an  answer,  denying  generally  all  fraud  in  rela- 
tion to  his  property,  and  to  this  there  w;a8  a  replication.  On 
the  19th  day  of  October,  1874,  it  was  ordered  by  the  court 
that  the  issues  raised  by  the  petition  of  Montegriffo  should 
be  referred  to  the  register,  to  take  such  testimony  therein  a& 
either  party  should  produce.  A  summary  of  the 'evidence  is 
as  follows :  Theresa  Angenstein  testified  that  she  is  the  wife 
of  the  bankrupt;  that  he  owed  her  from  $2,500  to 43,000  in 
borrowed  money ;  cannot  tell  how  long  he  had  owed  it,  or  at 
what  times  and  in  what  amounts  he  had  borrowed  it.  Being 
asked  where  she  got  the  money  from,  she  refused  to  answer. 
This  question  was  certified  by  the  register  into  court,  and  on 
the  10th  of  December,  1874,  it  was  ruled  by  Justice  Hum- 
phreys that  the  witness  should  not  answer  said  question. 
It  was  further  ruled  that  the  bankrupt,  who  had  also  been 
summoned  by  the  petitioner,  should  not  be  required  to 
answer  any  question  tending  to  prove  his  own  fraud  or  crim- 
inality. 


1875.]  Supreme  Court,  D.  0.  323 


In  re  Angensteln. 


George  Steuruagel  testified  that,  in  1872,  Augenstein  offered 
some  of  these  instrainents  (saccharometers)  for  from  forty  to 
sixty  dollars  each.  Witness  understood  that  they  belonged 
to  Aagenstein ;  he  offered  to  sell  them  to  witness  on  two 
occasions. 

W.  W.  Kirby  testified  that,  in  Jane,  1872,  Augenstein  had 
certain  instruments  called  saccharometers  at  his  store  ior 
Washington  City.  Witness  went  to  the  store  and  saw  them 
himself;  there  were  a  great  many  of  them.  Aagenstein  said 
they  were  his,  and  wanted  to  sell  witness  some  of  them ; 
he  said  he  had  sold  some  of  them  to  the  Government.  He 
talked  to  me  as  if  they  were  absolutely  his  own  property. 

Anna  Montegriffo  testified  that  she  is  the  wife  of  petitioner  ; 
tbat  petitioner  has  resided  in  Cincinnati  from  1866  to  date* 
Witness  acted  as  her  husband's  agent  in  bringing  the  attach* 
ment  suit  against  these  saccharometers;  she  learned  that 
Augenstein  had  a  contract  with  the  Government  to  furnish 
saccharometers,  and  came  on  to  Washington  in  1872  tocollect 
the  judgment  against  him.  W^itness  discovered  from  officials 
in  the  Treasury  Department  that  Augenstein  had  been  paid 
about  seven  thousand  dollars  two  or  three  days  before  her 
arrival.  She  then  attached  the  saccharometers  in  question. 
Augenstein  said  to  witness  at  that  time :  ^^  These  machines 
are  mine,  but  I  will  fix  it  so  that  you  will  not  get  anything 
of  them."  Witness  did  not,  nor  did  her  husband  to  her 
knowledge,  receive  any  notice  of  said  bankruptcy  proceed- 
ings until  June  or  July,  1874.  Witness  has  known  Theresa 
Augestein  since  1865;  she  (Theresa)  has  been  poor  ever 
since  witness  has  known  her;  she  never  had  any  money  ex- 
cept what  her  husband  gave  her.  *  At  one  time,  when  she 
was  sick,  she  borrowed  fifty  dollars  from  witness'  broth er-in. 
law  to  pay  rent,  and  has  never  repaid  it.  Mauritz  Augen- 
stein's  name  is  engraved  on  each  of  those  saccharometers. 

Phillip  Montegriffo,  the  petitioner,  testified  that  he  resides 
in  Cincinnati,  where  he  has  constantly  lived  since  1865,, 
Never  received  any  notice  from  Augenstein  about  bankruptcy  j 
knew  nothing  of  it  until  about  a  year  ago,  when  witness's 
brother  wrote  him  in  regard  to  it.  On  cross-examination, 
witness  said  that  he  had  never  been  in  New  York  since  1865; 
that  his  wife,  daring  the  period  from  1865  to  date,  has  re- 
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sided  part  of  the  time  iu  CiDcinnati  and  part  in  Newark,  ac- 
cording CO  witness's  knowledge.  The  petitioner  also  intro- 
duced a  certified  copy  of  Treasury  draft  No.  3468,  for  $7,500» 
payable  to  the  order  of  Moritz  Augenstein,  and  paid  to  him 
on  the  8th  day  of  July,  1872.  Also,  a  private  act  of  Con- 
gress, approved  June  8,  1872,  appropriating  97,500  to  the 
relief  of  Moritz  Augenstein.  Also,  a  certified  copy  of  an 
assignment  by  Augenstein  of  letters-patent  for  said  saccha- 
rometers  to  himself  and  throe  others,  each  being  assignee  of 
one-fourth  interest  therein. 

The  bankrupt  offered  no  evidence,  and  the  cause  was  set 
for  hearing,  by  order  of  the  court,  for  the  18th  day  of  May, 
1875.  The  cause  was  heard  at  length  on  said  day,  and  was 
argued  by  counsel  for  petitioner  and  respondent  Whereupon 
Mr.  Justice  Humphreys  passed  a  decree,  finding  that  the 
said  discharge  was  fraudulently  obtained,  annulling  the 
same,  and  referring  the  cause  to  the  register,  ^<  with  instruc- 
tions to  proceed  therein  according  to  the  provisions  of  the 
bankrupt  act."  < 

The  register  proceeded,  under  this  decree,  to  take  testi- 
mony, offered  by  the  bankrupt,  upon  the  issues  which  had 
been  passed  upon  by  the  decree  setting  aside  the  discharge. 
This  was  excepted  to  by  the  counsel  for  Moutegriffo,  and  the 
objection  was  certified  to  the  court,  and  without  any  addi- 
tional evidence  than  that  already  mentioned,  and  without 
notice  to  such  counsel,  the  court  passed  an  order  vacating  and 
setting  aside  the  order  of  May  18, 1875,  which  annulled  the 
discharge,  and  which,  in  effect,  re-instated  said  discharge  in 
full  force.    The  cause  is  now  here  on  appeal  from  this  order. 

B.  Ross  Pe}^y^  for  petitioner,  contended : 

1st.  That  the  matters  alleged  as  facts  in  the  petition,  and 
relied  on  as  grounds  for  the  annulling  of  the  discharge,  have 
been  satisfactorily  established  by  the  evidence  adduced  by 
the  petitioners. 

2d.  That  these  facts  so  established  are  such  as  invalidate 
and  annul  said  discharge,  according  to  the  letter  and  intent 
of  the  bankrupt  law. 


Chester  for  bankrupt. 
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3fr.  Justice  MaoAbthub  delif^red  the  opinion  of  the 
coart : 

Upon  reviewing  the  testimony  in  this  case,  the  court  are 
entirely  satisfied  with  the  decree  annalling  the  bankrupt's 
discharge.  The  firaad  of  the  bankrupt  in  relation  to  his 
property  is  too  clear  for  doubt  or  discussion.'  He  is  shown 
to  have  possessed  considerable  property,  of  which  he  gives 
no  rational  account,  no  assets  came  to  the  hands  of  the  as- 
signee, and  his  wife,  when  interrogated  as  to  how  she  came 
to  have  a  large  sum  of  money,  refused  to  give  any  explana- 
tion. The  traces  of  fraud  are  apparent  upon  the  slightest  ex- 
amination of  the  evidence,  and  little  or  nothing  need  be  said 
upon  the  subject. 

Aside,  however,  from  the  order  annulling  the  discharge 
being  unexceptionable,  there  is  no  ground  shown  for  sotting 
it  aside.  An  objection  to  taking  certain  testimony  had  been 
certified  to  the  court  by  the  register  for  decision.  That  was 
the  matter  before  the  court.  There  had  been  no  application 
for  a  rehearing  or  to  set  the  decree  aside  for  any  cause.  It 
was  therefore  irregular  to  vacate  it.  Tiiat  decree  had  been 
made  upon  pleadings  and  proofs,  and  the  case  had  been  ar- 
gued and  determined.  We  know  of  no  practice  that  would 
justify  the  court  in  setting  aside  a  decree  passed  in  this  way 
without  a  showing  of  some  kind,. and  upon  due  notice  to  the 
parties  affected  thereby.  The  order  vacating  the  decree 
annulling  the  discharge  must  be  reversed. 

Mr.  Justice  Humphbets  delivered  the  following  separate 
opinion : 

I  think  there  should  be  a  change  in  both  orders  and  de- 
crees. 

The  decree  setting  aside  the  discharge  was  too  harsh  and 
severe,  and  was  not  authorized  by  the  state  of  the  proofs. 
The  decree  re-establishing  the  certificate  of  discharge  may 
have  been  too  hastily  signed ;  surely  the  decree  annulling  the 
discharge  was. 

There  had  been  a  discharge  after  the  ordinary  proceedings 
in  bankruptcy.  This  was  a  decree  binding  upon  the  world 
until  set  aside  for  some  of  the  causes  pointed  out  by  the  bank- 
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rupt  act.  The  caase  alleged  was  fraad.  It  is  a  serious  con- 
sideration whether  any  cause  which  might  have  been  urged 
against  an  original  discharge  can  be  set  up  to  annul  one 
which  has  been  granted.  I  do  not  think  these  questions  were 
fully  considered  by  the  justice  who  passed  upon  the  decrees 
which  are  now  the  subject  of  review.  The  present  appellate 
decree,  reversing  the  last  unqualifiedly,  of  course  sets  up  the 
former,  and  precludes  any  further  investigation.  The  only 
thing  gained  by  the  creditor  is  that,  in  a  suit  at  law  or  equity 
Against  the  debtor,  the  creditor  is  not  estopped  by  the  plan- 
ning and  production  of  the  certificate  of  discharge.  This 
action  here  leaves  no  estate  to  be  administered  in  bank- 
ruptcy. Nothing  is  settled  in  favor  of  the  creditor,  save  a 
naked  claim  against  a  bankrupt  creditor  without  any  assets. 
This  decree  does  not  establish  the  right  of  an  assignee  to  the 
property  in  dispute ;  it  only  confirms  the  decree  annulling 
the  discharge,  and  leaves  creditor  and  debtor  to  contend 
at  law,  and  the  creditor  to  seek  the  claimant  also  at 
law.  The  proper  course  would  be  to  modify  the  two  decrees, 
by  reversing  and  holding  for  naught  the  last  and  suspending 
the  decree  annulling  the  discharge,  and  also  suspending  the 
•certificate  of  discharge  until  the  question  was  determined  be- 
tween the  assignee  and  the  claimant.  The  bankrupt  act  pro- 
ceeds upon  the  theory,  and  expressly  provides,  that  the  debtor 
must  settle  fairly,  though  he  pays  nothing.  The  act  has  no 
sympathy  with  any  manner  of  action  except  fair  dealing . 
neither  has  the  common  law,  A  decree  of  discharge  is  of  as 
much  force  as  any  other  judgment,  and  is  made  by  the  act 
an  absolute  bar  to  any  suit,  except  such  causes  as  are  speci- 
fied in  the  act,  and  the  same  court  that  granted  it  can  alone 
set  it  aside,  and  that  on  specified  grounds.  The  alleged 
creditor  in  this  suit  has  his  suit  at  law  against  the  property 
of  the  debtor,  which  suit  is  undetermined.  This  decree  is 
premature,  or,  rather,  the  decree  which  the  determination 
here  sets  up  and  establishes  is  premature.  The  creditor 
cannot  go  into  both  courts.  If  he  had  a  judgment,  he  could 
rest  upon  that.'  The  property  in  dispute  must  go  to  the  as- 
signee or  to  the  creditor  by  virtue  of  a  lien.  The  withhold- 
ing  the  property  levied  upon  by  the  attachment  from  the 
schedule  of  the  debtor  is  one  of  the  alleged  causes  of  setting 
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aside  the  discharge.  In  this  case  the  debtor  alleges  that  the 
^apposed  creditor  is  a  fraud }  that  he  has  no  claim  against 
him  which  he  of  right  can  prosecute ;  that  the  subject-mat- 
ter of  the  alleged  claim  is  still  in  controversy  in  the  courts  of 
the  State  of  New  York. 

There  are  no  witnesses  to  the  fact  of  notice  or  no  notice^ 
as  far  as  that  question  can  enter  into  this  controversy,  except 
the  alleged  creditor  and  debtor.  Where  the  oath  of  the 
plaintiff,  or  actor,  and  the  defendant,  or  the  respondent,  are 
opposed,  and  the  circumstances  growing  out  of  the  evidence 
leave  the  matter  in  equipoise,  the  respondent's  statement  is 
to  prevail.  But  the  fact  of  the  notice  can  have  no  effect,  un- 
less it  could  be  shown  that  there  was  a  fraudulent  omission 
by  the  debtor. 

The  ffravamen  of  the  charge  in  this  case  is  the  withholding 
the  saccharometers  from  assignee.  There  is  a  claimant  to 
these.  A  suit  of  replevin  is  now  pending.  The  issue  has  not 
been  tried.  If  the  claimant  should  get  a  verdict,  then  that 
verdict  would  establish,  in  law,  that  no  fraud  was  committed, 
except  that  a  debtor  might  be  precluded  from  obtaining  a 
discharge  upon  grounds  which  would  not  reach  a  b(ma  fide 
purchaser.  The  two  decrees  of  the  justice  holding  the  United 
States  district  branch  of  this  court  are  therefore  premature. 
There  should  be  a  reversal  of  the  third  decree,  and  a  modifi- 
<»tion  of  the  second,  that  is,  the  decree  absolutely  setting 
aside  and  annulling  the  decree  of  discharge }  for  we  have  not 
as  yet  properly  arrived  at  the  stage  to  determine  that  ques- 
tion. Section  21  of  the  bankrupt  act,  and  the  amendments 
thereto  of  1864,  might  throw  some  light  upon  this  case.  We 
have,  in  the  action  taken  in  this  branch  of  the  court,  gone 
ahead  of  and  beyond  the  acts  regulating  the  questions  arising 
under  the  bankrupt  proceedings.  Creditor  and  debtor  are  both 
left  by  this  determination  to  grope  on  in  the  road  that  leads 
to  no  definite  point.  This  determination  ascertains  nothing 
which  can  benefit  the  alleged  creditor  or  debtor,  and  without 
acme  specific  directions  the  court  below  would  be  at  a  loss 
iiow  to  proceed. 
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GEORGE  W.  LINVILLB  VS.  CHARLES  H.  HOLDEN^ 
JAMES  M.  AND  JOHN  W.  YORK,  PARTNERS  UN- 
DER  THE  FIRM-NAME  OF  "YORK  BROS.,'^  AND 
JOHN  W.  SHILES. 

At  Law.— No.  10951. 

L  An  agreement  in  writing  cannot  be  contradicted  in  its  legal  effect^ 
where  the  contract  is  clear  in  its  terms,  by  a  contemporaneous  oral 
agreement  tending  to  show  that  the  written  agreement  was  not  the 
agreement  of  the  parties. 

n.  It  is  inadmissible  to  show  by  parol  that  a  promissory  note  was  not  to 
be  paid  in  money.  Soch  evidence  clearly  contradicts  the  legal  terms 
of  the  written  agreement. 

in.  The  rale  which  excludes  parol  evidence  from  contradicting  a  written 
contract  is  based  upon  the  principle  that  parties  express  their  mean- 
ing when  they  execute  a  written  instrument. 

STATEMENT  OF  THE  CASE. 

The  action  was  brought  upon  a  promissory  note^  of  which 
the  following  is  a  copy : 

'*  $1,131.20.  Washinoton,  March  12, 1872. 

^^  Six  months  after  date  we  promise  to  pay  to  the  order  of 
George  W.  Linville  eleven  hundred  and  thirty-one  ^^  dol- 
lars, for  value  received,  with  eight  per  cent,  interest,  at  the 
National  Bank  of  the  Republic. 

"G.  H.  HOLDEN. 

"  YORK  BROS. 

"JOHN  W.  SHILES.^ 
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Od  the  trial  of  the  canse,  under  the  instractions  of  the  court, 
a  verdict  was  rendered  for  the  defendants.  The  defendants, 
by  the  testimony  of  the  defendants  James  M.  York  and  John 
W.  Shiles,  ofifered  evidence  tending  to  prove  that,  plaintiflf 
having  vested  in  him  the  title  to  certain  real  estate  in  this 
city  which  he  had  verbally  contracted  to  sell  to  the  defend- 
ant Holden  at  20  cents  per  square  foot,  to  be  conveyed  on 
Holden's  order  on  payment  of  that  sum,  the  note  in  suit  was 
given  for  the  purchase-money  of  four  lots  of  said  real  estate, 
which  were  conveyed  by  the  plaintiff  on  Holden's  order,  as 
agreed  upon  by  the  defendants.  They  then  offered  to  prove 
that,  at  the  time  said  note  was  executed  and  delivered  to  the 
plaintiff,  it  was  verbally  agreed  upon  and  understood  by  and 
between  the  plaintiff  and  the  defendants,  that,  inasmuch  as 
the  title  to  the  real  estate  was  in  the  plaintiff  and  he  could 
protect  himself,  when  eight  other  houses  on  contiguous 
lots  should  be  put  under  roof,  said  promissory  note  should  be 
surrendered,  and  the  plaintiff  should  look  to  said  eight  lots, 
with  the  improvements  thereon,  for  the  amount  of  said  note, 
and  that  said  eight  houses  were  put  under  roof,  and  that  no 
part  of  said  note  was  ever  realized  by  the  plaintiff  therefrom 
or  from  any  other  source.  To  the  admission  of  which  evidence, 
as  contradicting  the  said  note,  the  plaintiff,  by  his  attorney, 
objected,  but  the  court  overruled  said  objection  and  admitted 
the  same ;  to  which  the  plaintiff*  excepted ;  and  the  cause  is 
now  here  on  this  bill  of  exceptions. 

William  F,  Mattingly  for  plaintiff: 

The  evidence  admitted  by  the  court  in  this  case  was  clearly 
inadmissible,  because  its  object  was  directly  to  contradict  or 
vary  the  terms  of  the  written  coptract,  to  wit,  the  note  sued 
on,  the  general  rule  being  that  '^  parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary  the  terms  of  a 
valid  written  instrument."    1  Green.  Ev.,  sec.  275,  et  seq. 

Phillipson  Evi.,  vol.  2,  lays  down  this  rule:  When  a  written 
engagement  is  absolute  and  positive  for  payment  of  a  certain 
sum  on  a  certain  day,  as  in  the  case  of  bill  of  exchange  or 
promissory  note,  proof  of  an  oral  agreement,  made  at  the 
same  time,  is  not  admissible  to  show  that  the  payment  was  to 
be  prolonged,  or  that  it  was  to  depend  upon  a  contingency,  or  that 
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-it  fjcas  to  be  mad^  out  of  a  particular  fund.  Cow.,  74,  Campbell 
TS.  Hodgson;  1  Hill,  116,  Payne  vs.  Ladue]  1  Cow.,  249, 
Erwin  vs.  Saunders;  5  Denio,  514,  Ely  vs.  £tZ5oni;  18  Johns, 
44,  W«Ib  vs.  Baldwin;  8  Johns.,  375,  Fit^zhugh  vs.  Remington; 

1  Denio,  400,  Brown  vs.  JTmH;  11  Pick.,  416,  Spring  vs.  Lovett; 
9  Met.,  39 ;  4  Gray,  504,  J  {^  vs.  Furbish ;  1  MacA.,  223. 
The  only  exceptions  to  the  rale  are  cases  of  fraud  and  failure 
of  consideration.  There  is  no  fraud  alleged  in  this  case  and 
no  failure  of  consideration,  inasmuch  as  the  plaintiff  gave 
full  value  for  the  note  in  real  estate,  for  which  he  has  received 
nothing. 

T.  r.  Crittenden  and  John  E.  Korris  for  defendant : 

The  defendants  Yorks  and  Shiles  did  not  depend  alone 
upon  the  verbal  agreement  for  their  defense,  but  upon  the 
fact  that,  after  the  note  sued  on  herein  was  made,  said  Yorks 
and  Shiles,  by  their  material  and  labor,  erected  and  put 
under  roof,  on  the  land  of  the  plaintiff,  the  houses  specified 
in  said  verbal  agreement.  They  thus  increased  the  value  of 
plaintiff's  property  to  an  amount  much  greater  than  the  sum 
sued  for,  and  this  was  done  by  an  agreement  between  the 
plaintiff  and  said  defendants.    Ohitty  on  Contracts,  97,  note 

2  \  Sherman  vs.  Sherman^  3  Ind.,  337. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

The  evidence  admitted  by  the  court  in  this  case  was,  we 
.think,  clearly  inadmissible ;  because  its  object  was  directly 
to  contradict  or  vary  the  terms  of  the  written  contract  by 
parol  evidence  tending  to  show  that  the  written  contract 
sned  upon  was  not  the  contract  made  between  the  parties. 
See  1  Green.  Ev.,  §  275,  et  seq.  The  rule  of  law  has  been  long 
well  settled  that  an  agreement  reduced  to  writing,  and 
signed  by  the  parties,  cannot  be  contradicted  in  its  legal 
effect  and  meaning,  where  the  contract  is  clear  and  explicit 
in  its  terms,  by  a  contemporaneous  oral  agreement,  tending 
to  show  that  the  written  agreement  was  not  the  agreement 
of  the  parties.  See  1  Hill,  116,  Payne  vs.  Ladue;  1  Cow., 
249,  Erwin  vs.  Sanders;  5  Denio,  514,  Ely  vs.  Kilborn;  18 
Johns.,  44,  Wells  vs.  Baldwin;  8  Johns.,  375,  Fitzhugh  vs. 
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Bemington;  1  Denio,  400,  Brown  vs.  Hull;  11  Pick.,  416, 
Spring  vs.  Lovett;  9  Met.,  39 ;  4  Gray,  504,  Allen  vs.  Furbish^ 
1  MacA.,  223.  The  written  contract  in  this  case  was  what 
is  termed  a  promissory  note,  agreeing  to  pay  a  given  amonnt 
of  money  on  a  particular  day  named.  The  defense  set  up  is- 
substantially  that,  at  the  time  of  executing  and  delivering 
the  note,  it  was  agreed  and  understood  by  the  parties  that 
the  note  was  not  to  be  paid  in  money  at  ail,  nor  at  the  time 
mentioned  in  the  note ;  but  was  to  be  paid  in  a  manner  very 
different  from  that  stipulated  in  the  written  contract.  Such 
evidence  clearly  contradicted  the  legal  import  and  terms  of 
the  written  agreement,  and  was  wholly  inadmissible,  unless 
the  uncertain  recollection  of  witnesses  is  allowed  to  overthrow 
the  most  solemn  written  instruments  in  cases  even  where  no 
fraud  is  charged. 

It  was  suggested,  on  the  argument  of  this  cause  in  banc^ 
that  there  was  no  more  reason  in  the  rule  that  contempo- 
raneous parol  agreement  should  not  be  received  in  evidence 
to  vary,  contradict  or  modify  a  written  agreement,  than  to 
allow  evidence  of  a  parol  agreement,  made  subsequently  to 
the  execution  of  the  written  agreement,  to  alter,  modify,  or 
discharge  the  same. 

It  seems  to  us  the  distinction  between  the  two  cases  is- 
manifest.  The  rule  which  excludes  parol  evidence  from  con- 
tradicting or  varying  a  written  instrument  is  based  upon  the 
principle  that  when  parties  draw  up  and  sign  a  written  instru- 
ment, such  instrument  expresses  their  whole  agreement  in 
regard  to  the  matter  of  contract.  But  in  reference  to  a  con- 
tract made  subsequent  to  the  written  agreement,  whether  by 
parol  or  by  writing,  if  founded  on  a  good  consideration,  it  ia 
allowed  to  alter  or  discharge  the  original  written  contract. 

The  judgment  in  this  case  must  be  reversed,  and  a  new 
trial  granted. 

Caetteb,  Oh.  J.,  dissenting. 
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JOHN  A.  J.  CRESWELL,  ROBERT  PURVIS,  AND 
ROBERT  H.  T.  LIEPOLD,  COMMISSIONERS  OF 
THE  FREEDMAN'S  SAVINGS  AND  TRUST  COM- 
PANY vs.  THE  NATIONAL  SAVINGS-BANK  OF 
THE  DISTRICT  OF  COLUMBIA  AND  ALEXANDER 

SHARP. 

In  Equity.— No.  3889. 

I.  Wbere  a  Jadgment-creditor  has  a  lien  upon  two  f  uuds,  and  a  mortgaj^e- 

creditor  has  a  lien  upon  one  of  them,  the  rule  is,  that  the  former 
must  first  exhaust  that  fund  upon  which  the  latter  has  no  lien.  The 
power- of  the  court  to  compel  the  Judgment-creditor  in  such  case  to 
exhaust  one  fund,  when  he  has  a  lien  upon  two,  before  going  upon 
that  one  which  alone  constitutes  the  security  of  another  creditor,  is 
too  well  established  to  be  called  in  question. 

II.  Where  a  judgment-debtor  afterward  executes  two  deeds  of  trust  to 

secure  distinct  creditor^  upon  different  parcels  of  land,  all  bound  by 
the  judgment,  the  record  of  the  deed  first  executed  is  notice  to  all 
the  world,  and  the  party  beneficially  interested  therein  can  have  the 
property  sold  to  satisfy  the  judgment  in  the  inverse  order  of  its 
alienation. 

The  case  is  stated  Id  the  opinion  of  the  court. 

Enoch  Totten  for  complainant : 

The  qaestion  arising  in  the  case  is,  whether  or  not  this 
jadgment,  now  owned  and  held  by  the  National  Savings- 
Bank,  can  be  collected  oat  of  the  property  conveyed  to  the 
Freedman's  Savings  and  Trust  Company,  until  all  the  other 
property  bound  by  the  judgment  and  owned  by  Brown,  at 
the  date  of  the  sale  to  the  Trust  Company,  shall  have  been 
first  sold,  and  the  proceeds  applied  to  the  payment  of  the 
judgment. 

The  lots  bound  by  this  judgment,  and  subsequently  mort- 
gaged, or  sold  by  Brown  at  different  times  to  different  per- 
sons, are  chargeable  with  the  burden  of  the  judgment  in  the 
inverse  order  of  their  alienation — that  is  to  say,  the  parcels 
last  sold  are  to  be  charged  to  their  full  value,  and  then  go 
backward  until  the  judgment  is  fully  paid.    This  is  the  doc- 
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trine  dow  fally  established  in  this  country.  It  was  iirmly 
settled  in  New  York  in  the  ease  of  Clowes  vs.  Dickinson^  5 
Johns.  Oh.,  235 ;  S.  0.,  (on  appeal,)  9  Gowen,  403.  See  also 
QUI  vs.  Lyon^  1  Johns.  Oh.,  447 ;  Sturievant  vs.  Mall,  2  Barb. 
Oh.,  151.  The  doctrine  established  in  Clowes  vs.  Dickinson  haa 
been  followed  in  every  State  in  the  Union,  where  the  ques- 
tion has  come  up,  except  in  the  single  State  of  Kentacky. 
Shannon  vs.  Ma^iliSy  Sax.,  N.  J.,  413;  Skspherd  vs.  Adams^ 
32  Me.,  63;  flbWen  vs.  PtA-e,  24  Me.,  427;  Cashing  vfi^AyrCj  25 
Me.,  383;  Com,  Bankys.  Western  Reserve  Bank^  11  Ohio,  444; 
Cummings  vs.  CummingSj  3  Kelly,  Ga.,  460;  Fallen  vs.  Agri- 
cultural Bank,  1  Freeman,  Miss.,  419;  S.  0.,  (affirmed  on 
appeal,)  8  S.  &  M.,  357;  Qist  vs.  Pressley,  2  HillOh.,  South 
Oarolina,  318;  Stoney  vs.  Shultz,  1  Hill  Oh.,  500;  Bank 
vs.  Howard,  1  Strobhart's  Eq.,  173;  Wright  vs.  Atkinson,  3 
Sneed,  Tenn.,  585;  Conrad  vs.  Harrison,  3  Leigh,  532;  Ly- 
man vs.  Lyman,  32  Yt.,  79.  See  also  2  Leading  Oases  in 
Eq.,  (Am.  notes,)  237.  Mr.  Justice  Story,  in  his  learned 
work  on  Equity  Jurisprudence,  inclines  to  doubt  the  jastice 
of  the  doctrine  as  established  in  America,  and  seems  to  pre- 
fer the  doctrine  which  charges  the  original  incumbrance 
ratably  upon '  the  land  of  subsequent  purchasers.  He  says 
the  doctrine  has  beeu  so  ^^  asserted  in  the  ancient  as  well  as 
the  modern  English  cases  on  the  subject."  2  Story's  Eq., 
Sec.  1233.  He  cites  the  cases  of  Averall  vs.  Wade,  1  Lloyd 
&  Gould,  252, 11  Eug.  Ob.,  as  one  of  the  authorities  sustain- 
ing this  view.  Upon  an  examination  of  the  case,  it  will  be 
found  that  it  sanctions  the  American  rule  as  above  laid 
down.  The  case  of  Hamilton  vs.  Boyse,  2  Sch.  &  Lef.,  315, 
is  to  the  same  effect. 

It  is  well  settled,  as  a  rule  of  equity,  that,  when  an  Individ- 
ual,  owning  two  or  more  pieces  of  land  bound  by  a  personal 
judgment  against  him,  sells  a  part  of  them,  the  land  re- 
tained by  him  shall  be  primarily  chargeable  with  the  debt. 
2  Story's  Eq.,  1233.  This  rule  is  clearly  right  and  just. 
On  his  alienation  of  a  part,  the  remainder  becomes  imme- 
diately burdened  with  the  entire  debt.  The  vendor  cannot  es- 
cape from  the  rule,  and  enforce  contribution  against  his  vendee 
in  order  to  pay  the  judgment;  this  is  conceded  in  all  the  cases* 
How,  then,  can  he  sell  to  a  third  person,  a  privilege  or  right 
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which  he  himBelf  does  not  possess  t  The  second  purchaser 
^^  sits  in  the  seat  of  his  vendor,"  and  has  precisely  the  same 
rights.  Clowes  vs.  Dickimon^  5  Johns.  Gh.,  235.  The  record 
of  the  judgment  was  notice  to  the  world,  and  every  pur- 
chaser or  mortgagee  was  bound  to  ascertain  what  lands  the 
judgment-debtor  had  alienated  subsequently  to  the  rendi- 
tion of  the  judgment.  Every  conveyance  of  land,  bound  by 
this  judgment'lien,  made  by  Brown,  directly  and  materially 
affected  the  title  to  the  lots  remaining  in  his  possession,  by 
releasing  the  parcels  so  conveyed  from  the  lien  of  the  judg- 
ment, and  transferring  a  corresponding  additional  burden 
to  such  remaining  parcels.  The  conveyance  operated  upon 
the  remaining  lots  precisely  as  if  the  judgment-debtor  had 
placed  a  mortgage  or  other  additional  incumbrance  upon 
them.  This  was  the  legal  effect  of  such  conveyances,  and 
every  subsequent  purchaser  was  therefore  chargeable  with 
notice  by  the  record  of  such  conveyance.  Lyman  vs.  Lyman^ 
32  Vt.,  81. 

Walter  8.  Cox  and  Hanna  &  Johnson  for  National  Savings- 
Bank : 

Where  there  is  a  paramount  lien  upon  land  which  is  sub. 
sequently  sold  or  transferred  in  different  parcels  at  different 
times  to  different  persons,  as  purchasers  or  incumbrancers, 
each  without  notice  of  the  former  sales  or  transfers^  the  para- 
mount lien  is  to  be  borne  ratably  between  said  purchasers  or 
incumbrancers,  according  to  the  relative  values  of  the  sev- 
eral parcels  of  the  land.  This  doctrine  has  been  asserted  in 
the  ancient  as  well  as  the  modern  English  cases  on  the  sub- 
ject. Barnes  vs.  Rackster^  1  Younge  &  Collyer,  New  Bep., 
401,  in  which  case  it  was  decided  that,  "Where  there  is  a 
first  mortgage  on  two  estates,  a  second  on  cue  of  them,  and 
a  third  on  the  other,  or  both,  the  right  of  marshaling  will 
not  be  exercised  in  favor  of  the  second  against  the  third 
mortgagee,  though  with  notice  of  the  second  incumbrance. 
In  such  case  the  first  mortgage  will  be  ratably  apportioned 
between  the  two  estates."  This  case  is  referred  to  in  1  Bill- 
iard on  Mortgages,  310.  See  Bacon's  Abr.,  title  Execution, 
B.  4  5  Carter  vs.  Bernardiston^  2  Eq.  Cases,  abr.,  224 ;  Sir  Will- 
iam HarherVs  Case^  3  Co.,  14;  Harris  vs.  Ingledeuj  3  P.-Wms. 
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98  and  99.  (Note.— The  two  last  cases  specially  referred  to 
in  opinion  of  Chancellor  Kent.)  Stevens  vs.  Cooper^  1  Johns. 
Gh.,  430;  see  also  Averall  vs.  Wad^,  2  Lloyd  &  Goold,  252; 
Aldrich  vs.  Cooper^  8  Ves.,  reported  in  2  Leading  Gases  in 
Eq.,  loS(b).  In  oar  own  country  the  same  doctrine  has 
been  asserted  as  follows:  2  Story's  Eqaity,  section  1233; 
Adams's  Equity,  270.  **  Upon  this  subject  the  law  is  per- 
fectly settled.  All  the  alienees  of  the  lands  of  a  debtor 
bound  by  a  jadgment  or  recognizance,  no  matter  in  what 
order  the  alienations  were  made,  are  boand  to  bear  eqnally 
the  burden  of  satisfying  the  judgment  by  mutual  contribu- 
tions, pro  rata,  according  to  the  value  of  the  property  held 
by  them ;  all  being  considered  as  in  aiqiuile  jure,  without  re- 
gard to  the  priority  of  their  purchases  or  conveyances.  Au- 
thorities for  this  doctrine  are  referred  to  in  5  Yin.  Abr. 
Gontrib.  &  Av.,  561  ;'^  Beverly  vs.  BrooJc,  3  Leigh,  426.  '*  It 
is  a  doctrine  well  established,  that  where  land  is  charged 
with  a  burden,  the  charge  ought  to  be  equal,  and  one  part 
onght  not  to  bear  more  than  its  dae  proportion ;  and  equity 
will  preserve  this  equity  by  compelling  the  owner  of  each 
part  to  a  just  contribution.  I  need  not  go  at  large  into  the 
doctrine.  It  is  perfectly  well  understood ;  and  I  had  occa- 
sion recently  to  examine  it  in  the  case  of  Clieeseborough  vs. 
Millard,^  Opinion  of  Chancellor  Kent  in  Stevens  vs.  Cooper ,  1 
Johns.  Ch.,  430,  citing  in  support  of  his  opinion  Sir  William 
HarherVs  Case,  3  Co.,  14;  Harris  vs.  Ingleden,  3  P.-Wms.,98, 
99.  Incumbrances  which  attach  to  the  land  in  the  hands  of 
the  vendor  must  be  apportioned  equally  3,mong  all  who  claim 
under  him  by  purchase  in  the  ratio  of  the  value  of  their 
respective  interests  at  the  time  of  the  purchase.  !•  B.  Mon- 
roe, 312,  quoted  in  2  Lead.  Cases  in  Equity,  177 ;  see  also 
2  Humph.,  34;  Parkham  vs.  Welch,  19  Pick.,  237,  which  is  to 
the  effect  that,  prima  facie,  there  should  be  equality  of  contri- 
bution between  successive  purchasers. 

If,  however,  there  is  a  right  on  the  part  of  the  prior  purchaser 
or  incumbrancer  to  throw  the  burden  of  the  paramount  lien  on 
the  subsequent  purchaser  or  incumbrancer,  such  a  right  is  ob- 
viously a  mere  equity,  and,like  all  equities,  binding  only  on  pur- 
chasers or  incumbrancers  with  notice.  In  the  States  where  a 
contrary  doctrine  has  been  held,  an  examination  of  the  cases 
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will  8how,  gouerally,  that  notice  to  the  sub»equeut  parchaser  or 
iDCQDibrancer  of  the  circamstauces  ou  which  the  equity 
•claimed  by  the  first  parchaser  is  foaadcd  is  either  not  ques- 
tioned, or  shown  or  admitted  to  have  existed.  The  circum- 
stances referred  to  are  the  conveyance  to  the  first  purchaser 
and  the  existence  of  the  conveyance.  Attention  is  especially 
called  to  the  fact,  that  in  the  present  case  the  National  Sav- 
ings-Bank is  not  charged  with  actual  notice  of  the  former 
<loed  of  trust  given  to  secure  the  Freedman's  Savings  and 
Trust  Company,  and,  inasmuch  as  the  former  deed  of  trust 
^oes  not  embrace  any  of  the  property  named  in  the  deeds  of 
trust  given  to  secure  the  National  Savings-Bank,  the  record 
of  said  former  trust  is  not  constructive  notice,  because  the 
land  records  only  apply  as  constructive  notice  as  between 
successive  conveyances  of  the  same  land,  and  have  no  appli- 
cation where  the  subject-matter  conveyed  is  different,  al- 
though the  grantor  may  be  the  same.  Boggs  vs.  Warner^  6 
Watts,  409 ;  Oayon  vs.  Knabe^  6  Paige's  Ch.,  42 ;  Hamilton 
vs.  Roysej  2  Sch.  &  Lef.,  326.  See  more  recent  case  in  Ohio, 
Green  vs.  Ramage^  18  Ohio,  429.  Also,  2  Leading  Casein  in 
£q.,  Am.  notes  to  Aldrick  vs.  Cooper^  176,  which  says  (ISO) 
that,  '^on  the  whole,  it  would  seem  that  this  doctrine"  (viz,  of 
-charging  the  paramount  lien  on  the  purchasers  in  the  inverse 
order  of  alienation  to  them)  *4s  too  delicate  in  its  nature, 
and  dependent  upon  too  many  minute  considerations,  to  be 
administered  with  advantage,  and  that  the  rule  of  equal  con- 
tribution, if  less  just  in  theory.  Is  better  suited  to  application 
in  practice." 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

On  the  3d  day  of  March,  1870,  one  John  M.  Jolly  obtained 
41  judgment  on  the  law  side  of  this  court  against  Samuel  P. 
Brown  and  Austin  P.  Brown,  partners  under  the  style  of  S. 
P.  Brown  &  Son,  for  the  sum  of  four  thousand  six  hundred 
^nd  ninety -four  dollars  and  five  cents,  ($4,694.05.)  This  judg- 
ment is  still  unsatisfied. 

At  the  date  of  this  judgment  Samuel  P.  Brown  was  the 

owner  and  in  possession  of  valuable  parcels  of  land  in  this 

District,  and  near  the  city  of  Washington,  which  would  have 

been  more  than  sufficient  to  pay  the  judgment.    This  is  ad- 
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mitted,  and  it  is  also  admitted  that  the  judgment  is  a  lien 
upon  the  lands  in  question.  On  the  20th  of  June,  1870,  th& 
Freedmau's  Savings  and  Trust  Company  loaned  to  said  firm 
of  S.  P.  Brown  &  Sou  ten  thousand  dollars,  for  which  the 
firm  executed  a  promissory  note,  payable  to  the  order  of 
Samuel  P.  Brown,  at  twelve  months,  with  interest.  Said 
Samuel  indorsed  the  note,  and  to  secure  its  payment,  and 
before  the  loan,  the  said  Samuel  and  his  wife  executed  and 
delivered  a  deed  in  trust  to  David  L.  Eaton,  trustee,  for  said 
Trust  Company,  the  complainants.  This  deed  was  regularly- 
recorded  iu  the  proper  registry  office  for  the  record  of  deeds^ 
in  the  city  of  Washington,  District  of  Columbia,  on  the  27th 
of  June,  1870.  Ou  the  2Gth  of  June,  1871,  and  at  various 
periods  after  that  date  down  to  April  24,  1872,  inclusive,  the 
National  Savings-Bank  of  this  District  loaned  to  said  firm  of 
Brown  &  Son  various  sums  of  money,  amounting  to  thirty 
thousand  dollars  and  more.  To  secure  these  several  loana 
the  said  Samuel  P.  executed,  at  the  times  of  the  same,  deeds 
in  trust,  conveying  to  trustees  parcels  of  his  estate,  no  par- 
cel of  which  is  the  same  as  those  couveyed  to  the  benefit  and 
for  the  security  of  the  complainants.  As  far  as  the  case  dis- 
closes, neither  complainants  nor  defendant  knew,  actually^ 
of  the  unsatisfied  judgment  at  the  time  of  the  respective 
loans.  The  note  to  the  complainants  not  having  been  paid 
at  maturity,  the  trustee,  Eaton,  on  the  12th  of  October,  1872^ 
sold  the  lots  conveyed  to  complainants,  and  the  said  company, 
through  its  agents,  purchased  the  same,  and  have  made  sale, 
with  indemnity  to  the  purchasers  of  the  same.  Said  sales- 
were  made  in  1873,  before  the  execution  issued.  It  comes  inci- 
dentally through  the  proceedings  in  the  contest  that  the  case 
of  Jolly  against  said  Brown  had'been  appealed  to  the  Supreme 
Court  of  the  United  States,  and  the  same,  being  held  by  super- 
sedeas, was  lost  sight  of.  No  point  is  made  on  this  branch  of 
the  case,  but  the  judgmentis  treated  by  all  the  parties  as  a  sub- 
sisting lien  upon  all  the  lands  embraced  in  the  deeds  both  to 
complainants  and  defendants.  On  the  16th  of  July,  1874, 
defendant,  the  National  Savings-Bank,  purchased  the  judg- 
ment from  Jolly,  all  of  which  is  conceded  to  be  regular,  and 
to  invest  all  right  in  the  judgment  in  the  said  bank.  The 
bank,  immediately  alter  the  sale  and  assignment  by  Jolly, 
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had  execution  issued,  and  all  the  parcels  of  land  included  in 
the  conveyance  to  complainant,  except  two  or  three  lots^ 
were  levied  upon  and  published  for  sala  bj  the  marshal.  The 
bill  was  filed  in  August,  1874,  to  restrain  this  sale,  and  tho 
bill  seeks  to  force  the  judgment  to  be  satisfied,  as  far  as  it 
can  be,  from  the  lands  not  included  in  complainant's  deed,, 
and  if  any  balance  remains,  the  offer  is  made  to  satisfy  it. 

On  the  4th  of  May,  1875,  the  justice  sitting  in  equity  or- 
dered and  signed  a  decree  enjoining  the  sale  of  the  lots  which 
had  been  levied  upon,  and  which  are  included  in  the  convey- 
ance to  complainants,  until  the  real  estate  belougiog  to  the 
said  Samuel  P.  Brown,  on  the  20tb  day  of  June,  1870,  bound 
by  said  judgment,  and  not  involved  in  said  conveyance  to 
complainants,  should  be  sold,  and  the  proceeds  of  such  sale 
applied  to  tbe  payment  of  the  judgment. 

This  cause  was  well,  comprehensively,  and  fairly  argued 
by  the  solicitors  of  the  parties,  and  we  have  been  greatly 
aided  by  the  openness  with  which  they  respectively  present- 
ed the  legal  questions.  We  think  the  decree  in  this  case 
impregnable. 

Tbe  English  mode  and  doctrine  of  tacking  mortgages  and 
liens  might  exist,  and  the  learning  on  the  doctrine  of  actual 
and  constructive  notice  would  be  applicablei,  if  our  registry 
laws  were  not  in  force.  The  possession  of  real  estate  would 
be  very  uncertain  if  we  were  to  depart  from  the  accustomed 
rule  of  appealing  to  the  record  of  deeds,  and  resort  to  the 
uncertain  practice  of  parol  testimony  of  notice.  The  stat- 
utes in  this  country  were  designed  to  give  permanency  to 
possessions  and  facility  to  sales  by  establishing  a  central  de- 
pository of  the  evidences  of  title.  Section  447  of  the  Re- 
vised Statutes,  act  of  April  29, 1838,  fixes,  establishes,  and 
prescribes  the  order  and  priority  of  liens,  titles,  and  eviden- 
ces of  titles.  Of  course,  unfairness,  imposition,  or  fraud  in 
any  matter  of  deeds  and  conveyances  would  upset,  overturn,, 
and  destroy  a  pretended  transaction.  But  the  record  is  no- 
tice to  the  world.  That  record  itself  may  be  attacked  where 
a  fraudulent  use  is  attempted  to  be  made  of  it,  but  when 
that  is  done,  the  matter  therein  is  to  be  expunged,  and  not 
to  be  taken  as  a  record.  The  registry  is  notice,  however,  and 
80  long  as  it  is  unassailed  for  any  of  the  causes  which  avoid 
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it,  it  most  staud  as  ot  eveu  more  force  iu  law  than  mere 
parol  evidence  of  notice. 

So  far  as  the  deeds  in  this  case  are  involved  there  can  be 
no  difficulty,  for  the  statute  ascertains  the  relation  they  bear 
to  each  other.    This  is  also  the  case  with  the  judgment  in  its 
relation  to  the  deeds.    It  is  prior,  and  must  be  satisfied.    It 
was  notice  to  the  world,  and  would  operate  so  long  as  untaint- 
ed.   It  makes  no  difference  that  the  judgment  and  the  junior 
deeds  are  held  by  the  same  creditor ;  they  must  each  be  satis- 
fied in  the  order  of  priority.    The  only  difficulty  may  be, 
whether  it  is  in  the  power  of  the  court  to  force  the  judgment- 
creditor  to  resort  to  and  exhaust  one  fund,  where  he  has  a 
lien  upon  two  and  his  contestant  has  a  lien  on  one  only,  be- 
fore going  upon  the  fund,  which  alone  is  bound  to  the  subse- 
quent creditor.    On  this  point  we  think  the  power  is  too  well 
established  to  doubt  it.    The  power  exists  to  do  equity;  eq- 
uity follows  the  law.    The  statute  ascertains  and  settles  that 
the  judgment  binds  the  property  in  advance  of  the  deeds  to 
both.    The  statute  ascertains  and  settles  that  by  theregistry  ; 
the  first  deed  is  to  have  priority  of  the  second.    The  judg- 
ment was  notice  to  both,  and  binds  all  the  property  equally. 
It  would  not  be  equity  to  suffer  the  judgment  to  be  Siitisfied 
out  of  the  property  to  its  exhaustion,  which  really  was  bound 
to  a  debt  specifically,  and  the  remaining  property  could  not 
be  reached  by  the  creditor,  when  it  can  be  reached  by  the 
judgment.    Here  the  levy  was  made,  exclusively,  upon  lots 
which  were  subject  to  a  mortgage  preceding  the  mortgages 
of  the  judgment-creditor,  the  mortgage  and  judgment  cred- 
tor  being  the  same. 

By  the  rule  we  state,  that  the  record  is  notice,  this  cred- 
itor took  his  mortgage  with  notice  of  a  prior  one.  Both  the 
judgment  and  the  complainant's  mortgage  must  be  satisfied 
before  the  last  mortgage  can  claim  participation,  and  the  con- 
test must  really  be  between  the  judgment  and  the  first  mort- 
gage. The  judgment-creditor  has  a  lien  upon  two  funds }  the 
mortgage-creditor  has  a  lien  upon  one  only,  and  the  rule 
is  that  he  must  first  exhaust  that  fund  to  which  he  may  re- 
sort and  the  other  cannot.  After  section  447,  Revised  Stat- 
utes, the  act  of  1838  has  settled  that  '^all  deeds  of  trust  and 
mortgages  shall  take  effect  and  be  valid,  as  to  all  subsequent 
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purchasers  for  valaable  consideration,  mthout  notice^  and  as 
to  all  creditors/'  from  the  time  of  proof  and  delivery  to  the 
recorder.  Section  448  prescribes  and  directs  that,  '^  if  two 
or  more  deeds  of  the  same  property,  after  having  been  pro- 
vided, be  delivered  to  the  recorder  on  the  same  day,  that 
which  shall  have  been  first  sealed  and  delivered  shall  have 
preference  in  law."  Section  449  makes  even  a  title-bond  or 
other  written  contract  in  relation  to  landj  if  recorded,  ^'notice 
to  all  subsequent  purchasers." 

We  have  concluded,  by  a  majority  of  the  court,  that  we 
are  called  npon,  by  rules  too  firmly  established  to  be  unset- 
tled, to  affirm  the  order  and  decree  of  restraint  in  this  case. 

Cartter,  Gh.  J.,  dissenting,  on  the  ground  that  therecord 
of  complainant's  deed,  as  it  embraced  other  lands,  was  not 
notice  in  law  to  the  Savings-Bank.  The  latter  was  not  bound 
to  search  the  title  of  any  other  lands  of  Brown  than  those  it 
was  about  to  take  security  upon.  And  as  the  right  of  a  per- 
son having  a  prior  lien  upon  real  estate  to  have  the  lands  of 
a  subsequent  purchaser  sold  first,  to  satisfy  an  incumbrance 
antecedent  to  them  both,  depends  upon  notice,  the  principle 
has  no  application  to  the  case  at  bar.  The  decree  therefore 
ought  to  be  reversed. 

Mr.  Justice  Wtlie  did  not  sit  in  the  case,  and  took  no 
part  in  the  decision. 
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-GEORGE  B.  ABRAMS  VS.  JOH>;r  A.  DB  WAKDALAER, 
AND  WILLIAM  S.  LINCOLN,  AND  CHARLES  D. 
WILLARD,  TRADING  UNDER  THE  FIRM-NAME 
AND  STYLE  OP  LINCOLN  &  WILLARD. 

AT  Law.— No.  12228, 

J)aring  the  progress  of  a  trial  the  court  may  allow  a  dismissal,  or  nolle 
proeequif  as  to  one  or  more  of  the  defendants  in  a  suit  against  several, 
when  the  evidence  in  the  case  shows  a  liability  against  those  only 
who  are  retained  as  defendants. 

STATEMENT  OF  THE  CASE. 

The  declaration  states  iu  substance  that  the  defendants, 
about  the  25th  of  September,  1873,  agreed,  in  consideration 
that  the  plaintiff  would  furnish  certain  apparatus  and  sup- 
erintend the  mixing  materials  for  a  pavement,  known  as  the 
3charff  pavement,  and  would  superintend  the  laying  of  such 
pavement  on  Fifth  street,  from  G-  to  I^ew  York  avenue,  for 
the  laying  of  which  the  defendants  had  a  contract  from  the 
board  of  public  works,  the  defendants  would  pay  him,  plaint- 
iff, the  sum  of  twenty-five  cents  for  each  square  yard  of  pave- 
ment when  laid }  that  the  plaintiff  performed  his  part  of  the 
•contract;  that  7,395  square  yards  of  pavement  were  laid,  ' 
whereby  the  plaintiff  was  entitled  to  $1,848.75. 

The  declaration  further  claims  that  the  plaintiff  had  per- 
formed one  hundred  and  fifty-six  dollars'  worth  of  extra  work, 
and  gave  a  credit  for  $160,  by  way  of  payment.  The  common 
eouuts  in  assumpsit  are  added.  To  this  declaration  the  de- 
fendant, DeWandalaer,  filed  pleas  that  he  was  never  indebted, 
and  that  he  did  not  promise  as  alleged  ;  and  the  defendants, 
Lincoln  &  Willard,  interposed  separate  pleas  to  the  same 
effect. 

On  the  trial  of  the  cause,  the  plaintiff  gave  to  the  jury  evi- 
dence tending  to  prove  that  the  said  plaintiff,  on  or  about 
the  20th  day  of  September,  1873,  was  employed  by  the  de- 
fendant Willard  to  furnish  certain  apparatus  and  superin- 
tend the  mixing  of  materials  and  the  laying  of  a  concrete 
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pavement  on  Fifth  street,  in  the  city  of  Washington,  and 
•agreed  to  pay  him  therefor  the  snm  of  twenty -five  cents  per 
«qaare  yard  of  pavement  so  laid  by  him,  and  that  the  plaint- 
iff commenced  work  on  the  next  day  under  said  agreement, 
and,  on  the  28th  day  of  November,  1873,  had  so  famished  the 
apparatus,  superintended  the  mixing  of  materials  and  the  lay- 
ing of  7,395  square  yards  of  pavement  on  the  said  street ;  that, 
■some  time  after  the  20th  of  September,  1873,  the  defendant 
Willard  told  the  plaintiff  that  it  was  necessary  for  him  to 
make  a  contract  with  the  defendant  DeWandalaer  also,  and 
that  he  was  one  of  the  partners  with  Lincoln  &  Willard. 

To  the  admission  of  their  testimony  the  counsel  of  defend- 
ant objected.  The  court  overruled  the  objection,  and  an  ex- 
ception was  noted. 

The  plaintiff  then  offered  in  evidence  a  contract,  under  seal, 
entered  into  by  and  between  said  plaintiff  and  the  defendant 
DeWandalsier,  bearing  date  September  25, 1873,  whereby  the 
said  plaintiff  bound  himself  to  furnish  certain  apparatus,  sup- 
erintend the  mixing  of  materials,  and  the  laying  of  a  certain 
pavement  on  Fifch  street,  in  Washington  City,  for  which  said 
DeWandalaer  agreed  to  pay  said  plaintiff  at  the  rate  of 
twenty.flve  cents  per  square  yard  for  the  pavement  so  laid  by 
the  plaintiff.  Whereupon  the  counsel  for  the  defendants  in- 
terposed, and  insisted  that  said  contract  was  not  admissible 
in  law  upon  the  issues  aforesaid,  and  pHiyed  the  justice 
holding  the  said  court  to  exclude  the  said  contract  from  the 
consideration  of  the  jury.  But  the  said  justice  allowed  said 
contract  to  be  read,  and  then  excluded  it  from  the  consideradon 
of  the  jury,  and  decided  that  said  contract  could  not  maintain 
the  issues  in  this  cause  on  the  part  of  the  plaintiff. 

The  plaintiff,  by  his  counsel,  then  moved  the  court  to  dis- 
miss the  cause  as  to  the  defendant  DeWandalaer,  which 
motion  was  granted,  and  the  counsel  for  defendants  excepted  ; 
and  the  trial  then  proceeded  against  the  defendants  Lincoln 
and  Willard  alone,  upon  the  ground  that  there  was  no  evi- 
dence of  a  joint  liability  of  DeWandalaer  with  Lincoln  & 
Willard.  The  statute,  where  money  is  payable  by  joint  ob- 
ligors, reads  as  follows : 

"  Where  money  is  payable  by  two  or  more  persons  jointly 
or  severally,  as  by  joint  obligors,  covenantors,  makers,  draw- 
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era,  or  iodorsers,  one  action  may  be  sustained,  and  judgment 
recovered  against  all  or  any  of  the  parties  by  whom  the 
money  is  payable,  at  the  option  of  plaintiflf."  Eev.  Stat.,  sec. 
827. 

There  were  several  exceptions  to  the  admission  of  evidence 
and  the  instruction  of  the  court  to  the  jury,  which  need  not 
be  stated,  as  the  only  point  passed  upon  by  the  decision  was 
as  to  the  power  of  the  court  below  to  dismiss  one  of  several 
defendants  from  the  cause  and  to  proceed  with  the  thai 
against  the  others  in  an  action  of  this  character. 

8.  B,  Bond  and  L.  O.  Hine  for  plaintiffs : 

So  far  as  this  exception  relates  to  the  decision  of  the  jus- 
tice granting  the  plaintiff's  motion  to  dismiss  the  action  as  to 
the  defendant  DeWandalaer,  we  maintain  that  it  was  not 
well  taken. 

The  act  of  Congress  (14  Stats,  at  Large,  p.  405,  sec.  20)  pro- 
vides that  where  money  is  payable  by  two  or  more  persons, 
jointly  or  severally,  one  action  may  be  sustained  and  judg- 
ment recovered  against  all  or  any  of  the  parties,  at  the  option 
of  the  plaintiff;  and  the  11th  common-law  rule  of  this  court 
is  based  upon  that  statute.  It  follows  a  fortiori  that  the 
plaintiff  may  dismiss  his  action  as  to  one  or  more  and  pro- 
ceed as  to  the  others.  The  disposition  of  the  courts  under 
the  strict  rules  of  the  common  law,  without  the  aid  of  any 
statute,  to  allow  a  dismissal  of  the  action  as  to  one  joint  con- 
tractor, in  furtherance  of  justice,  is  shown  in  Salmon  vs.  Smithy 
1  Saund.,  207,  note  2;  United  States  vs.  Leffler^  11  Pet.,  86  j 
Minor  vs.  Mechanic^  Banhj  1  Pet.,  46. 

In  this  last  case  the  court  say :  ^^  If  the  plaintiff  may,  in 
any  case,  recover  a  judgment  against  one  on  a  joint  a<;tioa 
against  two  who  sever  in  their  pleadings,  it  is  wholly  imma- 
terial to  the  regularity  and  effect  of  the  judgment  in  what 
stage  of  the  cause  the  suit  has  ceased  to  be  prosecuted  against 
the  other,"  and  holds  that  the  dismissal  ought  to  be  allowed 
against  one  defendant  as  a  practice  which  violates  no  rules 
of  pleading,  and  will  generally  subserve  the  public  conven- 
ience. 

But  in  Deloach  vs.  Dixon,  Strong,  and  Curl  (Hempstead's^ 
O.  G.  428,)  we  have  the  construction   on  this  point  of  a. 
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Statute  to  the  same  effect  as  oar  own.    The  statute  of  Arkan- 
sas, where  this  case  arose,  provides  that  ^^  every  person  who 
may  have  caase  of  action  against  several  persons,  and  enti- 
tled by  law  to  but  one  satisfaction  therefor,  may  bring  suit 
jointly  against  all  or  as  many  of  them  as  he  may  think  proper.'^ 
The  suit  was  in  assumpsit  against  the  three,  upon  the  as- 
signment by  them  to  the  plaintiff  of  a  promissory  note. 
Process  having  been  served  on  all,  they  pleaded  that  Dixon 
was  not  a  citizen  of  A.rkansas.    Plaintiff  dismissed  the  suit 
as  to  Dixon,  and  the  other  defendants  moved  for  judgment 
in  their  favor.    The  court  denied  the  motion,  saying :  ^<  The 
plaintiff  could  have  sued  Strong  and  Curl  without  joining 
Dixon.    If  so,  are  Strong  and  Curl  at  all  prejudiced  by  the 
institution  of  suit  against  all  three  and  its  dismissal  as  to 
one  of  them."    The  court  held  that,  as  plaintiff  might  have 
sued  any  of  the  defendants,  the  right  of  election  continues 
till  final  judgment,  and  commended  the  rules  as  calculated  to 
suppress  litigation,  and  as  a  contrary  practice  would  often 
compel  a  party  to  bring  several  suits  to  guard  against  the 
effect  of  a  discontinuance  of  the  entire  action. 

Id  Lampkinvs.  Ghisom^  10  Ohio  St.,  450,  the  court  say: 
<'  The  common-law  rule  that,  where  a  joint  contract  is  the 
subject  of  an  action,  the  recovery  must  be  against  all  or 
neither  of  the  defendants,  has  been  modified  by  the  371st 
section  of  the  code  of  civil  procedure,  so  as  to  authorize 
judgment  to  be  rendered  for  or  against  one  or  more  of  sev- 
eral defendants  where  it  turns  out  upon  the  trial  that  only  one 
or  more  of  several  defendants  in  such  joint  action  is  liable^ 
without  subjecting  the  plaintiff  to  the  Necessity  of  bringing 
a  new  action  against  such  defendant  or  defendants." 

The  dismissal  of  the  action  as  to  DeWandalaer  carried 
with  it  and  was  in  effect  an  amendment  striking  his  name 
out  of  the  declaration,  which,  under  the  statute  of  jeofails 
and  Bule  7  of  this  court,  may  be  made  at  any  stage  of  the 
cause. 

In  Edkin  &  Co.  vs.  Burger  et  a/.,  1  Smed.,  417,  the  court 
say :  *<  The  general  rule  in  respect  to  statutes  of  amend- 
ments and  jeofails  is,  that  the  amendments  need  not  in  point 
of  fact  be  made.  The  benefit  of  the  statute  is  obtained  by 
the  court's  considering  the  amendments  as  made,"  citing  3 
Black.  Com.,  407,  and  1  Saund.,  228,  note  1. 
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Unoch  Totten  for  defendants : 

The  admission  of  evidence  touching  the  alleged  verbal 
agreement  made  by  the  two  defendants  forming  the  copart- 
nership was  error.    A  declaration  for  breach  of  *i  joint  con- 
tract, whether  it  be  framed  in  assumpsit,  covenant,  debt,  or 
case,  cannot  be  supported  by  evidence  of  a  contract  by  a 
part  only  of  the  defendants,  and  a  verdict  or  judgment  can* 
not  in  such  an  action  be  given  against  one  defendant  without 
the  other.    1  Chitty's  Pleadings,  44,  45;   Weall  vs.  Kingy 
12  Bast,  454 ;  Skirreff  vs.  Wilkes,  1  East,  62 ;  BuUer's  N.  P., 
129;  McLX  vs.  Roberts,  5  B.  &   Ps.,  454;  Snyder  vs.  FinXey^  1 
MacAr.,  220.    And  the  plaintiff  cannot  dismiss  this   suit 
as  to  one  or  strike  out  the  name  of  one  of  the  defendants 
and  proceed  as  to  the  others.    Bnller's  N.  P.,  129 ;  Wtull  vs. 
King,  12  East,  454 ;  Cooper  vs.  Whiiehouse,  6  0.  &  P.,  545 ; 
1  Chitty's  Pleadings,  45  and  notes;  TxMe  vs.  Cooper ^  10 
Pick.,  281. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the 
court : 

In  this  case  suit  was  instituted  against  DeWandalaer, 
Lincoln,  and  Willard.  During  the  trial  in  the  circuit  court, 
after  evidence  showing  that  Lincoln  &  Willard  alone  wero 
bound,  if  any  of  the  parties  were,  the  plaintiff  moved  for 
leave  to  enter  a  nolle  prosequi  as  to  DeWandalaer,  which 
motion  was  granted,  and  the  cause  proceeded  against  Lin- 
coln &  Willard. 

The  main  question  assigned  as  error  is  the  power  and  pro- 
priety, in  practice,  of  the  court  lo  allow  a  dismissal  or  noUe 
prosequi  as  to  one  or  more  of  the  parties  in  a  suit  against 
several,  when  the  evidence  shows  a  liability  against  thoae 
only  who  are  retained  as  defendants. 

A  majority  of  the  court  is  of  opinion  that,  in  order  to  save 
litigation  and  further  the  ends  of  justice,  according  to  the 
established  rules  of  law,  this  may  be  done  during  the  prog- 
ress of  the  trial  as  well  as  when  the  trial  begins. 

It  will  be  found  by  the  antiquarian  in  legal  lore  to  have 
been  the  rule  at  common  law  that,  after  writ  issued  and 
before  declaration  filed,  the  plaintiff  could  declare  against 
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one  or  more  who  had  been  snmmoned  by  the  writ,  as  he 
might  be  advised.  Oar  statates  and  rales  in  fdrtherance  of 
a  more  progressive  idea  have  reserved  the  same  rale  at  any 
stage  of  the  trial.  Not  only  this,  bat,  even  where  there  is  a 
joint  obligation  of  covenant,  ^'an  action  may  be  sastained  and 
jadgment  recovered  against  all  or  any  of  the  parties  by  whom 
the  money  is  payable,  at  the  option  of  the  plaintiff."  Kev. 
Stats.,  sec,  827. 

At  common  law,  the  declaration  coald  be  amended  by  the 
writ  or  the  declaration  coald  be  against  some  or  all  the  par- 
ties in  the  writ.  Finally,  the  declaration  mast  be  the  chart 
by  which  to  proceed.  1  C  bitty 's  Archb.  Prac,  Q.  B.,  236, 
:i37,  also  223 ;  2  ibid.,  1466,  1467. 

Bale  7  authorizes  amendments  to  be  made  at  any  stage  of 
a  canse,  for  the  purpose  of  determining  the  real  question  in 
controversy  between  the  parties,  even  if  the  defect  or  error 
be  that  of  the  party  applying  to  amend. 

By  the  common-law  rules,  the  party  was  forced  to  rely  upon 
his  declaration,  and  upon  that  to  rest  and  stand,  and  after 
trial  began  he  could  offer  no  farther  amendment. 

He  may  now  have  the  benefit  of  these  rules  down  to  the 
time  the  jury  retires. 

In  equity,  even  after  a  caase  has  been  submitted,  the 
pleadings  may  be  amended  to  conform  to  the  evidence. 
Statutes  have  been  enacted  to  give  the  law  courts  power  to 
mete  oat  justice  ia  a  cause. 

It  will  be  seen  by  reference  to  the  change  made  in  Eng- 
land in  1852,  in  the  practice,  that  oar  Bale  7  is  a  copy,  ^^vet' 
batim  et  literatiniy'^^  of  the  rules  introduced  in  the  practice 
there.  The  construction  given  by  the-highest  court  in  that 
country  of  their  statutes  and  rules  would  certainly  be  a  pre- 
cedent to  govern  ns  in  the  construction  of  similar  statutes 
and  rules.  In  fact,  we  borrow  ftx)m  each  other — we  being 
the  younger  are  the  larger  borrowers ;  we  try  to  express  our 
meaning  in  the  English  language,  and  we  pay  enough  respect 
to  each  other  to  consider  that  similar  rules,  in  the  two  coun- 
tries, are  exi>oaQded  in  the  same  way  by  each,  and  each  is 
ready  to  follow  the  exposition  first  made.  Hence,  the  con- 
struction given  by  the  British  courts  of  their  own  statutes, 
of  which  ours  are  copies,  have  always  been  followed  in  our 
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courts,  unless  some  local  or  constitutional  limitation  imposed 
the  necessity  of  departing  from  their  construction. 

A  technical  discontinuance  would  be  proper  where  sereral 
were  sued  and  some  only  served  with  process. 

A  dismissal  is  another  mode  of  disposing  of  a  suit,  and  a 
nolle  prosequi  another. 

Mr.  Justice  Olin  delivered  the  following  dissenting  opin- 
ion: 

Before  inquiring  into  the  proper  meaning  and  true  con- 
struction of  our  statute,  sec.  827,  Rev.  Stats.,  it  will  be  well  to 
coDsider  what  the  law  was. 

Prior  to  the  adoption  of  this  statute,  and  by  a  comparison 
of  the  law  with  the  statute,  we  can  readily  discover  in  what 
respect  the  common  law  was  sought  to  be  changed. 

I  now  quote  from  Gould  on  Pleading,  sec.  116,  p.  280 :  "If, 
on  a  contract  made  by  one  person  only,  he  and  another  are 
sued  as  upon  a  contract  made  by  both,  the  misjoinder  is  a 
good  ground  of  defense  under  the  general  issue;"  and  he 
adds,  "For  the  contract  made  is  not  the  same2i^  that  de- 
clared upon,"  1  East,  48;  2  Day,  272;  2  New  Rep.,  454;  11 
Johns.,  101;  1  Esp.,  363;  and  in  the  same  section  it  is 
stated :  "And  in  an  action  against  two  joint  contractors, 
as  in  assumpsit  against  A  and  B,  as  joint  promisors,  if  the  jury 
find  that  A  promised,  but  that  B  did  not,  A  may  arrest  the 
judgment;  3  East,  62;  1  Keb.,  284;  Carth.,  361;  3  Brod.  & 
Bing.,  54.  Judge  Gould  adds :  "  For  the  contract  declared 
upon  is  disproved  by  the  verdict ;"  and,  further:  "And  when 
an  action  is  thus  brought  against  two,  upon  a  contract  made 
by  one  of  them  only,  the  plaintiff  cannot  enter  a  nolle  prosequi 
as  to  the  other,  and  then  proceed  against  the  party  bound 
alone."  See  4  Taunt.,  470 ;  3  East,  76 ;  5  Johns.,  160 ; 
1  Pick.,  600.  "For  to  allow  this  would  be  to  enable  the 
plaintiff,  by  his  own  act,  not  only  to  defeat  a  good  defense 
upon  the  merits,  but  also  to  substitute  one  action  for  another, 
or  rather  to  transform  an  action  against  A  and  B  into  an 
action  against  A  alone." 

Thus  stood  the  law  of  this  District  prior  to  the  passage  of 
the  act  of  22d  of  February,  1867,  vol.  14,  p.  405,  Statutes  at 
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Large,  several  sections  of  which  act  are  incorporated  in  the 
recent  revision  of  the  laws  of  this  District. 

We  are  now  prepared  to  consider  the  trne  meaning  and 
intent  of  section  827,  a  section  which  is  almost  a  literal  copy 
of  a  statute  passed  by  several  State  legislatures  nearly  fifty 
years  ago.  It  enacts  that  where  money  is  payable  by  two  or 
more  persons  jointly  or  severally,  as  by  joint  obligors,  cove- 
nantors, makers,  drawers,  or  indorsers,  one  action  may  be 
sustained,  and  judgment  recovered  against  all  or  any  one  of 
the  parties  by  .whom  the  money  is  payable,  at  the  option  of 
the  plaintiff.  This  statute  was  intended  to  remedy  two  de- 
fects in  proceedings  at  comman  law.  First:  If  a  plaintiff 
8ued  one  person  upon  a  contract  in  which  another  person  was 
jointly  liable,  the  person  sued  might  interpose  a  plea  in  abate- 
ment, in  substance,  that  some  person  not  sued  was  jointly 
liable  with  him,  and  if  the  plaintiff  took  issue  upon  that  plea, 
and  that  issue  was  found  against  him,  the  suit  would  abate. 

Under  this  section,  (827,)  a  plea  in  abatement,  by  reason 
of  the  non-joinder  of  all  the  parties  to  the  contract,  is  no 
longer  available.  The  second  object  sought  to  be  obtained 
by  this  section  (827)  was  that  the  plaintiff  might  commence 
a  suit  against  all  ])ersons  who  were  jointly  or  severally  liable 
to  him,  such  as  maker.i(,  drawers,  or  indorsers,  any  one  of 
whom,  or  all  of  whom,  may  be  sued,  and  a  recovery  had  in  the 
same  action.  At  common  law  no  action  could  be  maintained 
against  the  maker  and  indorser  of  a  promissory  note ;  nor 
coald  an  action  be  maintained  against  the  covenantors  in  an 
instrument  under  seal,  and  against  a  party  who  guaranteed 
the  performance  of  the  covenants  of  the  deed  ]  in  short,  this 
wipes  out  the  plea  in  abatement  in  suits  ex  contractu^  by  rea- 
son of  all  the  joint  contractors  not  being  proceeded  against 
in  the  same  suit ;  and,  in  the  second  place,  allows  an  action 
to  be  brought  against  parties  who  are  not  joint  contractors, 
bat  severally  liable  in  the  same  contract  as  guarantors,  in- 
dorsers, &c.,  of  the  same  contract.  This  section  allows  the 
plaintiff  to  select  any  one  or  more  of  several  joint  contract- 
ors, or  those  severally  liable  on  the  contract,  and  proceed  to 
jadgment  against  them,  if  he  can  but  establish  their  joint  or 
several  liability  on  the  contract  sued  upon ;  but  it  nowhere 
authorizes  or  intimates  that  the  plaintiff  may  join  in  a  mit  ex 
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contrctetu  any  aad  everybody  at  his  pleasure ;  and,  failing  to 
prove  the  liability  of  all  the  parties  defendant,  he  may, 
nevertheless,  have  judgment  against  some  one  of  the  parties 
sued,  if  he  can  establish,  by  proof,  the  liability  i^gainst  one 
of  the  parties  sued.  In  short,  this  act  does  not  touch,  or  pre- 
tend to  touch,  the  rule  of  the  common  law ;  but  where  more 
defendants  are  sued  than  can  be  proved  liable,  the  action  will 
abate,  and  the  plaintiff  must  be  non-suited.  And  this  ob- 
lection  may  be  taken  at  the  trial  under  the  plea  of  the  gen- 
eral issue. 

In  this  case  I  think  the  judgment  of  the  court  below  ought 
to  be  reversed. 
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BALLABD    PAVEMENT    COMPANY    vs.    MICHAEL 

MANDEL  ET.  AL. 

In  Equity.— No.  3606. 

L  The  late  board  of  public  works  had  no  each  power  as  woald  aathorize 
them  to  enter  into  contracts  which  would  be  obligatory  upon  the  Dis- 
triet  of  Columbia,  of  a  negotiable  character,  signed  by  ])o  one  but  an 
auditor,  so  aa  to  pass  a  legal  title  to  the  same  from  hand  to  hand,  by 
mere  delivery  or  indorsement. 

IL  Certificates  of  the  auditor  of  the  board  of  public  works  contain  no 
words  of  negotiability,  and  have  no  advantage  beyond  a  statement  of 
indebtedness,  or  that  a  certain  amount  of  work  had  been  performed 
by  the  contractor  to  whom  they  were  issued,  and  are  at  most  to  be 
treated  as  choses  in  actianf  and  an  assignee  must  take  them  subject  to 
the  right  and  equities  of  prior  parties.  They  possess  no  attribute 
which  can  bring  them  within  the  rules  which  regulate  negotiable 
securities. 

III.  The  act  of  Congress  directing  the  board  of  andit  to  examine  these 
certificates  for  settlement  ought  not  to  bo  construed  so  as  to  moke 
them  transferable  by  delivery  or  indorsement  and  unimpeachable  in 
the  hands  of  any  one  to  whom  they  had  previously  passed. 

IV.  No  evidence  of  usage  in  the  city  of  Washington  can  be  received  for 
the  purpose  of  showing  that  these  certificates  are  transferable  by  in- 
dorsement, so  as  to  convey  a  legal  interest  to  the  indorsee.  All  that 
can  be  passed  by  such  indorsement  is  a  right  subject  to  existing  equi- 
ties. 

V.  The  court  is,  however,  Justified  in  considering  the  fact  that  these  cer- 

tificates are  extensively  used  as  collateral  securities  in  borrowing 
money,  and  will  protect  the  lender,  so  as  to  require  the  amount  bor- 
rowed to  be  brought  into  court  for  his  benefit. 

VI.  The  indorsement  of  these  instruments  in  blank  by  the  payee  CMinot 
be  claimed  as  estopping  him  from  impeaching  the  title  of  a  purchaser. 
The  indorsement  is  only  the  transfer  of  a  chose  in  ctoiUm  for  a  particu- 
lar purpose,  and  the  law  presumes  that  every  person  knows  that  the 
legal  title  cannot  be  transferred  in  such  contracts. 

The  case  is  stated  iu  the  opinion  of  the  court. 

JEr.  L.  Stanton  and  A.  8.  Worthington  for  complainant : 
It  is  claimed  in  the  answers  that  when  the  plaintififs  ha^ 
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left  these  certificates,  indorsed  in  blank  by  the  respective 
payees,  with  Mandel,  or  his  brokers,  and  the  latter  had  put 
them  upon  the  market,  though  wrongfully,  those  who  par- 
chased  them  without  notice  took  them  free  of  all  equities 
between  Mandel  and  the  complainants.  But  neither  the  Mid- 
dleton  National  Bank  nor  the  defendant  Morgan  has  offered 
any  ev^idence  in  support  of  the  averments  of  the  answer  on 
this  point,  and  as  to  them,  therefore,  the  defense  is  not  avail- 
able. The  claim  of  the  defendants  is  in  effect  and  substance 
a  claim  that  these  certificates  were  negotiable.  But  the  only 
negotiable  instruments  known  to  our  law  are  promissory 
notes,  bills  of  exchange,  bank-notes,  checks,  and  bonds  pay- 
able to  bearer.  1  Am.  Lead.  Cases,  5th  ed.,  323-325  margi- 
nal, and  cases  there  cited. 

As  to  all  other  chases  in  action^  the  rule  is  that  the  assignee 
takes  only  an  equitable  title ;  that  every  equitable  title  is  in- 
complete on  its  face ;  and  that  an  assignee  takes  it  subject 
to  equities  between  antecedent  holders,  whether  he  has  notice 
or  not.  Chew  vs.  Barnettj  12  S.  &  R.,  389 ;  Mangles  vs.  Dixonj 
3  n.  L.  Cases,  702 ;  Vattier  vs.  JSTinde,  7  Pet.,  271  j  Hallet  vs. 
Collins^  10  How.,  185 ;  Boone  vs.  ChildSy  10  Pet,  210 ;  MoXeal 
vs.  Tenth  National  Bank^  55  Barb.,  59 ;  same  case,  46  X.  Y., 
325 ;  1  Smith's  Lead.  Cases,  notes  to  Miller  vs.  Race. 

If  the  board  of  public  works  had  assumed  to  issue  these 
certificates  in  negotiable  form,  payable  to  bearer,  they  had 
no  power  to  do  so,  and  the  holder  even  of  such  certificates 
would  not  take  the  legal  title,  and  would  take  them  subject 
to  equities.    Police  Jury  vs.  Britton^  15  Wall.,  566. 

The  auditor's  certificates  in  question  are  not  promises  to 
pay.  They  are  merely  statements  in  writing  of  the  amount 
supposed  to  be  due  to  the  contractor  named  in  them  from  the 
board  of  public  works,  and  are  signed  by  the  auditor  or  book- 
keeper of  that  board.  But  there  are  many  cases  in  which 
the  assignees  of  instruments  much  more  commonly  known 
and  in  more  general  use  than  the  auditor's  certificates  in 
question,  and  bearing  a  greater  resemblance  to  negotiable 
promissory  notes  or  bills  of  exchange,  have  been  held  to  take 
them  subject  to  prior  equities  of  which  they  had  no  notice. 
Bank  vs.  R.  R.  Co.^  13  K  Y.,  630-1;  Brickhead  vs.  Brotcfiy  6 
Hill,  646;  Boardman  vs.  HaynCj  29  Iowa,  339;  Russel  vs. 
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WAippte,  2  Cow.,  536;  1  Am.  Lsad.  Cases,  5tli  ed.,  399-406; 
ToungiinYS.  Kohlhms^  18  Md.,  148,  22  Penn.  St.,  26;  Swan 
T8.  North  -British  Australian  Co,y  7  Har.  &  Nor.,  603,  affirmed 
on  api)eal,  32  Law  Jourual,  1863,  N.  8.,  Trinity  term.  May 
15;  Williams  vs.  Thompson,  16  Vesey,  jr.,  443 ;  Olyn  vs.  BakeVj 
13  East,  509 ;  In  re  European  Bank,  5  Law  Reports,  Ch.  Ap., 
^58;  Kleeman  vs.  Forsbi^^  63  III.,  482 ;  Neic  Orleans  vs.  Strauss^ 
25  La.  Ann.,  50;  Covel  vs.  Tradesman's  BanJcj  1  Paige,  130. 
And  see  Bush  vs.  Lathrop,  22  N.  T.,  535;  1  Am.  Lead.  Cases, 
^th  ed.,  399-406;  and  CutU  vs.  Guild,  57  N.  T.,  229. 

If  the  custom  were  admitted  to  have  existed,  as  alleged,  it 
wonld  not  affect  this  case.  The  question  is  not  were  these 
<»rtificates  assignable,  but  were  they  negotiable  f  It  does 
not  follow,  because  certain  securities  are  common  ^^  articles  of 
traffic,"  that  an  assignee  of  them  takes  any  better  title  than 
his  assignor.  See  1  Smith's  Lead.  Cases,  ed.  of  1872^  pp. 
814,  815,  and  cases  cited. 

If  the  auditor's  certiScates  in  question  were  not  negotiable 
by  the  general  law,  they  cannot  be  shown  to  have  been  so  by 
custom.  See  note  to  Wigglesworth  &  Dallison,  1  Smith's 
Lead.  Cases,  ed.  of  1872,  part  2,  904  et  seq.;  Lehman  vs. 
Marshall^  47  Ala.,  362;  Barnard  vs.  Kellogg^  10  Wall.,  391  j 
Thompson  vs.  RiggSj  5  Wall.,  679;  Vermilye  &  Go.  vs.  Adams 
Express  Co.y  21  Wall.,  138. 

W.  A.  Cook,  Walter  8.  Coxj  and  Enoch  Totten  for  defend- 
ants. 

Mr.  Justice  MagAbthur  delivered  the  opinion  of  the 
court: 

On  the  17th  day  of  January,  1874,  complainant  made  and 
delivered  to  the  defendant,  Mandel,  its  promissory  note  for 
the  sum  of  $4,181.50,  payable  three  months  from  that  date, 
and  at  the  same  time  delivered  to  said  Mandel,  as  collateral 
security,  several  auditor's  certificates,  amounting  at  par  to 
#10,453.41.  The  complainant  was  a  contractor,  previously  to 
ihis  transaction,  in  putting  down  pavements  in  the  city  of 
Washington,  and  for  the  work  so  performed  received  from 
23  d 
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the  late  board  of  public  works  certifloates,  coinmouly  called 
auditor's  certificates,  la  form  foUowing : 


No. 


Office  of  Auditoe  Boaed  Public  Woeks, 

Washington^  D,  0. 
I  hereby  certify  that  I  have  this  day  audited  and  allowed 
the  account  of for amounting  to ^^ 


Auditor, 

Complainant  also  received,  in  the  course  of  business,  other 
similar  certificates,  issued  by  the  board  to  other  persons  for 
work  done. 

About  the  26th  of  January,  1874,  complainant  gave  defend- 
ants, Aistrop  &  Dudley,  brokers,  its  promissory  note  for 
$6,428.28,  payable  four  months  after  that  date,  and  gave 
them  other  auditor's  certificates,  amounting  at  par  value  to 
$16,070.70,  as  collateral  security.  Aistrop  &  Dudley  were 
agents  of  the  defendant  Mandel  and  delivered  the  note  and 
certificates  to  him.  All  these  certificates,  when  delivered  to 
Mandel  or  his  agents,  were  indorsed  in  blank  by  the  persons 
or  firms  to  whom  they  were  issued.  Before  the  maturity  of  the 
notes,  and  while  having  them  in  his  possession,  Mandel  as- 
sumed to  transfer  and  sell  the  certificates  to  other  persons, 
who  are  made  parties  to  the  bill  in  this  case,  without  giving 
them  notice  that  he  held  them  as  collateral  security.  They  ap- 
pear to  have  purchased  them  upon  the  faith  of  their  being 
indorsed  in  blank.  Mandel  has  absconded  with  the  proceeds, 
and  is  now  insolvent.  The  board  of  public  works  has  been 
abolished,  and  the  boiird  of  audit  has  been  created  by  act  of 
Congress.  It  is  their  duty  to  receive  auditor's  certificates 
and  issue  their  own  in  their  place,  and  these  latter  are 
exchangeable  for  3.65  bonds  of  the  District  of  Columbia^ 
Three  of  the  auditor's  certificates  have  been  presented  to  the 
board  of  audit,  as  follows :  No.  4780,  for  $2,329.14,  by  the 
defendant  John  C.  Mulford;  No.  458,  for  $1,202.96,  by 
defendant  The  Middleton  National  Bank ;  and  No.  147,  for 
$1,603.97,  by  defendant  Francis  H.  Morgan.  The  prayer  of 
the  bill  is  that  these  defendants  may  be  enjoined  from  con- 
verting the  board  of  audit  certificates  into  3.65  bonds. 
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There  ia  bat  one  otber  certificate  iuvolved  in  thi8  8iii(^ 
\?hich  bad  been  put  in  possession  of  Siiid  Maudel  by  the 
complainant.  The  defendant  George  FoUansbee  became 
the  holder  of  auditor's  certificate  No.  457,  for  S5,000j  and 
which  had  been  presented  to  the  board  of  audit,  who  had 
allowed  their  own  certificate  therefor.  Afterward  FoUansbee 
entered  into  an  arrangement  with  the  defendant  Peter 
Campbell,  who  agreed  to  obtain  3.65  bonds  for  ^d  certifi- 
cate, and,  on  the  4th  day  of  December,  1874,  he  did  so ; 
Campbell  sold  the  bonds,  paid  the  proceeds  to  FoUansbee, 
after  retaining  a  commission.  FoUansbee  claims  that  this 
transaction  was  afi  absolute  sale  of  the  certificate  to  Camp- 
bdl ;  but  we  are  satisfied  by  the  testimony  that  Campbell 
was  simply  employed,  as  a  broker,  to  procure  the  bonds  and 
sell  them  upon  a  commission.  An  amicable  settlement  has 
been  made  of  all  the  certificates  except  the  four  which  are 
here  referred  to. 

As  showing  the  powers  of  the  late  board  of  public  works 
at  the  time  these  certificates  were  issued,  the  following  sec- 
tion of  the  organic  act  is  quoted : 

^'Seo.  37.  And  be  it  further  enacted^  That  there  shall  be  in 
the  District  of  Columbia  a  board  of  public  works,  to  consist 
of  the  governor,  who  shall  be  the  president  of  said  board; 
four  persons,  to  be  appointed  by  the  President  of  thfe  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate, 
one  of  whom  shall  be  a  civil  engineer,  and  the  others  citizens 
and  residents  of  the  District,  having  the  qualifications  of  an 
elector  therein ;  one  of  said  board  shaU  be  a  citizen  and  resi- 
dent of  Oeorgetown,  and  one  of  sai<l  board  shall  be  a  citizen 
and  resident  of  the  county  outside  of  the  cities  of  Washing- 
ton and  Georgetown.  They  shaU  hold  office  for  the  term  of 
four  years,  unless  sooner  removed  by  the  President  of  the 
United  States.  The  board  of  public  works  shaU  have  entire 
control  of  and  make  all  regulations  which  they  shall  deem 
necessary  for  keeping  in  repair  the  streets,  avenues,  alleys, 
and  sewers  of  the  city,  and  all  other  works  which  may  be 
intrusted  to  their  charge  by  the  legislative  assembly  or  Con- 
gress. They  shall  disburse  upon  their  warrant  all  moneys  appro- 
priated by  the  United  States,  or  the  District  of  Columbia,  or 
collected  from  property  holders,  in  pursuance  of  law,  for  the 
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improvemeut  of  streets,  aveuaes,  alleys,  and  sewers,  and 
roads  and  bridges,  and  shall  assess,  in  such  manner  as  shall 
be  prescribed  by  law,  upon  the  property  adjoining  and  to  be 
specially  benefited  by  the  improvements  authorized  by  law 
and  made  by  them,  a  reasonable  proportion  of  the  cost  of  the 
improvement,  not  exceeding  one-third  of  such  cost,  which 
sum  shall  be  collected  as  all  other  taxes  are  collected.  They 
shall  make  all  necessary  regulations  respecting  the  construc- 
tion of  private  buildings  in  the  District  of  Columbia,  subject 
to  the  supervision  of  the  legislative  assembly.  All  contracts 
made  by  the  said  board  of  public  works  shall  be  in  writing, 
and  shall  be  signed  by  the  parties  making  the  same,  and  a 
copy  thereof  shall  be  filed  in  the  office  of  the  secretary  of  the. 
District;  and  said  board  of  public  works  shall  have  no 
power  to  make  contracts  to  bind  said  District  to  the  payment 
of  any  sums  of  money  except  in  pursuance  of  appropriations 
made  by  law,  and  not  until  such  appropriations  shall  have 
been  made.  All  contracts  made  by  said  board  in  which 
any  member  of  said  board  shall  be  personally  interested 
shall  be  void,  and  no  payment  shall  be  made  thereon  by 
by  said  District  or  any  officers  thereof.  On  or  before  the 
first  Monday  of  November  of  each  year,  they  shall  submit  to 
each  branch  of  the  legislative  assembly  a  report  of  their 
transactions  during  the  preceding  year,  and  also  furnish 
duplicates  of  the  same  to  the  governor,  to  be  by  him  laid 
before  the  President  of  the  United  States  for  transmission 
to  the  two  houses  of  Congress ;  and  shall  be  paid  the  sum  of 
two  thousand  five  hundred  dollars  each  annually." 

The  board  of  audit  m  created  by  the  6th  section  of  the 
act  of  Congress  of  1874,  chap.  337,  which  provides,  among  its 
other  provisions,  as  follows : 

<*It  shall  be  the  duty  of  the  First  Comptroller  and  the  Second 
OomptroUer  of  the  Treasury  of  the  IJnit^  States,  who  are 
hereby  constituted  a  board  of  audit,  to  examine  and  audit 
for  settlement  all  the  unfunded  or  floating  debt  of  the  Dis- 
trict of  Columbia  and  of  the  board  of  public  works  herein- 
after specified,  namely :  First,  the  debts  evidenced  by  sewer- 
certificates  ;  secondly,  the  debt  purporting  to  be  evidenced 
and  ascertained  by  certificates  of  the  auditor  of  the  board  of 
public  works."    And  by  the  7th  section  it  is  declared  that  it 
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shall  be  l^e  doty  of  tht  Binking-foDd  commisBiohers  to  caase 
bonds  of  the  District  of  Columbia  to  be  prepared  in  sams  of 
fifty  and  five  hundred  dollars,  payable  fifty  years  after  date, 
bearing  interest  at  the  rate  of  three  and  sixty-five  hundredths 
l)er  centum  per  annum,  payable  semiannually,  and  to  ex- 
change said  bonds  at  par  for  like  sums  of  any  class  of  in- 
debtedness in  the  preceding  section  of  that  act  named. 

The  board  of  public  works  has  been  abolished,  and  the 
board  of  audit  created  in  lieu  thereof  to  receive  auditor's  cer- 
tificates and  issue  their  own,  which,  by  reason  of  the  legisla- 
tion just  mentioned,  are  exchangeable  for  the  bonds  of  the 
commissioners  of  the  sinking-fand.  The  main  object  of  the 
bill  is  to  enjoin  this  conrersion  of  the  certificates  in  suit,  the 
complainant  averring  his  willingness  to  pay  the  amount  due 
upon  the  notes,  to  secure  which  such  certificates  were  placed 
in  the  hands  of  the  defendant  Mandel. 

The  defendants,  who  are  holders  of  the  certificates,  claim 
that  they  have  been  transferred  to  them  in  the  usual  manner 
of  business  for  valuable  consideration,  and  without  any  notice 
or  knowledge  that  complainant  had  any  interest  therein. 

We  have  referred  to  the  act  of  Congress  creating  the  board 
of  public  works  for  the  purpose  of  showing  the  nature  and 
extent  of  its  authority  to  bind  the  District  by  its  agreement. 
All  contracts  made  by  the  board  were  required  to  be  in  writ- 
ing, and  signed  by  the  parties  making  them,  and  a  copy  was 
to  be  filed  in  the  office  of  the  secretary  of  the  District,  and 
they  were  in  express  terms  deprived  of  the  power  to  make 
contracts  binding  upon  the  district  for  the  payment  of  any 
sums  of  money  except  in  pursuance  of  appropriations  made 
by  law.  It  is,  therefore,  very  clear  that  they  bad  no  such 
I)ower  as  would  authorize  them  to  enter  into  contracts,  which 
would  be  obligations  upon  the  District,  of  a  negotiable  char- 
acter, signed  by  no  one  but  an  auditor,  and  which  could  pass 
a  legal  title  i^m  hand  to  hand  by  mere  delivery  or  indorse- 
ment. Indeed,  the  board  of  public  works  have  never  under- 
taken to  issue  bonds,  or  instruments  of  this  description, 
through  the  agency  of  an  auditor.  There  are  no  words  of 
negotiability,  such  as  are  usual  in  commercial  paper,  cop- 
tained  in  these  certificates,  and  there  is  no  reason  to  suppose 
that  they  were  ever  intended  to  be  negotiable,  or  to  have 
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any  advantages  beyond  a  mere  statement  of  indebtedness, 
or  that  so  mnch  work  had  been  performed  by  the  party  to 
whom  they  were  issued.  We  are  relieved  from  the  inqairy 
which  would  have  been  pertinent  had  these  instraments  con- 
tained the  operative  wcnrds  of  transferabiiity  indispensable 
to  all  negotiable  paper.  They  are,  thenefore,  to  be  treated 
as  mere  chases  in  actiany  and  the  holder  must  take  them  sab- 
ject  to  the  rights  or  equities  of  other  parties. 

In  case  the  notes  secured  by  the  deposit  of  these  certificates 
had  not  been  paid  at  maturity,  the  deitodant  Mandel  bad  a 
right  to  sell  them  and  apply  the  proceeds  to  the  amount  due 
upon  the  notes,  and  return  the  balance,  if  any  thing  remained, 
to  complainant.  This  was  the  only  right  or  interest  he  had, 
and  he  could  transfer  no  other  or  greater  interest  to  other 
parties. 

We  are  not  really  presented  with  the  question  whether  the 
board  of  public  works  were  invested  with  authority  to  issue 
these  auditoi^s  certificates,  and  to  make  them  negotiable,  and 
as  such,  unimpeachable  in  the  hands  of  bona  fide  purchasers. 
It  is  sufficient  that  there  has  been  no  such  exercise  of  po^  er, 
and  no  such  instruments  upon  which  that  question  could 
arise  are  before  us  in  the  case  at  bar.  The  certificates 
were  used  as  a  mere  matter  of  detail  and  administration  in 
carrying  out  the  multifarious  duties  confided  to  the  board  for 
the  accommodation  of  contractors.  They  created  no  obliga- 
tion on  the  part  of  the  District  government,  farther  than  a 
mere  statement  of  work  perfoimed,  without  any  promise  to 
pay  in  money,  and  without  any  day  or  time  of  payment  being 
fixed.  They  possess  no  attribute  which  can  bring  tbem 
within  the  rules  which  regulate  negotiable  securities.  It  was 
only  by  an  act  of  Congress,  passed  subsequently,  abolishing 
the  District  government,  that  these  certificates  received  legis- 
lative sanction,  and  it  was  then  declared  that  the  board  of  au- 
dit might  examine  them  tor  settlement,  and  issue  certificates 
of  their  own  in  their  place.  But  this  provision  cannot  be  so 
construed  as  to  change  these  instruments  so  as  to  make  them 
transferable  by  delivery  or  indorsement,  and  thus  to  make 
them  unimpeachable  in  the  Bands  of  any  one  who  had  pre- 
viously purchased  them.  The  coses  cited  in  complainant's 
brief  clearly  establish  the  principles  upon  which  these  obser- 
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rations  are  founded,  and  no  farther  ettation  of  authorities  is 
deemed  necessary. 

The  answer  of  one  of  the  defendants,  and  the  argument  of 
coansel  at  the  hearing,  assert  that  these  certificates  are  trans- 
ferable by  indorsement,  so  as  to  pass  the  legal  interest  to  an 
asfngnee  by  the  local  custom  of  the  city  of  Washington.  It 
is  a  maxim  of  law  that  negotiable  instruments  must  be  pay- 
able to  order  or  bearer.  The  usage  proposed  to  be  shown  in 
this  case  is  therefore  in  opposition  to  a  clear  and  well-settled 
principle  of  law ;  and  it  has  been  many  times  decided  that  a 
custom  cannot  be  allowed  to  have  this  effect.  In  Barnwell 
vs.  KeUogg^  10  Wall.,  ^3,  this  question  was  discussed  at 
length,  and  the  authorities  reviewed ;  the  court  there  say  : 
*<  Whatever  tends  to  unsettle  the  law,  and  make  it  different 
in  the  different  communities  into  which  the  State  is  divided, 
leads  to  mischievous  consequences,  em  harasses  trade,  is 
against  public  policy.  If,  therefore,  on  a  given  state  of  facts, 
the  rights  and  liabilities  of  the  parties  to  a  contract  are  fixed 
by  the  general  principles  of  the  common  law,  they  cannot  be 
changed  by  any  local  custom  of  the  place  where  the  contract 
was  made.^  The  latest  expression  of  the  Sapreme  Court  ou 
this  subject  is  in  Vermilye  vs.  Adams  Express  Co.^  21  Wall., 
146,  where  the  justice  delivering  the  opinion  observes :  '^  Bank- 
ers, brokers,  and  others  cannot,  as  was  attempted  in  this 
case,  establish  by  proof  of  usage  or  custom,  in  dealing  in  such 
paper  which,  in  their  own  interest,  contravenes  the  established 
commercial  law.  If  they  have  been  in  the  habit  of  disre- 
garding that  law,  this  does  not  relieve  them  from  the  conse- 
qoeuces  nor  establish  a  different  law." 

The  certificates  are  not  transferable  by  indorsement,  so  as 
to  convey  a  legal  interest  to  the  indorsee,  and  are  not,  there- 
fore, within  the  rule  which  regulates  negotiable  instruments. 

The  law  has  established  that  the  absolute  property  of  these 
vouchers  cannot  be  transferred,  and  no  evidence  of  usage 
can  be  received  to  subvert  this  rule  of  law.  In  Talty  vs. 
Freedman^s  Trust  Co.,1  MacA.,522,we  decided  that  a  voucher 
of  the  late  corporation  of  Washington  was  not  a  commercial 
instrument ;  but  where  it  had  been  indorsed  by  the  owner, 
and  had  been  used  as  a  security  to  raise  money,  he  could  not 
maintain  replevin  to  recover  the  voucher  from  an  innocent 
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bona  fide  holder,  without  tendering  the  amount  before  suitw 
brought.  We  have  no  doubt  that  the  court  would  be  justi- 
fied in  regardiug  the  fact  that  paper  of  this  description  is  ex- 
tensively used  in  this  community  to  enable  parties  to  borrow 
money,  and  would  protect  the  holder  in  its  possession  and 
control  until  the  borrowers  had  refunded  the  amount  ad- 
Tanced*  Consequently,  if  the  indorser  comes  into  a  court  of 
equity  asking  for  the  restitution  of  the  certificate  from  an 
honest  purchaser,  he  must  make  a  tender  or  offer  to  return 
the  amount  he  has  borrowed  upon  the  security.  And  that  is- 
precisely  what  the  complainant  offers  to  do  in  the  present  suit/ 
The  arrangement  under  which  the  certificates  were  delivered 
to  Mandel  as  collateral  security  cannot  be  affected  by  any 
alleged  custom ;  and  we  cannot  protect  the  holders  further 
than  to  require  the  amount  borrowed  to  be  brought  into  court 
for  their  benefit. 

These  views  also  dispose  of  the  only  remaining  ground  of 
defense,  namely:  that  the  complainant  is  estopped  from 
disputing  the  right  of  the  assignee  after  having  indorsed  the 
certificate  to  Mandel.  It  is  contended  that  the  indorsement 
of  their  name  in  blank  evinced  an  intention  on  the  part  of 
the  complainant  that  Mandel  might  pass  the  certificates  free 
from  all  equities  to  a  bona  fide  purchaser.  As  applicable  to 
this  question,  we  cite  from  the  written  opinion  of  Justice 
Wylie,  who  tried  the  case  at  the  special  term.    He  says : 

<'  To  maintain  the  estoppel  claimed  in  this  case  would  be  un- 
just to  the  complainant,  which  also  must  be  presumed  to 
have  acted  upon  a  knowledge  of  the  law  for  its  protection  at 
the  time  it  indorsed  and  delivered  the  certificates  to  be  held 
as  security  for  payment  of  its  notes.  It  was  aware  that  its 
indorsement  was  simply  the  transfer  of  a  chose  in  action  for 
a  particular  purpose,  and  that  it  was  secure,  therefore, 
against  any  fraud  in  the  disposition  of  the  instruments  which 
might  be  attempted  on  the  part  of  the  pledgees  of  the  paper. 

"The  presumption  which  holds  every  person  to  a  knowledge 
of  the  legal  effect  of  his  own  acts  in  the  present  case  oper- 
ates to  protect  the  complainant,  while  it  casts  the  loss  upon 
the  other  party,  whose  negligence  has  been  the  consequence 
of  his  own  ignorance  of  the  law. 

"  To  sustain  estoppel  against  the  plaintiff  in  this  case,  there- 
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fOre,  woald  be  to  postpone  that  party,  all  of  whose  acts  were 
bona  fide  aad  obedient  to  the  law,  and  to  prefer  the  other 
party,  whose  acts  were  done  either  in  ignorance  of  the  law 
which  they  were  bound  to  know,  or  were  neglectful  of  its  re- 
quirements." 

Concorring  in  these  views,  we  hold  that  the  prayer  of  the 
bill  must  be  allowed,  exoept  as  to  the  defendant  Milford,  who 
purchased  after  inquiries  had  been  made  of  Ballard,  who  as- 
sured him  that  the  certificate  was  all  right.  We  think  the 
complainant  is  now  estopped  from  denying  his  title.  The  bill 
with  regard  to  Milford  must  be  dismissed.  The  defendant 
George  Follansbee,  should  be  held  chargeable  as  the  holder  of 
certificate  ^7,  and  a  decree  may  be  prepared  in  conformity  * 
with  these  directions. 
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CORNELIA  AUSTIN  vs.  REGINALD  FENDALL,  EX- 
ECUTOR OF  THE  WILL  OF  WALTER  LENOX, 
DECEASED,    ANGELICA    SIMPSON,  AND   PHILIP 

FRIDLEY. 

In  Equity.— No.  4008. 

• 

Where  a  conveyance  of  real  estate  is  properly  ezecnted  and  delivered  to 
the  grantee,  and  is  afterward  handed  to  the  grantor  to  be  pat  on  rec- 
ord, bat  the  latter  dies  vrithont  recording  it,  leaving  a  will  in  which 
he  makes  specific  devises  of  all  his  property,  but  makes  no  mention  of 
the  real  estate  claimed  by  the  grantee :  Held,  that  it  is  a  complete 
and  valid  deed,  althongh  it  befoand  after  the  death  of  the  grantor,  by 
his  exeootors,  among  his  other  papers. 

STATEMENT  OF  THE  CASE. 

The  complaiuaDt  brings  this  action  to  compel  the  sarren- 
der  to  her  of  an  nnrecorded  deed  of  real  estate  situate  in  the 
city  of  Washington.  A  brief  statement  will  show  the  mate- 
rial point  in  the  case.  Walter  Lenox,  deceased,  during  his 
life-time  being  seized  of  said  real  property,  on  the  2l8t  day  of 
July,  1873,  executed  and  delivered  to  complainant  a  deed  in 
fee-simple  for  the  same,  which  she  neglected  to  record  for 
some  time.  That  said  Lenox  called  upon  her,  and  suggested 
the  necessity  of  having  it  recorded.  She  thereupon  delivered 
it  to  him  for  the  purpose  of  having  him  put  it  on  record  in 
the  proper  office.  That  he  soon  afterward  departed  this  life 
without  having  recorded  it,  and  his  executor  afterward  found 
the  deed  among  the  papers  of  his  testator.  The  executor  re- 
fuses to  deliver  it  up  to  complainant.  The  defendant  Mrs. 
Simpson  is  the  heir-at-law  of  said  Walter  Lenox,  deceased. 
It  appears  also  that  the  will  of  the  deceased  was  made  after 
the  execution  and  delivery  of  the  deed  to  complainant,  and 
after  the  same  had  been  handed  to  him  to  be  recorded,  and 
that  in  said  will  he  makes  specific  devises  of  all  his  property, 
and  there  is  no  mention  made  of  the  property  conveyed  by 
the  deed  claimed  by  plaintiff.  The  court  were  of  opinion 
that  these  facts  were  sustained  by  the  pleadings  and  proofs 
in  the  case,  and  they  therefore  ordered  and  adjudged  that 
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the  said  deed  of  conveyance  was  valid  and  effectual  in  law, 
and  that  it  should  be  delivered  to  complainant  to  be  recorded, 
and  that  she  have  immediate  possession  of  the  said  land  and 
premises. 

L.  G.  Hine  for  complainant 

Bainbridge  H.  Webb  for  defendant  Simpson. 
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PETER  Mc^AMARA  TS.  JOHN  R.  CONDON,  ^M.  B, 

WARD,  AND   JOHN  ENNI8. 

In  Equity.— No.  4113. 

I.  WbeD  a  sew  Dote  has  been  sabetituted  for  one  of  five  secured  by  a  deed 

of  trust  on  real  estate  upon  an  agreement  tbat  it  is  to  take  the  place 
of  the  original  in  all  respects,  and  that  it  is  to  be  entitled  to  all  the 
benefits  of  the  trnst-deed  the  same  as  the  original  note ;  it  is  held 
that  the  cestui  que  trust  may  enforce  his  rights  on  the  substituted  note 
the  same  as  on  the  other. 

II.  A  sum  of  money  paid  for  the  extension  and  renewal  of  a  note  will 

not  be  appropriated  by  the  court  to  the  payment  of  the  indebtednesa 
where  the  "bill  of  the  complainant  docs  not  show  a  case  of  usury 
upon  which  relief  is  prayed. 

STATEMBN1'  OP  THE  CASE. 

This  caase  comes  here  on  an  appeal  by  the  complainant 
from  a  decree  dismissing  his  bill. 

The  complainant,  in  November,  1870,  made  and  delivered 
to  the  defendant  Condon  five  promissory  notes,  each  for 
the  snm  of  $1,800,  payable  in  one,  two,  three,  foar,  and  five 
years  after  date,  and  secured  the  payment  thereof  by  deed 
of  trust  upon  real  estate  situate  in  the  city  of  Washington. 
The  defendants  Ward  and  Ennis  were  the  truistees  named  in 
the  deed.  The  first  and  second  notes^of  the  series  were 
paid  by  plaintiff  at  ihaturity.  On  or  about  the  12th  day  of 
February,  1874,  a  payment  of  $1,000  was  made  on  the  third 
note,  which  was  indorsed  on  the  back  thereof.  On  the  24th 
of  March,  1874,  complainant  asked  the  defendant  Condon 
to  return  the  $1,000  and  extend  the  payment  of  said  third 
note  until  the  fourth  should  become  due,  and  agreed  to  allow 
him  $300  for  such  return  and  extension.  The  defendant  Con- 
don agreed  to  this,  and  gave  the  complainant  $700,  retaining^ 
the  $300  so  stipulated  for.  At  the  time  of  this  last  agreement 
a  new  note  for  $1,800  was  drawn  as  of  date  November  1^ 
1870,  and  it  was  in  all  respects  like  the  third  of  said  seriea 
of  notes,  and  was  to  be  substituted  therefor;  and  it  was  fur- 


1876.]  SUPBEME  COUBT,  D.  C.  365 


AlcXaniani  t».  Condon  ei  al. 


ther  agreed  that  such  new  or  substituted  note  should  take 
the  place  of  the  other,  and  should  be  considered  secured 
under  the  trust-deed  the  same  as  the  original  note.  The 
new  note  was  given  for  the  reason  that  the  original  one  had 
the  $1,000  indorsed,  which  had  to  be  erased,  as  the  money 
was  returned  to  complainant.  Instead  of  erasing  the  in- 
dorsement, a  new  note  was  written,  to  take  the  place  of  the 
old  one.  On  the  Ist  of  November,  1874,  the  third  and  fourth 
notes  matured,  and,  nothing  being  paid  on  either  of  them, 
the  defendant  Condon  ordered  the  property  to  be  sold  ac- 
cording to  the  provisions  of  the  deed  of  trust.  The  trustees 
advertised  the  property  for  sale  and  the  complainant,  upon  fil- 
ing his  bill,  obtained  a  preliminary  order  to  restrain  such  sale ; 
and  at  the  final  hearing  of  the  cause,  at  the  June  special 
term,  1875,  a  decree  was  passed  dismissing  complainant's 
bill  with  costB,  from  which  decree  this  appeal  was  taken. 

X.  O,  nine  for  complainant: 

1st.  The  plaintiff  should  have  been  credited  with  the  $300 
paid  to  the  defendant  Condon  at  Biggs  &  Co.'s  Bank,  28th 
of  March,  1874. 

2d.  This  $300  plaintiff  treats  as  a  payment  on  account. 
Defendant  Condon  says  that  it  was  given  in  consideration  of 
forbearance  on  the  third  note  until  the  fourth  fell  due, Novem- 
ber 1,  1874.  On  his  (defendant's)  statement  it  was  usury, 
and  plaintiff  is  entitled  to  the  same  advantage  of  it  as 
though  he  had  specially  pleaded  the  retention  of  said  $300 
as  usury  instead  of^^as  a  payment. 

A.  O.  Riddle  for  defendants  : 

It  is  made  to  appear  that  every  allegation  of  the  plaintiff's 
bill  is  disproved  directly.  That  every  statement  of  the 
defendant's  answer  is  fully  sustained,  and  as  alleged. 

The  plaintiff  now  abandons  his  claim  to  the  $475  which, 
in  his  bill  he  says  he  paid  on  the  fourth  note,  or  the  $350  or 
$375  which,  in  his  deposition,  he  swears  he  paid,  with  such 
particularity  of  time,  place,  and  amount.  He  borrowed  $700 
on  the  28th  of  March,  1874,  and  was  to  pay  $1,000  there- 
for on  the  ist  of  November  following.    Bis  only  claim  now 
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is,  that  he  shoald  be  allowed  on  this  indebtedness  this  $3(K) ; 
that  the  third,  or  renewed,  note  for  $1,800  actoally  was 
given  for  bat  $1,500,  and  that  $300  shoald  be  dedcteted  from 
this  note.  He  makes  no  sach  case  as  tUs.  He  does  not 
allege,  or  in  any  way  show,  that  any  part  of  this  apparent 
debt  was  for  excess  of  interest,  or  a  parchase-price  for  time 
or  forbearance,  and  can  have  no  sach  relief.  The  decree  of 
the  court  below  was  in  every  respect  in  accord  with  the  law 
and  facts  of  the  case,  and  must  be  afiGirmed. 

By  the  Court  : 

We  think  the  decree  below  was  right.  It  is  qnite  clear 
from  the  testimony  that  the  new  note  was,  by  agreement  of 
the  parties,  to  be  substitated  in  place  of  the  third  note  of  the 
series,  and  was  to  be  entitled,  in  all  respects,  to  the  secnrity 
and  benefit  of  the  deed  of  trast,  as  against  the  principal 
debtor,  McNamara.  The  three  hnndred  dollars  retained  by 
Condon  cannot  be  treated  as  a  payment.  The  parpose  for 
which  it  was  allowed  might  have  constitated  usury  and  noth- 
ing else.  There  is  no  case  made  which  would  jastify  the 
court  in  granting  any  relief  on  that  ground. 

The  decree  below  must  be  affirmed. 

Cartter,  Ch.  J.,  and  Olin,  J.,  dissented  on  the  last  point, 
holding  that  the  $300  retained  by  Condon  should  be  appro- 
priated toward  the  payment  of  the  amount  due. 
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STAATS  VS.  BIGELOW. 

8.  waa  the  holder  of  a  promissory  note*  secured  by  deed  of  trust.  The 
trustee  iu  said  deed  having  died,  the  grnntor  filed  a  bill  in  this  court, 
alleging  that  the  note  had  been  fhlly  paid  and  satisfied,  and  praying 
to  have  a  new  trustee  appointed  for  the  purpose  of  releasing  the  in- 
cumbrance. S.  filed  his  answer,  admittiiig  the  allegations  of  the  bill 
to  be  true ;  and  thereupon  a  trustee  was  appointed,  with  directions  to 
execute  a  release.  Subsequent  to  the  filing  of  such  answer,  the 
grantor  executed  another  trust-deed  to  secure  a  new  loan.  The 
grantees  in  the  last  deed  had  no  notice  or  knowledge  that  such  an- 
swer had  been  procured  by  fraud :  Held,  that  S.  was  estopped  by 
such  answer  and  release,  even  although  the  same  had  been  fraudu- 
lently obtained,  from  setting  up  any  claim  as  against  the  grantees  iu 
the  last-mentioned  deed  of  trust. 

STATEMENT  OF  THE  CASE. 

One  Mayhew,  the  owner  of  lot  50,  in  sqaare  204,  in  Wash- 
ington Citj,  D.  0.,  executed  a  deed  of  trnst  thereon,  to  se- 
cure a  debt  to  the  Oonnecticat  Oeneral  Life-Insurance  Com- 
pany* He  afterward  executed  another  deed  of  trust  to  Daniel 
L.  Eatohy  to  secure  a  note  for  $1,000,  payable  to  the  order  of 
the  defendant,  Bigelow;  this  note  was  purchased  by  the 
plaintiff  after  maturity  for  $950.  The  lot  subsequently  be* 
came  the  property  of  Bigelow. 

On  the  16th  day  of  June,  1873,  Bigelow  filed  a  bill  on  the 
equity  side  of  this  court  against  the  plaintiff  and  others, 
alleging,  among  other  things,  that  said  note  passed  into  the 
hands  of  the  plaintiff,  who  was  then  the  holder  thereof;  that 
it  had  been  fully  paid  and  satisfied ;  that,  subsequent  to  the 
execution  and  delivery  of  the  trust-deed  given  to  secure  it, 
the  trustee  had  died ;  and  that,  for  the^purpose  of  obtaining 
a  release,  it  was  necessary  to  have  a  new  trustee  appointed  by 
the  court.  On  the  7th  day  of  July,  1873,  the  plaintiff  filed 
his  answer,  admitting  the  allegations  of  the  bill  to  be  true, 
and  on  the  14th  day  of  October,  1873,  a  decree  was  passed 
appointing  Mr.  T.  A.  Lambert  trustee  in  the  place  and  stead 
of  Eaton,  with  directions  to  execute  a  release  as  prayed. 

On  the  28th  day  of  July,  1873,  George  ]\Iattingly,  one  of 
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tlie  defendaotd,  loaned  Bigelow  $2y0U0,  for  which  be  gave  his 
note,  and,  to  secure  its  payment,  he,  on  the  same  day,  ezecated 
and  delivered  a  deed  of  trust  on  said  lot ;  the  trust-deed  was 
recorded  July  31, 1873.  This  loan  was  made  upon  the  repre- 
sentations of  Bigelow  that  the  only  incambr  anoe  then  exist- 
ing on  the  property  was  the  debt  to  said  insurance  company; 
and  npon  a  certificate  of  title  to  that  effect  this  $2,000  note 
afterward  passed  into  the  hands  of  the  defendants,  Hitz, 
Warner,  and  Edwards,  by  voluntary  assignment  from  Mat- 
tingly,  for  the  benefit  of  his  creditors,  and  has  not  been  paid. 

By  a  decree  passed  in  this  court  February  5, 1874,  in  a 
cause  between  the  said  Jonathan  G.  Bigelow,  complainant, 
and  the  Connecticut  General  Life-Insurance  Company,  et  a{., 
defendants,  the  said  Life-insurance  Company  being  the  holder 
of  the  promissory  notes  secured  by  the  first  deed  of  trust  on 
said  property,  the  said  lot  was  directed  to  be  sold,  and  the 
residue  of  the  proceeds,  after  discharging  the  indebtedness 
secured  by  said  first  deed  of  trust,  to  be  applied  in  satisfac- 
tion of  the  notes  secured  subsequently  thereto.  The  amount 
of  the  proceeds  of  said  sale,  as  reported  by  the  trustees  ap- 
pointed to  sell,  were  $5,775 ;  the  net  proceeds  of  said  sale, 
as  found  by  the  auditor,  15,402.26 ;  and  the  indebtedness 
secured  by  said  first  deed  of  trust,  with  interest,  was  $4,967.61, 
leaving  a  residue  of  $434,85,  which  the  auditor,  in  his  report 
upon  the  distribution  of  the  proceeds  of  sale,  has  awarded  to 
the  assignees  of  George  Mattingly. 

The  plaintiff,  Staats,  appeared  before  the  auditor  and 
claimed  this  balance,  on  the  ground  that  Bigelow  had  fraudu- 
lently procured  his  answer  admitting  the  payment  of  the 
note  held  by  him,  and  that  only  a  portion  of  it  had  been  paid, 
leaving  $557.11  still  due.  The  auditor,  however,  distributed 
said  balance  to  Mattingly^s  assignees,  it  having  been  proved 
that  Mattingly  knew  .nothing  of  the  fraud  claimed  by  Staats 
to  have  been  perpetrated  on  him  by  Bigelow  when  Mattingly 
made  said  loan,  and,  moreover,  the  decree  for  a  release  was  in 
full  force. 

By  stipulation,  it  was  agreed  that  the  confirmation  of  the 
auditor's  report  on  the  distribution  of  this  balance  should 
await  the  result  of  the  present  suit,  which  has  been  instituted 
by  Staats  to  vacate  the  decree  directing  the  release  as  afore- 
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«aid,  and  to  restore  to  him  hia  rights  ander  tiie  trast-deed 
executed  by  Mayhew  to  Eaton. 

It  appearing  at  the  hearing  of  this  cause  before  Mr.  Jus- 
tice Wylie,  holding  the  special  term,  that  the  answer  of 
Staats,  admitting  the  payment  of  the  $1,000  note  held 
by  him,  was  filed  on  the  7th  day  of  July,  1873 ;  that  the 
loan  to  Bigelow  by  Mattingly  was  made  subsequent  to  the 
filing  of  said  answer,  without  knowledge  of  the  fraud  by 
Bigelow,  now  set  up  by  Staats,  a  decree  was  passed  confirm- 
ing the  auditor's  report,  which  was  adverse  to  the  plaintiffs 
claim  to  said  fund.    From  this  decree  the  plaintiff  appealed. 

Lanibert  A  Darlingtonj  for  complainants,  submitted  the 
following  points  and  authorities : 

THE  DEGREE. 

A  decree  in  equity  does  not  per  »e,  without  any  further  act 
performed,  divest  a  title  at  law.  Proctor  vs.  Ferehee^  1  Ired. 
Bq.  Oa.,  146  ;  Lessee  of  Shepherd  vs.  Commmioners  of  Boss 
•  County jlOhiOj 273',  WaUis's Heirs \r%.  Wilson's Heir8,3^M\ss.y 
357.  Hence,  the  decree  of  October  14, 1873,  not  divesting 
the  title  in  his  trustee,  oomplaiDant's  security  remains  at  law. 

THE  ANSWER. 

Ist.  The  onw  probandi  rests  upon  the  party  claiming  to 
have  been  ipisled.  Starkie  on  Ev.,  585, 589,  590 ;  Green,  on 
£v.,  sec.  74,  et  passim. 

2d.  In  order  to  postpone  a  prior  incumbrancer  upon  a 
-charge  of  misleading,  fraud  must  be  shown,  or  such  gross 
negligence  as  amounts  to  a  fraudulent  intent.  Case  of  the 
Thatched  House  Tavern,  Peter  vs.  Bussell,  Eq.  Oa.  Ab.,  321, 
and  2  Vern.,  726 ;  Beckett  vs.  Oordley,  1  Bro.  0.  C,  353 ,  Evans 
vs.  Bicknelly  6  Ves.,  jr.,  190;  Bamett  vs.  Weston,  12  Ves.,  jr., 
133;  Tourle  vs.  Band  et  ai.,  2  Bro.  0.  C,  650,  note  1;  1 
Fonbl.  Bq.,  Bk.  1,  §  4,  note  n ;  Berry  vs.  Mutual  Life  Insurance 
Company^  2  Johns.  Oh.,  608,  610;  Adams's  Equity,  150. 

3d.  Courts  of  equity  never  postpone  upon  a  charge  of  mis- 
leading, nnless  the  party  charged  was  conusant  of  the  treaty 
in  which  the  fraud  was  practiced.  Beckett  vs.  Cordley,  1  Bro. 
O.  0.,  357 ;  Ibbottson  vs.  BhodeSy  2  Vern.,  555 ;  1  Fonbl.  Eq., 
Bk.  1,  §  4,  note  n.  * 

24d 
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James  8.  Edwards  for  defendant : 

Staats,  having  filed  his  answer,  solemnly  and  publicly  ad* 
mitting  over  his  own  signature  that  the  note  held  by  him  had 
been  fully  paid  and  satisfied  prior  to  the  loan  made  by 
Mattingly,  is  now  estopped  from  setting  up  any  claim  aa 
against  Mattingly  or  his  assignees,  who  are  the  bona  fide 
holders  of  said  $2,000  note  for  value  without  notice,  and  en- 
tirely ignorant  of  the  fraud  alleged  to  have  been  perpetrated 
by  Bigelow  in  procuring  Staats's  answer.  It  requires  na 
citation  of  authorities  to  sustain  this  well-known  principle  of 
law.  The  decree  of  the  justice  holding  the  special  term 
should  be  affirmed  with  costs. 

By  the  Court  : 

After  having  made  a  judicial  record  that  his  indebtedness 
had  been  fully  paid,  and  that  he  had  no  further  right  of  in- 
cumbrance upon  the  property,  Staats  is  estopped  ttom  setting 
up  a  claim  of  prior  title  against  a  bona  fide  subsequent  incum- 
brancer. If  the  fraudulent  means  by  which  he  was  induced 
to  release  the  trust-deed  under  which  he  claimed  were  known 
to  Mattingly,  he  should  have  averred  and  proved  it.  Bat 
there  is  no  attempt  of  the  kind.  Indeed,  it  is  admitted  that 
Mattingly  had  no  notice  of  the  fraud  practiced  upon  Staats  ; 
he  is  therefore  in  the  position  of  an  innocent  purchaser,  and 
the  decree  in  favor  of  his  assignees  must  be  affirmed. 
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THE  SECOND  NATIONAL  BANK  OF  LBAVEJ^  WORTH 
TS.  SAMUEL  S.  SMOOT,  SAMUEL  0.  POMEROY,  AND 
EHUD  N.  DARLING. 

At  Law.— No.  12432. 

I.  A  proz^issory  note  aetaall  j  made  and  signed  in  the  city  of  Washington, 

bat  dated  at  Leavenworthi  in  the  State  of  Kansas,  and  sent  to  the 
Second  National  Bank  of  Leavenworth,  and  by  it  discounted,  is  to  be 
governed  as  respects  a  question  of  usury  by  the  laws  of  Kansas. 

II.  To  take  out  interest  in  advance  on  discounting  a  note  by  a  bank  ia 

not  usurious. 

III.  A  contract  for  a  loan  of  money  at  a  rate  of  interest  which  is  legal  in 
the  place  where  the  contract  is  made,  though  the  money  is  to  be  re- 
paid in  a  State  where  the  rate  of  ioterest  is  lower,  is  not  usurious,, 
provided  it  be  not  a  mere  device  to  evade  the  laws  of  the  State  where 
the  money  is  to  be  repaid. 

The  case  is  stated  in  the  opinion  of  the  court. 
Reginald  Fendall  for  plaintiff. 
T.  T.  Crittenden  for  defendant. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

The  action  in  this  case  was  brought  by  plaintiff  as  holder 
of  a  promissory  note  made  by  the  defendants  Smoot  and 
Pomeroy,  bearing  date  on  the  27th  of  November,  1873,  for 
87,000,  which  note  was  made  payable  to  the  order  of  the  de- 
fendant Darling  at  the  Second  National  Bank,  Leavenworth, 
Kans.,  with  12  per  cent,  interest  until  paid.  This  note,  thus 
made  and  indorsed,  was  transferred  by  indorsement  to  the 
plaintiff. 

The  cause  was  tried  at  the  circuit  court  in  this  District 
before  Justice  Humphreys,  which  resulted  in  a  verdict  for  the 
plaintiff  though  I  cannot  find  that  in  the  record ;  but  I  sup- 
pose thatif  the  verdict  had  beeninfavorof  the  defendants,  they 
would  not  have  brought  the  case  here  on  a  bill  of  exceptions, 
and  I  think  for  this  reason,  and  this  alone,  that  the  verdict 
of  the  jury  must  have  been  against  the  defendants. 
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But  this  is  by  no  means  the  chief  objection  to  this  paper 
called  a  bill  of  exceptions.  After  wading  through  the  bill  of 
exceptions,  in  which  seems  to  be  printed  not  only  every 
question  put  by  counsel  on  either  side,  but  also  questions  pat 
by  the  court,  comments  or  remarks  by  counsel  and  court, 
whether  the  same  were  of  any  or  the  slightest  importance  in 
the  world,thewhole  thing  looks  like  an  attempt  to  daguerreo- 
type all  the  ludicrous  features  of  a  trial,  rather  than  att;?mpt 
to  present  such  questions  of  law  as  the  facts  proven  .on  the 
trial  tended  to  raise. 

For  the  evidence  of  this,  select  any  page  of  the  48  printed 
pages  of  this  bill  of  exceptions,  so  called.  Take,  for  illustra. 
tion,  pages  18  and  19  of  this  record. 

The  case  is  in  this  wise  : 

Some  time  before  1873,  Smoot,  one  of  the  defendants,  ob- 
tained a  loan  from  the  plaintiff,  Second  National  Bank,  Leav- 
enworth, Kans.,  of  $20,000. 

This  loan  of  $20,000  from  the  bank  was  secured  by  the 
promissory  notes  of  Smoot  and  Pomeroy,  the  latter  said  to 
be  a  Senator  from  Kansas.  These  notes  were  given,  one  for 
$8,000,  one  for  $7,000,  and  one  for  $5,000.  These  notes  were 
made  payable  on  time,  executed  and  sent  from  Washington, 
D.  C,  to  the  bank  in  Kansas ;  and  the  bank  paid  to  the  de- 
fendant Smoot  the  proceeds  of  these  notes,  less  the  discount 
for  the  time  they  had  to  run,  at  the  rate  of  12  per  cent,  per 
annum.  The  rate  of  interest  agreed  upon  in  the  notes  was  12 
per  cent,  per  annum  after  the  maturity  of  the  notes  until 
paid ;  12  per  cent,  per  annum  being  the  highest  rate  of 
interest  allowed  by  law  to  be  taken  for  the  loan  of  money  ia 
the  State  of  Kansas.  These  notes  not  being  paid  at  maturity, 
some  or  all  of  them,  new  notes  were  given  in  renewal,  and 
the  new  notes  secured  the  payment  of  the  amount  due,  in- 
cluding principal  and  interest,  at  the  rate  above  mentioned. 

Thus  went  on  the  dealings  between  Smoot  and  the  bank 
until  all  of  the  loan  of  $20,000  and  interest  thereon  was  paid, 
except  a  note  for  $7,000,  dated  27th  of  November,  1873,  pay- 
able 90  days  after  date  at  the  bank  in  Kansas,  made  by  Smoot 
and  Pomeroy  and  indorsed  by  the  other  defendant  Darling, 
upon  which  note  this  suit  is  brought. 

The  plea  interposed  was  the  general  issue.    Under  that 
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issue  was  attempted  to  be  tried  whether,  if  the  loan  was  not 
usorioas  in  its  inception,  it  did  not  become  so  by  the  arrange- 
ments that  were  made  on  the  renewal  of  the  various  notes 
that  were  given.  Without  stopping  to  inquire  whether  the 
defense  of  usury  may  be  interposed  to  a  suit  brought  upon  a 
promissory  note  where  the  plea  of  the  general  issue  is  alone 
interposed,  on  looking  through  this  cause  it  seems  quite  un- 
necessary to  consider  that  question. 

The  defense  seemed  to  have  relied  mainly  on  three  propo- 
sitions : 

1st.  That  the  notes  given  to  secure  the  original  loan  of 
$20,000  being  actually  made  and  signed  in  this  city  and  sent 
to  the  bank  of  Leavenworth  and  by  it  discounted,  it  was  a 
contract  made  in  Washington  and  not  in  Kansas,  and  that 
the  law  upon  the  subject  of  usury  in  this  District  must  gov- 
ern this  contract  of  loan  instead  of  the  usury  laws  of  Kansas, 
the  rate  of  interest  authorized  to  be  contracted  to  be  paid 
being  much  less  per  annum  than  the  rate  allowed  by  the  law 
of  Kansas. 

We  think  this  proposition  cannot  be  maintained.  No  valid 
contract  was  made  for  this  loan  of  $20,000  until  the  notes 
offered  as  a  security  for  its  payment  were  accepted  by  the 
plaintiff,  and  the  money  advanced  upon  them.  It  seems 
hardly  necessary  to  inquire  whether,  in  sueh  a  transaction, 
the  law  of  usury  of  this  District  should  be  applied  to  it,  or 
the  law  of  the  State  of  Kansas,  in  which  State  the  plaintiff 
had  a  legal  existence,  and  nowhere  else. 

2d.  That,  by  the  arrangement  entered  into  by  which  the 
discount  was  taken  out  of  the  proceeds  of  these  notes,  whether 
of  original  or  renewals,  the  contract  was  usurious. 

This  proposition  cannot  be  sustained.  To  take  out  inter- 
est in  advance  is  discounting  a  note,  without  regard  to  the 
rules  of  rebate  or  discount,  and  there  is  no  distinction  between 
bankers  and  others.  Manhattan  Bank  vs.  Osgood^  15  Johns., 
168 ;  Bank  of  Utica  vs.  Wager,  2  Cow.,  712 ;  New  York  Fire- 
man^s  Insurance  Company  vs.  Elp,  2  Cow.,  678 ;  New  York 
Fireman^ s  Insurance  Company  vs.  ISturges,  2  Cow.,  664;  Utica 
Insurance  Company  vs.  Bloodgood,  4  Wend.,  652. 

3d.  That  some  one  or  more  of  the  renewal  notes  were  made 
payable  in  the  city  of  jS^ew  York,  in  which  State  the  law  al- 
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lowed,  upon  contracts  made  by  its  citizens  to  be  performed 
within  the  State,  a  rate  of  interest  not  to  exceed  7  per  cent, 
per  annum.  That  this  agreement  did  not  render  the  loan 
usurious,  see  Pratt  vs.  Adamsj  7 .  Paige  Oh.,  655,  in  which 
it  was  held  that  a  contract  for  a  loan  of  money  at  a  rate  of 
interest  which  is  legal  in  the  State  where  the  contract  is  made 
and  where  the  loan  is  to  be  advanced,  though  the  money  is 
to  be  repaid  in  a  State  where  the  rate  of  interest  is  lower,  is 
not  usurious,  provided  it  be  not  a  mere  device  to  evade  the 
laws  of  the  State  where  the  money  is  to  be  repaid. 

The  corporate  existence  of  the  plaintiif  was  confirmed  by 
law  to  the  limits  of  the  State  of  Kansas,  and  both  under  the 
laws  of  Kansas  and  the  laws  of  Congress  it  was  authorized 
to  loan  money  at  such  rate  per  annum  as  was  allowed  by  the 
law  of  Kansas.  The  bank  was  not  authorized  to  transact  its 
business  outside  of  the  limits  of  the  State  of  Kanftas,  yet  no 
law  of  Congress  or  of  the  State  bf  Kansas  precluded  a  citi- 
zen of  this  District  or  of  any  other  State  in  the  Union  from 
making  a  loan  from  the  plaintiffs  at  any  rate  of  interest  al- 
lowed by  law  in  Kansas. 

I  see  no  error  in  the  ruling  of  the  justice  who  presided  at 
the  trial  prejudicial  to  the  defendant.  The  defense  interposed 
was  that  of  usury ;  and  as  we  think  there  was  no  evidence 
in  the  case— all  of  which  was  recited  in  the  bill  of  exceptions — 
proving  or  tending  to  prove  any  usurious  agreement,  the 
judgment  of  the  court  below  must  be  affirmed  with  costs. 
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THOMAS  JEFFERSON  PHELPS,  ASSIGNEE  IN  BANK- 
RUPTCr  OF  AUGUSTINE   R.  McDONALD,  vs.  AU- 

GUSTiNE  R.  McDonald  and  william  white. 

In  Equity.— No.  3910. 

I.  A  demarrer  Uoh  only  'for  defects  which  appear  on  the  face  of  the  bill 

and  exhibits ;  and  complainant  will  not  be  allowed  to  fortify  the  case 
by  invoking  aid  to  the  bill  from  matters  of  fact  which  do  not  appear 
upon  its  £ice. 

II.  A  claim  against  the  United  States,  in  favor  of  a  person  who  has  been 

discharged  as  bankrapt,  passes  to  the  assignee  in  bankruptcy  for  the 
benefit  of  creditors. 

m.  When  the  bankrupt  describes  a  clai  m  in  his  schedules  of  assets  against 
a  general  of  the  United  State*  Army  and  others  for  burning  cotton,  of 
which  he  was  the  owner,  during  the  rebellion  in  the  South,  it  is  sub- 
stantially a  statement  that  the  claim  was  one  against  the  Govern- 
ment; and,  if  the  error  in  so  stating  the  claim  was  without  any 
design  of  fraud  on  the  part  of  the  bankrupt,  it  will  be  deemed  a  suffi- 
cient description  of  a  claim  against  the  United  States. 

IV.  The  mere  assertion  of  a  claim  on  account  of  cotton  destroyed  by  an 
invading  force  in  the  insurrectionary  States  during  the  rebellion 
amounts  in  itself  to  the  implication  that  tho  claimant  relied  upon 
the  protection  of  a  Government  license  in  its  purchase. 

y.  If  a  bankrupt  describes  a  claim  as  worthless  when  he  knows  it  to 
be  of  considerable  value  or  has  reason  to  believe  It  to  be  of  consid- 
erable value,  a  purchase  made  by  him,  or  for  his  benefit,  of  his  assets  for 
a  nominal  sum,  even  after  his  discharge,  at  a  sale  by  the  assignee, 
would  be  considered  fraudulent  and  void. 

YI.  If  the  claim  was  without  value  at  the  date  of  the  bankruptcy  pro- 
ceedings, it  might  properly  be  described  as  worthless ;  and  the  fact  that 
it  afterward  became  valuable  through  the  power  of  the  British  gov- 
ernment, who  procured  its  allowance  by  the  treaty  of  Washington 
in  1671,  will  not  affect  it  in  the  hands  of  one  who  had  purchased  it  at  a 
sale  by  the  assignee,  made  under  the  order  and  sanction  of  the  bank- 
ruptcy court. 

VIL  The  money  which  was  paid  to  the  British  government  upon  awards 
made  by  the  commissioners  under  the  treaty  of  1871  is  not  in  the 
jurisdiction  of  this  court,  nor  can  we  compel  the  claimant  to  make 
an  assignment  thereof  to  his  assignee  in  bankruptcy.  The  fund  is  to 
be  regarded  as  under  British  dominion. 
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YIU.  Where  an  assignee  in  bankruptcy  sold  the  assets  of  the  bank  rapt 
estate  for  a  nominal  sum — and  among  them  was  a  claim  against  the 
United  States,  described  as  worthless,  and  which  at  the  time  was  with- 
oat  foandation,  but  which  was  afterward  made  valuable  by  the  unfore- 
seen circnmstance  of  an  award  made  by  the  commissioners  under  the 
treaty  between  Qreat  Britain  and  the  United  Sfcates  in  1871 — the  title 
vested  by  such  sale  is  valid  when  there  is  no  fraud  in  the  transac- 
tion. 

IX.  A  bankrupt  who  has  received  his  final  discharge  is  entitled  to  all  his 
future  acquisitions ;  and,  in  case  there  is  no  fraud^^he  may  afterward 
become  a  purchaser,  in  his  own  name  or  in  that  of  another,  of  the 
assets,  when  sold  by  the  assignee  under  autboriy  from  the  court. 

STATEMENT  OP  THE  CASE. 

The  bill  sets  forth  that  in  the  district  court  of  the  United 
Sta*tes  for  the  southern  district  of  Ohio,  on  or  about  the  19th 
day  of  December,  1868,  the  defendant,  Augustine  B.  McDon- 
ald filed  his  petition  in  bankri^ptcy,  stating  that  he  was 
unable  to  pay  his  debts,  offering  to  surrender  all  his  estate 
and  effects  for  the  benefit  of  his  creditors ;  that  on  the  5th 
day  of  January,  1869,  the  said  court  appointed  complainant 
assignee,  and  on  the  12th  day  of  February,  1869,  the  said 
assignee,  in  conformity  with  the  act  of  Congress,  received 
from  the  register  in  bankruptcy'  an  assignment  of  all  the 
estate,  real  and  personal,  of  the  said  bankrupt,  including  all 
the  property,  of  whatever  kind,  of  which  he  was  posses sed«. 
or  in  which  he  was  interested,  or  entitled  to  have,  on  the  19th 
day  of  December,  1868,  with  all  his  deeds,  books,  and  papers 
relating  thereto,  and  on  the  17th  day  of  March,  1869,  a  final 
certificate  of  discharge  was  issued  to  the  said  McDonald;  that 
the  said  McDonald  had  a  just  and  valid  claim  against  the 
United  States  growing  out  of  transactions  between  him  and 
the  Government  of  the  United  States,  and  of  injuries  done 
to  his  property  by  the  authorities  of  the  United  States  in 
the  course  of  said  transactions  between  the  L3th  day  of 
April,  1861,  and  the  9th  day  of  April,  1865 ;  and  the  said 
McDonald  was,  and  is,  a  British  subject,  and  diplomatie 
negotiations  having  for  a  long  time  been  pending  between 
the  governments  of  the  United  States  and  Great  Britain 
for  the  settlement  of  the  claims  of  their  respective  citizens^ 
and  subjects  against  the  two  governments  respectively,  a. 


1876.]  SUPEEME  COUET,  D.  C.  377 

Phelps  m  llc»0Mi«  ct  fli. 

treaty  was,  od  the  Sth  day  of  May,  1871,  ooDcladed  between 
the  goveroments  of  the  United  States  and  Great  Britain,  by 
which  provision  was  made  for  the  appointment  of  a  commis- 
sion to  examine  and  adjudicate  all  claims  by  the  subjects 
and  citizens  of  either  power  against  the  government  of  the 
other,  with  certain  limitations,  which  commission  was  duly 
organized,  and  proceeded  to  hear  and  determine  such  claims ; 
and  the  said  McDonald  prosecuted  his  said  claim,  and  the 
said  commission  made  an  award,  which  is  set  forth  fully  in 
the  opinion ;  that,  in  pursuance  of  said  award,  the  sum  of 
$197,190  will  be  paid  from  the  Treasury  of  the  United  States, 
through  some  agent  of  her  Britannic  Majesty's  government 
in  the  city  of  Washington,  in  the  District  of  Columbia,  on 
or  immediately  after  the  26th  day  of  September  then  next, 
to  the  said  McDonald,  and  by  him  will  be  received  to  his 
own  use,  unless  prevented  by  the  interposition  of  this  court. 

The  bill  then  states  the  claim  of  the  said  McDonald  to  be 
of  the  following  character : 

The  said  McDonald,  in  the  year  1864,  having  received  the 
promise  of  protection  and  necessary  permits  from  the  Treas- 
ury Department  of  the  United  States,  authorizing  him  to 
purchase  cotton  in  the  insurrectionary  States,  and  an  auto- 
graph letter  from  the  President  of  the  United  States  to 
officers  of  the  Army  and  Navy,  directing  them  to  assist  the 
claimant,  as  opportunity  offered,  in  getting  out  such  cotton 
as  he  might  purchase,  proceeded  to  purchase  large  quanti- 
ties of  cotton  in  the  States  of  Louisiana  and  Arkansas,  then 
in  insurrection  against  the  Government  of  the  United  States^ 
bat  before  he  could  remove  the  same  to  market,  the  Gon- 
gress  of  the  United  States,  by  law,  prohibited  the  transfer 
of  cotton  from  within  the  Confederate  lines,  and  the  cotton 
of  the  claimant,  being  found  within  the  Confederate  lines, 
was  burned  by  troops  of  the  United  States;  that  the  said 
McDonald,  in  his  petition  in  bankruptcy,  in  describing  the 
said  claim  among  his  assets,  as  by  law  he  was  required  to 
do,  described  the  same  in  the  foUowiiig  words,  viz :  <<  Claim 
against  General  Osborne,  of  the  United  States  Army,  and 
others,  for  burning,  in  January  and  February,  1865,  from 
1,000  to  2,000  bales  of  my  cotton  in  Arkansas  and  Louisiana,'^ 
and  described  in  no  other  way,  and  in  no  other  place,  any 
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claim  against  any  person,  officer,  or  government  for  the 
destruction  of  cotton,  except  that  in  the  duplicate  schedule, 
filed  in  the  office  of  the  register  in  bankruptcy  of  said  court, 
the  quantity  of  cotton  is  stated  at  7,000  or  8,000  bales. 

That  complainant,  on  the  27th  day  of  September,  1868, 
under  an  order  of  said  court  and  as  assignee,  sold  the  uncol- 
lected accounts  belonging  to  the  estate  of  the  said  A.  B. 
McDonald  to  William  White  for.  the  sum  of  twenty  dollars; 
and  that  the  said  Augustine  B.  McDonald  alleges  that  the 
said  claim  against  the  United  States  was  included  in  the 
said  sale,  and  was  purchased  by  the  said  White,  who  after- 
ward assigned  the  claim  to  the  said  McDonald,  and  thus 
that  he  holds  the  same  free  from  any  right  or  claim  in  and 
to  the  same  of  this  complainant. 

The  complainant  then  submitted  that  McDonald  cannot  hold 
such  claim,  because  in  his  said  schedule  he  has  given  no 
sufficient  description  of  the  said  claim,  for  he  describes  no 
claim  against  the  United  States,  but  only  a  claim  against 
certain  officers  of  the  United  States,  thus,  by  implication, 
denying  the  liability  of  the  United  States  for  their  act;  and 
this  implication  is  the  stronger,  because  in  a  subsequent  part 
of  the  schedule  he  inserts  '^a  claim  against  the  United 
States  for  stealing  1,323  bales  of  my  cotton  in  1863,"  and  the 
real  claim  against  the  United  States,  not  being  described  in 
the  schedule,  was  not  included  in  the  order  of  sale  and  not 
sold. 

And  also  because,  in  the  description  of  a  claim  for  the 
burning  of  his  cotton,  he  has  not  stated  particulars  which 
were  essential  to  give  -it  any  validity  whatever.  For 
neither  the  United  States  nor  their  officers  were  liable  for 
the  destruction  of  cotton  found  in  the  enemies'  country,  to 
whomsoever  belonging ;  but  the  liability  in  this  case  arose 
solely  from  the  encouragement  and  inducements  held  out  to 
tho  claimant  by  the  President  and  Treasury  Department, 
aud  the  violation  of  the  promises  of  protection  made  to  him 
by  them.  And  that  the  award  in  this  case  was  made  upon 
the  special  facts  set  forth  in  the  memorial  and  evidence, 
viz :  The  claimant  had  from  the  Ooverument  permission  to 
buy  the  cotton,  promises  of  protection  for  it,  and  an  order 
from  the  President  in  pei*sou  directing  officers  of  the  Army 
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and  Navy  to  aid  the  claimant  in  getting  his  cotton  out  of 
the  so-called  confederacy;  in  fact,  that  thns  he  was  induced 
to  bay  the  cotton,  which  was  afterward  destroyed  by  United 
States  officers,  nothing  of  all  of  which  apperas  in  the  schedale 
or  otherwise  in  the  case. 

The  complainant  farther  shows  that  the  said  defendant 
McDonald  reported  to  the  coart  his  indiridnal  known  debts 
to  the  amount  of  $177,380,  besides  other  amounts  not  ascer- 
tained ;  while  upon  the  schedale  of  his  assets,  filed  in  the 
office  of  the  register  in  bankraptcy  of  the  said  district  court, 
ten  items  of  his  assets,  including  the  claims  against  Greneral 
Osborne  and  the  United  States  and  officers  thereof,  for  burn- 
ing and  stealing  cotton,  are  reported  ^^  worthless ;''  one  other 
claim  is  reported  ^'  doubtful ; "  and  that  from  none  of  the 
assets  has  anything  been  realized  except  the  twenty  dollars 
from  William  White. 

And  complainant  charges  that  the  defendant  intends  and 
will,  unless  prevented  by  the  interposition  of  this  honorable 
court,  collect,  by  himself,  his  agents  or  attorneys,  the  said 
fund,  and  apply  the  same  to  his  own  use,  and  thus  defeat  the 
just  rights  of  his  creditors  and  of  complainant  in  the  premi- 
ses; and  he  prays  that  the  writ  of  injunction  be  issaed  to 
restrain  the  defendant  from  collecting  or  receiving  the 
amount  of  said  claim  or  award,  or  any  part  thereof,  until 
the  further  order  of  this  court;  and  that  the  said  defendant 
be  decreed  to  have  obtained  the  said  award  subject  to  and 
in  trust  for  the  payment  of  his  just  debts,  contained  in  his 
schedules  filed  in  the  district  court  of  the  United  States  as 
hereinbefore  stated,  and  subject  to  the  rights  of  this  com- 
plainant as  assignee  in  bankruptcy  of  his  estate  and  effects ; 
and  that  the  said  defendant  be  decreed  to  execute  such  fur- 
ther deeds  as  will,  under  the  rules  governing  the  payment 
of  the  awards  made  by  the  said  mixed  commission,  enable 
this  complainant,  in  his  character  of  assignee  in  bankruptcy, 
to  ('X>llect  the  amount  of  the  said  award. 

The  acts  of  Congress  empowering  the  President,  in  certain 
contingencies,  to  declare  the  inhabitants  of  States,  or  parts 
of  States,  in  insurrection,  and  to  license  commercial  inter- 
course therewith,  together  with  the  rules  and  regulations  in 
regard  to  such  trade  prescribed  by  the  Secretary  of  the 
Treasury,  are  set  forth  in  exhibits  to  the  bill. 
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The  defendants  interposed  a  special  demurrer,  denying 
that,  upon  the  facts  alleged  in  the  bill,  this  court  had  juris- 
diction, or  that  any  right  of  action  to  said  claim  passed  to 
the  assignee  by  virtue  of  the  assignment  in  bankruptcy. 

Othbr  proceedings  had  taken  place,  but  by  agreement  at 
counsel  the  cause  was  heard  upon  the  demurrer,  and  a  de- 
cree was  made  sustaining  it,  and  dismissing  the  bill  of  com- 
plaint at  the  costs  of  the  plaintiff.  The  case  is  now  here  upon 
an  appeal  from  this  decree. 

F.  P.  Stanton^  J.  D.  McPherson,  and  George  F.  Appleby  for 
complainant. 

The  demurrer  goes  on  the  following  grounds : 

1st.  That  this  court  has  no  jorisdiction,  the  exclusive  juris- 
diction being  in  the  district  court  for  the  southern  district  of 
Ohio.  This  ground  is  untenable.  It  was  decided,  in  John- 
son, assignee,  vs.  Bishop^  1  Woolworth,  U.  S.  C.  C,  326, 
that  the  assignee  may  sue  in  any  proper  court  to  recover  the 
assets  of  the  bankrupt. 

2d.  That  the  demand  against  McDonald  was  barred  by  the 
limitation  of  two  years,  the  right  of  action  having  accrued 
the  12th  day  of  February,  1869.  This  ground  is  untenable* 
It  was  ruled  in  Clark  vs.  Clark,  17  How.,  315,  that  the  limitatioa 
does  not  run  in  favor  of  the  bankrupt,  but  that  if  it  did,  it 
would  begin  to  run  only  from  the  time  when  the  bankrupt 
got  possession  of  the  fund ;  aud,  as  he  never  did  so,  the  act 
did  not  apply.  That  is  this  case.  17  How.,  321,  322 ;  see 
also  Bailey,  assignee,  vs.  Weir  Glen  et  al,,  21  Wall.,  342. 

3d.  That  neither  at  the  date  of  his  petition  for  the  benefit 
of  the  bankrupt  act  nor  at  the  date  of  his  discharge  had  the 
claimant  any  right  of  action  against  the  United  States,  nor 
did  any  claim  or  right  pass  to  the  assignee.  In  Grant  vs.  Tfu^ 
United  States,  in  the  Court  of  Claims,  that  court  decided  that 
the  destruction  of  property  to  prevent  its  falling  into  the 
hands  of  the  enemy  was  a  taking  for  public  use,  and  entitles, 
the  owner  to  indemnity  by  the  United  States,  and  gave  judg, 
ment.  Congress  appropriated  the  money  to  pay  the  judg- 
ments. The  same  was  ruled  in  Mitchell  vs.  Harmons,  13  How  , 
115. 

4th.  That  the  claim  against  the  United  States,  being  for  a 
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tort,  did  Dot  pass  to  the  assiguee.     This  ground  is  untenable. 
(See  the  autboritiefi  cited  under  point  1.) 

5th.  That,  as  appears  bj  the  bill  of  complaint  and  by  the 
treaty  of  Jdoiy  8, 1871,  no  grounds  of  action  nor  any  right  of 
action  ever  existed  io  favor  of  McDonald  or  his  assignee 
against  the  United  States.  Although  no  right  of  action 
«xi8tS|  a  right  to  justice,  dependent  upon  the  discretion 
of  the  sovereign,  is  such  a  right  or  equity  as  passes  under 
the  bankrupt  law.  Comegys  vs.  VassCj  1  Pet.,  221 ;  Milnor  vs. 
Meiz,  16  Pet.,  227. 

Charles  A.  Bay  for  defendant : 

Although  in  a  brief  filed  by  appellees  the  bankrupt  acts, 
upon  which  rested  the  decision  of  Comegys  vs.  Vasse^  1  Pet., 
193 ;  Milnor  et  al.  vs.  Metz^  16  Pet,  221 ;  and  Clarlc  vs.  Clark 
€t  aLj  17  How.,  315,  were  especially  referred  to,  and  the  essen- 
tial difference  between  those  laws  and  the  present  bankrupt 
act  pointed  out,  this  was  done  without  extended  comment 
upon  these  authorities. 

The  brief  reference  orally  made  to  these  authorities  upon 
the  argument  I  propose  to  now  present  in  more  condensed 
form. 

In  the  first  case  cited,  the  learned  judge  who  delivered  the 
opinion  used  this  language,  (at  the  foot  of  page  217 :)  <<  We 
may  now  come  to  the  point,  which,  indeed,  is  the  only  one  of 
any  intrinsic  difi&culty  in  the  cause,  whether  the  right  so 
vested  in  Vasse  to  compensation  passed,  under  the  bank- 
rnptcy  assignment,  to  his  assignees.  That  this  is  a  question 
free  of  doubt  will  not  be  afQrmed  by  any  person  who  has 
thoroughly  examined  it  or  read  with  care  the  elaborate  opin- 
ion of  the  court  below.  7}he  tnis  solution  of  it  must  he  found 
in  a  just  exposition  of  the  object^  intent^  and  language  of  the 
statute  of  bankruptcy  of  1800,  c.  lO.'' 

It  thus  appears  that  this  decision  was  rested  entirely  upon 
the  peculiar  language  of  the  act  of  1800,  the  learned  judge 
admitting  that  even  under  that  statute  the  question  was  not 
free  from  doubt.  The  14th  section  of  the  present  act,  while 
containing  no  language  so  general  and  comprehensive  as  the 
act  of  1800,  does  contain,  within  the  same  section,  words 
that  express  limitation.    The  special  portion  of  the  section 
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covering  the  question  under  consideration,  supplying  the 
ellipsis,  will  read  thus :  "And  all  his  rights  of  action  for  prop- 
erty or  estate,  real  or  personal,  and  all  his  rights  of  actum  for 
any  cause  of  action  which  he  had  agamst  any  person  arising' 
from  the  unlawful  taking,  or  detention,  or  injury  to  the  prop- 
erty of  the  bankrupt.'^ 

It  thus  appears  that  a  cause  of  action  only  passes  to  the 
assignee  when  it  is  accompanied  by  a  right  of  action;  and  if, 
under  the  statute  of  1800,  it  was  not  <'a  qtiestion  free  of  doubV^ 
whether  the  cause  of  action  passed,  it  must  be  very  clear  that 
under  the  language  of  the  present  statute  it  does  not  pass  to 
the  assignee. 

The  effect  of  the  decision  in  Comegys  vs.  Vasse  is  that, 
unless  the  words  used  in  the  statute  are  broad  enough  to 
cover  every  description  of  vested  right  and  interest  in  law 
and  equity,  and  the  other  sections  of  the  act  <^  contain  no 
language  abridging  the  proper  inferences  deducible  from  this 
language,"  a  claim  of  this  nature  would  not  pass. 

In  the  case  of  Milnor  vs.  Metz^  16  Pet.,  221,  the  opinion 
is  delivered  by  Catron,  judge,  and  is  rested  entirely  upon  the 
case  of  Comegys  vs.  Va^se^  supra^  the  judge  being  at  no 
trouble  to  inquire  whether  the  language  of  the  Pennsylvania 
insolvent  act,  under  which  the  case  should  have  been  decided, 
was  identical  in  the  language  used  with  the  bankrupt  law 
of  1800,  upon  which  the  case  of  Comegys  vs.  Vasse  was  rested. 

The  case  is  only  entitled  to  be  considered  as  an  affirmance 
of  the  case  which  it  follows. 

In  the  case  of  Clark  vs.  Clark  et  a{.,  17  How.,  315,  it  appears 
(p.  317) ''  that  all  the  papers  and  evidences  in  support  of  said 
Mexican  claim  were  not  in  his"  (the  bankrupt's)  '^possession, 
but  had  been,  in  the  year  1842  or  earlier^  filed  publicly  before 
the  commissioners  appointed  under  the  convention  of  April 
11,  1839,  and  were  afterward  placed,  and  at  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy^  were  of  the 
public  archives  of  the  Government  of  the  United  States,  and 
there  remained  until  the  time  of  said  award." 

Ferdinand  Clark  took  the  benefit  of  the  bankrupt  act  on 
the  22d  of  March,  1843. 

It  thus  appears  that,  at  the  time  of  the  bankruptcy,  there 
not  only  existed  a  right  of  action  for  a  cause  of  action  }n  favor 
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of  the  bankrupt,  but  tbat  legal  proceedings  had  actaally  been 
brought  ijypoQ  the  claim  before  commissioners  having  juris- 
diction thereof,  which  proceedings  were  pending  at  the  date  of 
ike  amgnmmt  in  bankruptcy.  This  decision  was  made  under 
the  act  of  ISU,  the  language  of  which  is  general  and  compre- 
hensive ;  but  I  have  no  hesitation  in  admitting  that,  under 
like  circumstances — the  right  of  action  existing,  and  the  pro- 
ceedings actually  pending  at  the  date  of  the  assignment 
before  commissioners  having  jurisdiction  of  the  subject-mat- 
ter— the  assignee  would  take,  even  under  the  present  statute. 
But  the  very  fact  that  none  of  the  conditions  exist  in  the 
present  case  which  are  stated  by  the  court  as  controlling  the 
decisions  in  the  former  cases,  not  only  justifies  but  requires, 
the  court  to  hold  that  this  claim  does  not  pass.  When  the 
Supreme  Court  assigns  special  reasons  for  making  a  ruling, 
this  court  cannot  make  the  same  ruling  where  none  of  the 
reasons  exist,  save  in  disregard  of  the  decisions  of  the  Supreme 
Court. 

I  submit  that  the  decisions  cited  not  only  do  not  conflict 
with  the  position  I  have  assumed,  but  a  proper  respect  for 
the  reasoning  of  the  Supreme  Court,  as  applied  to  the  present 
statute,  requires  its  approval  by  this  court. 

Beyond  all  this,  the  language  and  pnri)ose  of  the  treaty 
of  Washington — ^no  claim  being  considered  unless  held,  at  the 
time  of  its  presentation,  by  a  subject  of  the  nationality  against 
which  the  tort  was  committed,  (the  government  alone  being 
respoDsible  before  the  commission  and  not  the  individual 
claimant,)  and  the  award  being  that  the  money  be  paid  to  the 
respective  government,  and  not  to  the  subject,  would  seem 
to  relieve  all  doubt  and  exclude  any  claim  of  the  assignee. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 
The  cause  was  heard  at  the  special  term  in  equity  on  gen- 
eral demurrer  of  the  defendants  to  complainant's  bilL  The 
demurrer  was  allowed  in  that  court,  and  the  bill  dismissed. 
From  that  decree  the  cause  has  come  here  on  complainant's 
appeal.  Previously  to  filing  the  demuri*er,  the  defendants 
had  put  in  an  answer,  to  which  no  replication  had  been  filed 
by  the  complainant.  Having  elected  to  make  their  defense 
by  way  of  answer,  it  was  too  late  for  the  defendants  to  demur 


384  SuPBBME  Court,  D.  C.        [January  T., 


PlielVl  f  &.  McHmieM  ct  •!. 


except  by  agreemeut  of  couQiel.  After  tbia,  other  coaoBel 
having  appeared  for  defeudants,  such  an  agrjoeiaent  was 
entered  into  by  counsel  for  their  respective  cUent«  and  was 
filed  in  the  cause.  Thus  the  cause  oaoie  on  to  be  heard  upoa 
the  demurrer  to  the  bill,  without  regmd.  to  the  answer  or  to 
any  other  proceedings  which  had  taken  place  of  an  interlocu- 
tory character.  The  court  was  thus  not  at  liberty  to  know 
that  any  answer  had  been  filed,  or  that  any  facts  connected 
with  the  case  existed,  except  only  such  as  appear  upon  the 
face  of  the  bill  itself,  including  its  exhibits. 

While  a  demurrer  lies  only  for  defects  which  are  patent 
on  the  face  of  the  bill,  and  is  bad  if  it  assert  matters  of  fact 
outside  of  the  bill,  it  is  equally  dear,  on  the  other  hand,  that 
if  the  case  made  by  the  bill  itself  be  iosuflSicient  to  entitle  the 
complainant  to  the  relief  he  seeks,  he  cannot  be  allowed  to 
fortify  the  case  so  made  by  invoking  aid  to  his  bill  from  mat- 
ters of  fact  which  do  not  appear  upon  its  face.  Story's  £q* 
PI.,  sec.  433  et  seq. 

These  are  fundamental  principles  of  pleading  by  which 
every  court  is  bound,  and  which  generally  they  endeavor  to 
observe.  It  is  to  be  assumed,  therefore,  that,  in  dedding  the 
issue  in  the  present  case,  thiscouct  will  know  nothing  except 
the  facts  properly  stated  in  the  bill  itself  or  its  exhibits.  To 
that  rule  we  propose,  on  this  occasion,  strictly  to  adhere. 

The  subject  of  controversy  in  the  present  case  is  an  award 
of  $197,190,  made  by  the  commissioners  under  tlie  twelfth  arti- 
cle of  the  treaty  of  1871  between  the  United  States  and  Oreat 
B^tain.  That  award  was  not  signed  by  the  American  com- 
missioner, for  reasons  of  which  we  are  not  informed.  It  is  in 
the  following  words : 

"Augustine  E.  McDonald  ) 

<'  vs.  [  Nos.  42  and  334. 

"The  United  States,      j 

"  We  award  the  sum  of  one  hundred  and  ninety-seven  thou- 
sand one  hundred  and  ninety  dollars,  to  be  paid  in  gold  by  the 
Government  of  the  United  States  to  the  Government  of  Her 
Britannic  Mi\jesty  in  respect  of  the  above  claim. 

"L.  CORTI, 
"RUSSEL  GURNEY, 

"  Commissioners,^^ 
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McDonald  was  a  sabjeot  of  Great  Britain,  who  olaimed,  be- 
fore the  commission,  that,  in  the  early  i>art  of  the  year  1864, 
he  obtained  a  permit  firom  the  Treasury  Department,  and  a 
letter  firom  the  President,  with  which  he  proceeded  to  the 
States  of  Arkansas  and  Loaisiana,  where  he  purchased  a  large 
quantity  of  cotton,  which  was  snbseqaently  destroyed  by 
troops  of  the  United  States  while  engaged  in  belligerent 
operations.  At  the  time  he  obtained  his  license,  as  he 
claimed  it  to  be,  it  was  lawfiil  for  the  President  to  anthorize 
licenses  to  trade  with  the  enemy  in  special  cases,  under  regu. 
lations  prescribed  by  the  Secretary  of  the  Treasury.  Subse- 
qaently  to  the  purchase  of  his  cotton,  the  act  of  Congress  of 
July  2, 1864, was  passed,  which  forbade  the  granting  of  such 
liceoses,  and  revoked  those  which  had  theretofore  been  issued ; 
and  in  February,  1865,  the  cotton  was  said  to  have  been  des- 
troyed. McDonald  claimed  that  he  had  made  his  purchases 
under  a  license  from  the  United  States  in  May  and  June,  1864 ; 
that  the  act  of  Oongress  of  2d  July  revoked  his  license,  in 
consequence  of  which  he  was  unable  to  remove  his  cotton, 
and  its  destruction  took  place  in  February,  1865.  And  this 
was  the  foundation  of  his  claim  before  the  commissioners. 
After  the  claim  had  been  allowed  by  the  commissioners,  and 
the  money  was  yet  in  the  Treasury  of  the  United  States,  but 
ready  to  be  paid  over  to  the  British  government,  as  required 
by  the  treaty,  the  bill  in  the  present  suit  was  filed,  by  which 
the  complainant  asked  this  court  to  compel  McDonald  to  exe- 
cute an  assignment  to  complainant  of  the  money  so  awarded  to 
be  paid  to  the  British  government  in  respect  of  the  daim,  and 
for  an  inj  auction  to  restrain  McDonald  from  receiving  the 
money. 

The  complainant  claims  that  the  fund  belongs  to  him  by 
reason  of  certain  proceedings  in  bankruptcy  in  the  southern 
district  of  Ohio,  which  took  place  in  1868  and  1869,  under 
which  McDonald  was  discharged  as  a  bankrupt  on  his  own 
petition,  and  all  his  property  passed  to  the  complainant  as 
assignee,  including  the  right  to  the  fund  here  in  controversy. 
It  may  be  conceded  that,  so  far  as  the  claim  in  question  could 
be  affected  by  the  laws  of  this  country,  it  did  pass  to  the  as- 
signee in  bankraptcy,  according  to  the  principles  affirmed  in 
Camegys  vs.  Vasse,  1  Pet.,  193.  That  was  a  case  which  arose 
25  D 
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ander  the  treaty  of  22Aot  F^braafryy.  ISl^  ^it^b  Qreat  Britain. 
The  oommissioiiergr  in  thatxsase  l«ad  m^e  an  airoiHi  ip.  favqr 
of  the  afisigaee  in  baokvoptoy,  w4.  tti^  mpaiiiy  wi^p.  paid  to- 
him.  Vaase^  thebankrapt,  brought  w  action  to  r^cctyer  thia 
money  fW>m  theaasigiMe^  on  the  groap4  tbat.tb^  pbtim  bad 
not  passed  ander  the  bankropti  t^gnm^nt }  bat  the  court 
held  that  it  it  was  watek  right  or  olaii^  w  ooald  SAd  did  pass, 
under  that  assignment.  Both  parties  were  citizens  of  thia 
country^  and  the  money  had  aetaaUy  been  rec^ved  l^'  one  of 
them . 

An  abstract  of  the  proeeedings  in  !^o  Donald's  baakmptcy 
is  attached  to  the  bill  as  ao  exhibit.  These  show  that,  on  the 
17th  of  March,  1869,  the  applicant^  SlaPooald,  rcMoeived  his 
final  di^harge.  It  also  shows  that,  on  the  day  immediately 
preceding,  ou  the  application  of  the  i^signee,  ]k(oDonald  was 
examined  under  oath  as  to  the  nature  and  condition  of  hia 
property,  and  that  this  examination  was  redaced  to  writing 
and  filed  in  the  [Nroceedings.  The  complainant  has  not  sup- 
plied as  with  a  copy  of  this  paper.  Had  it  shown  any  want 
of  truth,  or  contained  false  r^resentatious. calculated  to  mis- 
lead his  creditors  as  to  the  character  and  value  of  the  claima 
in  question,  doutless  it  would  hav^  been  set  fprth.  The  bill 
itself,  however^  charges  nothing  of  the  kind  in  regard  to  that 
examination. 

On  the  17th  of  Mareh,  1869,  then,  the  bankrupt  was  finally 
discharged,  free  of  his  old  debts,  and  entitled  to  all  his  future 
acquisitions* 

About  six  months  subsequent  to  the  bankrupt's  discharge^ 
the  assignee,  (this  complainant,)  under  autbority  from  the 
court,  sold  the  amounts,  judgments,  &c.,  late  the  property  of 
the  bankrupt,  to  William  White,  one  of  the  defendants  in 
this  suit,  for  the  sum  of  $20.  The  bill  in  this  case  does  not 
affect  to  deny  that  McDonald's  claim  against  the  United 
States  on  account  of  the  destr^iction  of  the  cotton  in  question 
constituted  a  part  of  the  subjects  thus  sold. 

But  it  asserts  that  the  cotton-claim  did  not  pass  under  that 
sale  for  several  other  reasons:  First,  because  White,  in  fact, 
made  the  purchase  on  behalf  of  McDonald,  and  with  McDon- 
ald's money ;  but  there  is  nothing,  we  think,  in  that  objection. 
McDonald  had  received  his  final  discharge  six  months  pre- 
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vioQsly  tar  tb^  said,  ftnd  bad  he  thodght  iiioper,  or  found  it 
conir^ttieM,  mi£^t  bad^  b^&  the  ptit!eba«er  in  bis  own  name. 

Tbe  tbiM  T^suMk  set  oat  kk  tbe  biH  against  the  validitj  of 
that  sale  to  White  is  beeanse^in  bis  applioation  before  the 
eotninissioners  nnder  the  treaty,  MeDonald  made  no  mention 
of  the  fact  tUat  sneb  a  saie  bad  taken  place  as  by  die  rales 
of  tbe  eommisrion  it  was  his  dat^  to  make  known  in  sach 
case. 

Bat  if  the  sale  io  White  if  as  for  McDonald's  nse,  then  it 
might  well  be  said  that  no  transfer  had  been  made.  The 
claim  was  still  MoBonald^s  tinder  a  fair  parcbase,  althoagb 
for  a  time  it  had  belonged  to  his  assignee  in  bankruptcy. 

But  suppose  the  sale  was  made  to  White  for  bis  own  use; 
bow  could  tbe  eoncedment  by  McDonald  of  that  fact  from 
the  commissioners  invest  the  assignee  with  any  title  ?  His 
title  was  already  gone  by  the  sale. 

The  third  objection  to  tbe  validity  of  tbe  sale  made  by  the 
assignee  is  that,  in  tbe  schedule  of  bis  assets,  McDoaald  de- 
scribes one  only  of  bis  claims  as  being  against  the  United 
States,  but  the  other  Is  described  as  being  a  claim  ^'  against 
General  Osborne,  of  the  United  States  Army,  and  others,  for 
burning,  in  January  and  February,  1865,  from  one  thousand 
to  two  thousand  bales  of  my  cotton  in  Arkansas  and  Lonisi- 
'ana."  (This  claim,  by  an  amended  schedule,  was  subsequently 
enlarged  to  seven  thousand  or  eight  thousand  bales,  and 
marked  <*  worthless.")  It  is  not  charged  in  the  bill  that  the 
error  in  stating  that  the  claim  was  against  General  Osborne 
and  others,  and  not  against  tbe  United  States,  was  committed 
with  any  design  of  i^ud  on  the  part  of  McDonald,  but  that 
it  was  calculated  to  mislead  as  to  its  value^a  claim  against 
the  Government  being  of  greater  value  than  one  of  the  same 
character  against  an  individual,  or,  at  any  rate,  that  it  was 
not  a  correct  description. 

But  in  that  matter  the  act  of  General  Osborne  was  tbe  act 
of  the  Government,  wfaich  was  responsible  for  bis  conduct, 
and  this  was  known,  so  that  it  was  substantially  a  statement 
that  the  claim  was  one  against  tbe  Government. 

Besides  this,  the  bankrupt  proceedings,  which  are  referred 
to  as  an  exhibit,  show  that  on  the  very  day  preceding  tbe  bank- 
rupt's discharge,  he  was  examined  under  oath  as  to  tbe  con- 
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dition  of  bis  property,  when  ftn  opportunity  tras  afitorded 
to  the  assignee  and  creditors  to  obtain  all  the  information 
they  could  desire  as  to  thevalne  and  character  of  this  claim ; 
and  this  information  was  probably  obtained,  bat  the  com- 
plainant has  neglected  to  annex  it  as  an  exhibit  to  his  bill. 

Another  objection  made  to  the  way  in  which  McDonald 
described  his  claim  in  the  schedule  is  that  it  contains  no  ref- 
erence to  the  license  under  which  McDonald  claimed  to  have 
purchased  the  cotton,  and  which  was  essential  to  the  validity 
of  any  such  claim  against  the  Government 

But  this  objection  appears  to  be  quite  as  groundless  as 
either  of  the  others.  If  it  be  necessary  that  the  bankrupt 
should  not  only  specify  the  amount  and  character  of  his 
claim  and  the  party  against  whom  it  exists,  as  he  did  in  the 
present  instance,  but  also  state  the  evidence  and  other  muni- 
ments  to  sustain  it,  probably  no  schedule  in  proper  form  has 
ever  been  filed  in  any  bankrupt  court. 

The  mere  assertion  of  a  claim  on  account  of  cotton  de> 
stroyed  by  an  invading  force  in  the  enemy's  country  atnounts 
in  itself  to  an  implication  that  the  claimant  relied  upon  the 
protection  of  a  Oovemment  license  in  its  purchase,  otherwise 
the  claim  would  be  preposterous  on  its  face.  Having,  there- 
fore, asserted  a  claim  at  all  against  the  United  States  in  his 
schedule,  he  asserted  a  claim  which  all  men  knew  could  be' 
good  only  under  a  license. 

But  in  none  of  these  respects,  or  any  other  respects,  does 
the  bill  make  a  charge  of  any  fraudulent  purpose  on  the  part 
of  McDonald. 

We  are  now'brought  to  the  point  at  which  it  is  charged 
that  the  claim,  as  enlarged  in  the  amended  schedule,  was 
marked  by  McDonald  ^^  worthless."  If  the  claim,  at  the  time, 
was,  indeed,  known  by  McDonald  to  be  of  considerable  value, 
or  if  he  had  reason  to  believe  that  it  was  valuable,  or  acted 
upon  such  belief,  then  this  case  would  have  fallen  within  the 
ruling  in  Clark  vs.  Olark,  17  How.,  315. 

But  at  best  the  claim  at  that  time  was  but  a  mere  possi- 
bility of  value.  As  against  the  United  States  directly,  Mc- 
Donald could  assert  no  claim.  He  was  a  subject  of  Great 
Britain,  and  as  such  could  claim  the  interposition  of  his  gov- 
ernment on  his  behalf.    There  was  a  possibility  of  a  treaty, 


1876.]  SUPBBMB  COUBT,  D.  0.  389 


PJieliiB  V9.  jiiclWBftUi  et  Hi. 


bat  in  oiakiog  (reatk«»  ppv^te  mterests  are  often  aacrifioed 
for  poUtioal  coasideratioos.  A  treaty  might  be  made  some 
time  iu  tbe  f atone  or  migbt  not.  If  madOt  ^^  period  might 
be  remote }  and,  wbeneT^r  made}  iJt  might  contain  no  provis- 
ion for  hia  oa^e. 

Under  these  circamatances,  McDonald  might  fairly  have 
set  down  hia  claim  as  ^'  worthless." 

I  propose  now  to  go  farther,  and  to  show  from  the  face  of 
this  bill  and  its  e^^bibits  tbat  the  claim  in  qaestion  was  utterly 
witbont  foandation  or  valne  at  the  date  of  the  proceedings 
in  bankraptGy,.and  tiiiat  White,  who  boaght  it  for  twenty 
dollars,  paid  more  than  it  was  worth » 

By  the  laws  of  war,  property  found  in  the  enemy's  conntry  is 
liable  to  destruction  by  the  invading  force  without  regard  to 
whether  it  belong  to  enemy,  neutral,  or  friend.  Its  location 
makes  it  all  enemy  property,  and  if  it  in  fact  be  property  of 
a  neutral,  he  will  have  no  right  to  compensation  for  his  loss. 

Fordgners  who  reside  in  the  enemy's  country  in  time  of 
war  must  share  tbe  inconveniences  of  its  citizens.  The  law 
upon  this  subject  was  clearly  stated  by  Mr.  Marcy,  when  Sec- 
retary of  States  in  answer  to  a  demand  made  by  the  French 
government  upon  the  United  States  for  indemnity  on  account 
of  losses  sustained  by  French  citizens  from  the  bombardment 
of  Grey  town  by  a  naval  force  of  the  United  States,  as  follows : 

"  Ko  power  assailing  an  enemy's  country  is  required  to  dis- 
criminate between  the  subjects  of  that  country  and  foreigners 
domiciled  therein,  nor  can  the  latter  with  any  better  right 
than  the  former,  claim  indemnity  in  any  case  except  from 
the  country  under  whose  jurisdiction  they  have  placed  them- 
selves."    ' 

Nevertheless  a  license  to  trade  with  the  enemy  may  be 
granted  by  a  belligerent  State  to  its  own  subjects^  to  neatrals, 
or  even  to  subjects  of  the  enemy,  and  opei^ates  as  a  dispen- 
sation with  the  laws  of  war  sq  far  as  its  terms  may  fairly  be 
constraed  to  extend,  but  being  a  high  act  of  sovereignty,  it 
is  necessarily  siricti  juris^  and  must  not  be  carried  further 
than  a  clear  construction  of  its  terms  will  permit.  See  Law- 
rence's Wheaton,  690,  691. 

The  leading  case  on  this  subject  is  that  of  the  Hope,  which 
was  an  American  vessel,  laden  with  corn  and  flour,  captured 
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while  proceeding  from  the  United  Stated  tx>  a  port  in  Spain 
ocecipied  by  firilisb  troops,  an^er  a  lieenae  g^*amfted  by  the 
British  constd  at  Boston,  aecompanied  by  a  letter  of  approval 
from  the  admiral  on  the  HaiifiSix  station.  Sir  William  QMtt 
prononnoed  judgment  condemning  t1»e  vessel  as  lawfsl  prize, 
on  the  gronnd  that  neither  of  these  officers  possessed  anthor* 
ity  from  the  government  to  grant  a  license  to  the  ship  to 
trade  with  the  enemy. 

By  the  act  of  Oongress  of  13th  July,  1801,  the  President 
was  authorized,  in  his  discretion,  to  grant  licenses  to  trade 
with  the  inhabitants  of  the  insurrectionary  States ;  and  such 
intercourse,  so  far  as  by  him  licensed,  should  be  conducted 
and  carried  on  only  in  pursuance  of  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Treasury. 

In  pursuance  of  the  authority  conferred  by  this  law,  rules 
and  regulations  were  issued  by  the  Secretary  of  the  Treasury 
at  different  times  and  promulgated  by  order  of  the  President. 
Such  as  are  appropriate  to  the  facts  of  this  case,  as  stated  in 
the  bill,  will  be  referred  to  presently.  All  these  several  series 
of  regulations  are  expressly  made  exhibits  to  this  bill,  and 
are,  therefore,  proper  to  be  considered  on  this  demurrer. 
The  complainant  was  bound  to  state  in  his  bill  the  authority 
under  which  McDonald  proceeded  to  the  enemy's  country 
for  purposes  of  trade,  and  to  show  that  the  license  was  in  all 
respects  such  as  the  law  of  Congress  i>ermitted,  otherwise 
the  bill  itself  shows  that  he  acted  without  license,  and  that 
his  claim  was  without  foundation. 

The  bill  does  state  that  he  had  a  letter  from  the  President 
recommending  him  to  the  protection  of  the  officers  of  the 
army.  It  also  states  that  he  received  a  promise  of  protection 
and  necessary  permits  from  the  Treasury  Depoirtment.  But 
neither  the  letter  nor  the  permits  are  set  oat  in  the  bill  or 
any  of  the  exhibits,  nor  does  it  pretend  to  state  their  sub- 
stance, nor  even  that  the  permit  was  signed  by  the  Secre- 
tary, or  signed  by  any  one.  What  constituted  a  necessary 
permit  was  such  a  permit  as  the  law  authorized,  and  the  bill 
afTords  us  no  light  as  to  the  character  of  McDonald's  permit, 
except  the  expression  of  an  opinion  on  his  part  that  it  was 
such  n  permit  as  he  needed  for  his  purposes.  Had  the  per- 
mit been  exhibited  or  its  substantial  contents  stated  in  the 
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bill,  perhaps  we  might  have  differed  from  this  complainant 
as  to  ita  oharaoter.  At  all  events,  we  have  a  right  to  know 
something  more  on  this  sabject  than  We  find  in  this  bill. 
The  rale  is  that  the  bill  should  state  the  right,  title,  or  claim 
of  the  complainant  with  aecnracy  and  clearness.  See  Story's 
Eq.  Pl.y  sec  241.  In  tb^  case  of  Dainese  vs.  Rale^  decided 
by  the  Supreme  Gourt  of  the  United  States  at  the  present 
term,  Mt.  Justice  Strong,  in  pronouncing  the  opinion,  says  : 
^^  One  who  seeks  to  shelter  himself  from  personal  liability  for 
an  alleged  tort  on  the  ground  that  the  act  complained  of  was 
committed  by  him  in  the  exercise  of  consular  jurisdiction, 
must  set  forth  the  laws,  usages,  &c.,  which  authorized  that 
jurisdiction." 

lu  the  present  case,  the  value  of  McDonald's  claim,  if  any, 
depended  upon  his  license.  The  act  of  Congress  alone  could 
make  the  license  lawful.  No  permit  granted  by  any  oflQcer 
of  the  Government,  the  Army,  or  Navy,  could  relieve  him  or 
exempt  his  property  from  the  liabilities  of  an  enemy,  except 
such  as  was  issued  strictly  in  pursuance  of  the  law. 

By  the  act  of  Congress  of  13th  July,  1.861,  the  President 
was  vested  with  discretionary  authority  to  prescribe  in  what 
cases,  and  on  what  terms,  a  partial  intercourse  might  be  per- 
mitted with  the  States  then  in  rebellion.  In  pursuance  of 
this  authority,  he  directed  the  Secretary  of  the  Treasury  to 
prescribe  the  regulations  which  were  issued  by  that  officer  on 
the  4th  March,  1862.  These  regulations  were  still  in  force  at 
the  date  when  McDonald  claims  that  he  obtained  a  letter 
from  the  President  and  a  permit  from  the  Treasury  Depart- 
ment to  go  into  the  Southern  States  for  the  purpose  of  buy- 
ing cotton,  and  were  expressly  made  subject  to  future  modifi- 
cation or  revocation. 

The  first  of  these  regulations  declared  that  ^'All  libenses 
shall  he  issued  by  the  Secretary  of  the  Treasury,  and  all  ap- 
plications therefor  must  be  made  in  writing  to  him,  stating 
specifically  the  purpose  for  which  the  license  is  desired,  and 
if  for  general  or  special  trade,  setting  forth  the  character  and 
aggregate  valuei  of  the  merchandise  to  be  transported  to  the 
destination  thereof,  and  the  proposed  route  of  transportation ; 
and  also  the  character  of  the  merchandise,  if  any,  desired  in 
exchange,  with  the  proposed  route  of  transit  thereof,  and  its 
destination." 
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The  second  regulation  prescribes  that  '<  before  the  delivery 
of  any  license,  the  party  therein  permitted  to  trade  shall  exe- 
cnte  a  bond  to  the  United  States,  mth  sufficient  sureties,  in 
the  penal  sum  of  at  least  twice  the  amount  of  the  trade  so 
licensed,  which  bond  shall  be  subject  to  such  approval,  and 
conditioned  on  such, terms  as  shall  be  specified  in  the  license." 
Along  with  the  promnlgatioi^  of  these  regulations  the  Sec. 
retary  of  the  Treasury  gave  notice  that  they  were  to  remain 
in  force  so  long  as  the  condition  of  hostilities  shall  continue, 
unless  sooner  modified  or  revoked. 

It  would  have  been  more  satisfactory — it  was  indispensable— 
to  show  in  this  bill  that  McDonald's  license  was  in  strict  con- 
formijby  to  these  regulations. 

Nowhere  is  there  to  be  found,  however,  any  regulation 
which  authorized  a  license  to  purchase  cotton  in  the  South 
and  bound  the  United  States  to  protect  such  cotton  from 
the  dangers  of  war. 

But  the  ground  of  McDonald's  claim  against  the  United 
States  was  that  he  bought  his  cotton  under  a  permit,  and  be- 
fore he  could  get  the  cotton  away  under  his  permit,  his 
license  to  trade  and  transport  was  revoked  by  act  of  Congress 
of  2d  July,  1864. 

It  is  a  sufficient  reply  to  that  ground  of  claim  to  say  that 
it  ^as  a  time  of  war,  when  parties  who  ran  risks  sometimes 
made  large  profits  and  sometimes  met  with  great  losses.  The 
permit  in  this  case,  if  one  was  ever  granted,  was  obtained  on 
the  express  condition  that  it  might  be  revoked  at  any  time. 
McDonald,  with  eyes  open,  chose  to  take  his  x>ermit  on  that 
condition.  In  one  month,  or  perhaps  two,  after  the  cotton 
was  purchased,  the  permit  was  revoked  by  the  act  of  Con- 
gress of  2d  July,  18G4.  I  can  see  no  ground  for  damages 
from  that  cause. 

There  is  still  another  ground  upon  which,  in  my  judgment, 
his  claim  against  the  United  States  was  worthless.  Accord- 
ing to  his  statement  the  cotton  was  bought  in  the  months  of 
May  and  June,  18G4,  and  not  destroyed  till  February,  1865. 
At  the  time  of  its  destruction,  it  is  not  even  alleged  that  he 
was  present  himself,  or  had  any  agent  or  servant  in  charge 
of  it,  or  that  in  any  respect  he  exercised  the  slightest  care 
for  its  protection,  or  that  notice  was  given  to  General  Orsbome> 
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or  any  officer  of  the  force  by  which  it  was  destroyed,  of  the 
exiatance  of  hia  lieeuse,  if  he  had  one. 

If,  indeed,  the  oottoa  was  there  aud  owned  by  him,  it  was 
not  distiugaishable  from  that  of  the  enemy,  and  therefore 
subjeot  to  all  the  contingencies  of  war  in  a  hostile  conntry. 
Property  ao  situated,  and  of  that  value,  should  have  had  the 
personal  gna  rdianship  of  its  owner.  If  a  license  for  its  pro. 
tection  existed,  and  had  been  shown  to  General  Osborne,  as 
in  that  case  it  ought  to  have  been,  the  cotton  would  not  have 
been  destroyed.  No  military  ofQcer  can  violate  a  safe^con. 
duct,  or  lawful  permit,  except  at  his  utmost  peril. 

Bat  it  is  claimed  that  McDonald  might  have  brought  away 
the  cotton,  but  for  the  passage  of  the  act  of  July  2, 1864. 
We  have  already  seen  that  this  was  one  of  the  risks  which, 
after  full  notice,  he  chose  to  assume.  Besides,  the  bill  con- 
tains no  averment  that  he  made  use  of  any  diligence  to  bring 
it  away  either  before  or  after  the  passage  of  that  act  until 
about  the  time  it  was  destroyed,  when  it  is  stated  he  pro- 
cured a  special  permit  for  that  purpose  from  the  Government 
here,  but  that  before  he  could  act  under  it  the  cotton  was 
destroyed.  But  why  should  he  care  to  incur  the  hazards  of 
transportation  in  such  a  time,  and  in  his  circumstances. 
The  license  from  this  Government,  bad  he  shown  it,  would 
have  been  his  sure  protection,  and  be  alleges  that  he  had  also 
obtained  a  similar  license  from  the  confederate  authorities^ 
With  the  exercise  of  the  commonest  discretion,  his  cotton 
was  safe  from  danger  on  either  side.  If  his  story  be  true,  the 
cotton  was  lost  by  his  own  neglect,  and  his  claim  against  the 
United  States  or  General  Osborne  was  indeed,  as  he  stated, 
utterly  worthless;  He  knew  this  better  than  any  one  else, 
ayd  marked  it  so  in  his  schedule. 

Under  these  circumstances,  the  worthless  claim  was  sold 
by  the  assignee  in  bankruptcy  and  purchased  by  White  for 
more  than  its  value.  It  matters  nothing  whether  White 
bought  the  claim  on  account  of  McDonald  or  for  himself. 
Six  months  prior  to  that  transaction  McDonald  had  been  dis- 
charged under  the  bankrupt  proceedings,  and  thereafter  had 
a  perfect  right  to  the  proceeds  of  his  own  industry  and  enter- 
prise, and  to  make  his  investments  in  what  way  he  pleased. 
Concede  that  the  sale  to  White  was  on  his  account ;  it  shows 
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that  he  was  not,  at  that  time,  looking  forward  to  the  treaty 
t>f  1871,  ander  which  the  claim  fibotdd  be  ludie  valoable 
through  the  power  of  the  British  gOT^emtBCBt.  The  ckmn 
derived  all  its  value  from  that  treaty.  It  was  one  of  those 
chances  which  sometimes  happen  to  create  fortune  for  the 
recipient  without  merit  or  exertion  on  his  part.  In  itself  the 
claim  was  without  value,  but  the  British  govemtnoDt  took  it 
up,  and  by  paying  equivalents  to  the  United  States,  procured 
its  allowance.  And  now  the  very  assignee  in  bankruptcy 
who  made  the  sale  steps  forward  and  asserts  a  claim  to  the 
fund  in  the  face  of  his  own  acts,  done  with  the  sanction  of 
his  court,  and  which  were  all  valid  and  legalar  at  the  time, 
for  no  other  reason  than  that  the  property  which  was  worth- 
less when  he  sold  it  has  turned  out  to  be  valuable  in  the 
hands  of  the  purchaser  from  considerations  which  could  not 
have  been  foreseen,  and  which  were  independent  of  its  mer- 
its. 

Lengthened  as  this  opinion  is  already,  I  cannot  bring  it  to 
a  conclusion  without  adverting  to  another  view  of  the  case, 
which,  on  Ihe  face  of  this  bill,  demands  attention. 

By  the  twelfth  article  of  the  treaty  of  1871,  it  was  pro* 
vided  that  a  commission  should  be  chpsen  by  the  respective 
parties  to  the  treaty,  who  should  have  the  power  to  determine 
upon  all  claims  which  the  respective  governments  should 
present  on  the  part  of  their  respective  citizens  against  either 
of  the  governments  of  the  character  therein  descril>ed.  These 
<$laims  were  to  be  prosecuted  only  by  counsel  appointed  by 
the  respective  governments,  and  only  on  evidence  so  ftir- 
nished.  There  was  to  be  no.  private  interference.  The  con- 
testation was  to  be  between  the  one  government  and  the 
other  only.  And  by  the  fifteenth  article  it  was  provided 
that  ^^all  sums  of  money  which  may  be  awarded  by  the  com- 
missioners on  account  of  any  claim  shall  be  paid  by  the  one 
government  to  the  other,  as  the  case  may  be,  within  tw^ve 
months  after  the  date  of  the  final  award,  with  interest,  and 
without  any  deduction  save  as  specified  in  article  XVI  of 
this  treaty.'' 

By  the  fourteenth  article  it  was  provided  that  these  com- 
missioners should  be  competent  ^<to  decide  in  each  case 
-whether  any  claim  has  or  has  not  been  duly  made,  pceferred. 
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And  laidihefoce  tbem^  ^itkitt  whotly^  or  to  any  and  what  ex- 
teat^  OQCordioi^ttoth^  true  inlent and  mdaningof  the  treaty." 

Xiie  money  was:  to.be  paid  over  by  the  Ooremment  of  the 
United  States  into  the  hands  of  tbe  British  government. 

The  .ol^eot  o^'  thds  bill  is  to  eompel  the  defendants  to  mak^ 
a  writteD  assignmieat  or  traosfer'totheeomplainant  of-the 
claim  so  held  hf  McI>onald  against  the  British  government 
onder  tbe  award  of  the  commissioDers  in  his  case. 

Thero  are  at  least  two  insuperable  obstaoles  arising  out  of 
the  treaty  whioh^  in  oar  jadgment,  forbid  our  exercise  of 
jarisdictioii  in*  this  matter.  The  first  arises  from  the  express 
language  of  the  thirteenth  article,  which  declares  that  <Hhe 
high  ootttractuig  parties  hereby  engage  to  consider  the  decis- 
ion of  the  commissioners  as  absolutely  final  and  conclusive 
upon  each  daim  decided  upon  by  them,  and  to  give  full  effect 
to  8uch  deomonSf  without  any  objection,  evasion,  or  delay 
whatsoever.'' 

Concede  the  right  of  this  complainant  to  the  fund  in  con- 
troversy, the  fund  is  in  the  hands  of  the  British  governinent 
lor  its  administration^  placed  there  in  trust,  to  be  disposed  of 
under  its  contract  *'^to  give  full  effect  to  eueh  decisions.^ 

The  British  government  is  the  tribunal  created  by  the 
treaty  itself  to  dispose  of  the  money.  With  the  manner  of 
performing  that  duty  neither  this  G-overnment  nor  any  of  its 
<^ourts  can  interfere.    The  treaty  determines  that  question. 

The  money  is  in  England,  and  in  the  hands  of  that  gov- 
ernment, to  be  disposed  of  with  no  accountability  to  any 
other  government  ow  authority  whatever.  To  exercise  juris- 
diction in  such  a  case  by  this  court  would  be  vain  and  nuga- 
t  >i'y.  Tbe  British  government  might  respect  our  decisions, 
l>ut  that  would  be  just  as  it  pleased.  Were  we  to  decree 
here  tbiat  the  money  was  the  property  of  this  complainant/ 
and  th^t  MeDooald  should  execute  to  him  an  assignment 
tiiereof,  our  decision  would  be  simply  nngatory. 

In  Story's  Equity  Pleadings,  section  489,  the  author  says : 

<^  In  generalt  the  fact  that  the  property  is  not  within  the 
jurisdiction  coastitutes  no  bar  to  a  proceeding  in  a  court  of 
equity,  if  the  person  is  within  the  jurisdiction ;  fbr  a  court  of 
equity  acts  upon  the  person,  or,  to  use  the  appropriate  phrase, 
csquifjp  ogit  in  personam.    But  questions  may  arise  under  a 
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bill  respecting  funds  or  olher  things  In  a  foreign  country  so 
purely  local  that  a  court  of  eqdityin  ^no€her 'eo^ntr5r  might 
very  propierly  decline  to  interfere  and  reolH^  it  to'lihe  domes- 
tic forum.'^ 

It  is  quite  true  that  suits  in  equity  wm^  <$ntertained  in 
this  court  to  deter ittine  Che  right  to  awaMM  made  by  the 
commission  which  sat  here  under  the  treaty  of  Ouadalupe- 
Hidalgo,  but  that  was  where  the  fund  waB  witMn  the  jtiris- 
diction  of  the  court,  and  a  statute  had  expressly  provided 
that  such  suits  might  be  brought  to  determine  tights  as 
between  citizens  of  the  United  States.  It  iras  afso  decided 
in  Comegys  vs.  Vasse^  1  Pet.,  193,  that  the  commissioners 
under  the  treaty  with  Spain  of  22d  February,  1819,  had 
power  to  decide  upon  the  amount  and  validity  of  claims,  but 
not  upon  the  conflicting  rights  of  parties  to  the  sums  awarded 
by  them,  which  belonged  to  the  courts^ 

But  in  that  case  the  controversy  was  between  two  citizens 
of  the  United  States,  and  the  fund  was  here,  to  be  admin- 
istered by  this  Government  and  paid  to  Its  own  citizens. 
Suppose  in  that  case  that  Comegys,  the  assignee  in  bank- 
ruptcy, in  whose  favor  the  award  was,  had  happened  to  be 
in  Spain,  and  some  citizen  of  Spain  had  there  brought  a  suit 
against  him,  claiming  the  proceeds  of  the  award,  would  any- 
one contend  that  such  a  proceeding  could  have  been  ma?n. 
tained  in  that  country,  or,  if  so,  would  have  been  respected 
in  this.  It  would  have  been  a  sufScient  answer  to  reply  that 
by  the  terms  of  the  treaty  the  awards  made  were  to  be 
for  claims  of  American  citizens  against  Spain,  and  that 
the  American  Government  had  undertaken  to  pay  these 
awards  through  its  own  tribunals,  executive  or  judicial. 
And  yet  that  would  have  been  a  less  objectionable  proceed- 
ing than  this  one,  for  the  terms  of  the  Spanish  treaty  con- 
ferring jurisdiction  over  the  subject  on  the  American  Govern, 
ment  are  not  nearly  so  comprehensive  and  emphatic  as  those 
contained  in  the  treaty  of  1871,  conferring  jurisdiction  upon 
the  British  government  in  respect  of  the  awards  in  favor  of 
its  subjects. 

These  remarks  are  equally  applicable  to  the  case  of  Fteval 
vs.  Bach^  (14  Pet.,  95,)  which  was  a  controversy  between 
American  citizens  as  to  the  division  of  a  sum  of  money  re- 
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ceivecl  by  tl^  Uoited  States  from  the  gaveroinent  of  France 
under  tbe  tiseaty  of  July  4, 1831. 

Had  some  French  citizen  claimed  a  right  to  this  fund,  and 
fiOQght  to  enforce  his  claim  by  a  decree  obtained  in  a  French 
^nrty  inpertonamf  agatnpt  an  American  nrho  happened  to  be 
found  in  that  conntry,  it  would  have  beea  a  case  like  the  pres- 
ent 

I  cannot  imagine  that  such  a  decree  would  have  been  re- 
spected by  the  Government  of  this  country,  to  which  the 
money  bad  been  paid  with  authority  under  the  treaty  to  dis- 
pose of  it  among  American  claimants. 

The  fund  in  controversy  in  the  present  case  is  in  England 
for  all  the  purposes  of  this  case,  and,  since  its  payment,  has 
never  been  within  the  United  States.  From  this  proposition 
another  question  arises  which  has  not  yet  been  considered ; 
and  that  is,  whether  the  title  to  this  fund  could  have  passed 
to  this  assignee  under  the  assignment  in  McDonald's  bank- 
ruptcy. 

In  England,  the  doQtrine  is  that  the  bankrupt  assignment 
transfers  all  the  bankrupt's  personal  property,  wherever  situ- 
ated ;  but  wch  is  not  the  law  as  held  by  the  courts  of  this 
country.  In  Oakey  vs.  Bennett  11  How.,  33,  it  was  held  by 
the  Supreme  Court  of  the  United  States  that  a  decree  in 
bankruptcy,  passed  in  1843  by  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  did  not  pass  to 
the  assignee  real  property  in  Texas,  which  at  that  time  was 
a  foreign  country.  In  that  case  the  court  say,  (McLean,  J. :) 
^< A  statutable  conveyance  of  property  cannot  strictly  operate 
beyond  tbe  local  jurisdiction.  Any  effect  which  may  be  given 
to  it  beyond  this  doe^  not  depend  upon  international  law,  but 
the  principles  of  comity ;  and  national  comity  does  not  re- 
quire any  government  to  give  effect  to  such  assignment  when 
it  shall  impair  tbe  remedies  or  lessen  the  securities  of  its  own 
citid^ns.  AM  this  is  tbe  prevailing  doctrine  in  this  country. 
A  proceeding  in  rem  against  the  property  of  a  foreign  bank- 
rupt, under  our  local  laws,  may  be  maintained  by  creditors, 
notwithstanding  the  foreign  assignment." 

The  same  views  are  to  be  found  in  Lawrence's  Wheaton, 
2d  ed.,  p.  162,  where  it  is  said  that  <<A11  the  effect  which 
foreign  laws  can  have  in  the  territory  of  a  State  depends  ab- 
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solatelyon  the  ezpress  or  taclt>ooiimiil;'Of  thtttSCate.  A 
State  is  not  obliged  to  allow  the  appHeatiOo  t>f  fbreign  lawa 
within  its  territory,  bat  may  absolately  Mftifee  %^  giv%any 
efiEbct  to  them/'  And  at  page  IW^  the  4iathor  djuotes  the  M- 
lowing  maxim  ftom  Htaiberos:  *^By  %he  eomtiy  oi^  nattonsy 
whatever  laws  ate  carried  into  eseMtion  wittily  tjiM  limtteof 
any  State  are  considered  as  having  the  same  effbet  every- 
where, 90  far  09  they  do  not  oceasion  a  preinAico  to  ike  riffht9  of 
other  8tate9  and  their  eUizeiM.^ 

Our  bankrapt  law,  thereforo,  and  any  proceedihgennder  it^ 
can  propose  no  extra  territorial  operation,  exempt  as  permit- 
ted by  the  laws  of  other  coantries.  Of  itself,  the  assignment 
in  bankruptcy  transfers  no  title  whatever  even  as  to  personal 
property  whose  9itu9  is  beyond  the  United  States.  Foreign 
jadicial  tribunals,  however,  on  the  principle  of  comity,  will 
give  efiect  to  such  assignment  whenever  such  action  would 
not  interfere  with  the  rights  of  their  own  governments  or 
subjects.  In  the  case  before  us  now,  by  the  express  terms  of 
the  treaty,  the  exclusive  administration  of  the  thnd  has  been 
committed  to  the  British  government.  A  daim  of  jurisdic- 
tion on  our  part  wonld  be  directly  in  conflict  with  that  con- 
ferred by  the  treaty ;  the  ground  of  comity  is  swept  away  ;^ 
the  money  is  beyond  our  reach  ;  and  this  bankrupt  assign- 
ment would  be  a  nullity  in  England,  beeause  ft  is  in  conflict 
with  the  treaty,  which  is  the  law  of  that  country,  as  it  is  of 
this. 

It  was  on  a  similar  prindple  that  the  lord  chanoellor  in  eae 
parte  Blake,  1  Oox,  393,  refhsed  the  petition  of  an  assignee 
in  bankruptcy  to  execute  an  assignment  to  Mm  of  claims 
due  to  the  bankrupt  in  America.  In  that  case  the  lord 
chancellor  said :  "  My  diffloulty  in  making  such  an  order 
as  is  now  prayed  against  the  bankrupt  is  this,  namely,  that 
if  he  refuses  I  must  commit  him,  and  yet,  in  contempla- 
tion of  our  laws,  the  very  instrument  he  is  required  to  exe- 
cute is  of  no  effect." 

In  Wharton's  Gonflict  of  Laws,  section  3i3,  the  law  is  thna 
stated :  ^<  That  notwithstanding  the  attachment,  (by  which  is 
meant  the  assignment  in  bankruptcy,)  the  bankrupt  still 
retains  his  capacity  to  dispose  of  his  property  in  foreign 
lands.    This  capacity  remains  to  him  as  to  such  property^ 
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until  fUvested  by< tbe:iMdc(r>r«<'Mte»  Tbis  point  is  abandantly 
settled,  by  4^i8ion8  betix  in  CtenaAiiy  and  Frftnee^  as  well  as 
in.tbe  United  8t»tm*  BuJ^  the  domestiQ  assignee,  as  the  rep- 
iseeoitotivie  afitb^' oraditoia  in  genera^  as  "v^ell  as  foreign 
Qveditora  ^;>eaiaUy9  isay ;  apply^  aceordiog  to  the  modem 
Boman  law,  ia  loveign  ooantries^  wbem  the  estate  has  assets, 
fixr  an  aiticushment  of  soeb  assets.  In  the  praotioe  of  the 
United  States  ooarts,  a  fofeign  bankrapt  assignee  has,  as- 
snob,  no  standing  in  the  courts,  though,  if  there  be  no  con 
flict  with  his  assigiior<»  or  with  creditors,  he  may  be  rec- 
ognized, as  the  represenltotive  of  the  assignor,"  citing  Beny 
vs.  Bfirry^  1  Or.  0..  <3^2(H;  Blame  vs.  Dntmmandj  1  Brock.,. 
62;  mmtyB4  JaekiMy  5  Katchf.  C.  C,  340. 

A  jurisdiction  whidi  depends  on  the  comity  of  another 
nation  cannot  be  jurisdiction,  exeept  in  that  country  of 
which  the  comity  is  asked. 

One  other  point  still  remains,  and  will  be  considered  aa 
briefly  as  possible. 

The  only  relief  asked  for  in  this  bill,  except  injunction, 
(and  that  question  is  not  now  to  be  looked  at,)  is  that  these 
defendants  be  required  and  enjoined  to  assign  and  transfer 
all  their  right  to  the  fund  to  this  complainant  as  assignee 
in  bankruptcy. 

On  the  complainant's  own  showing,  why  shonld  that  be 
decreed!  He  says  it  belongs  to  him  under  McDonald's 
bankrupt  assignment.  If  that  be  true,  he  needs  no  other 
assignment;  he  may  assert  his  rights  quite  as  well  without 
the  relief  ho  asks  as  with  it.  Bither  way  he  must  apply  to 
the  British  goveiiiment  or  the  British  courts.  An  assign- 
ment mode  under  an  order  of  this  court  would  be  an  assign- 
ment in  Umiumj  not  a  vdantary  sale.  It  would  have  no 
effect,  therefore,  except  such  as  it  might  derive  under  the 
doctrine  of  international  comity.  That  much,  and  even 
more,  this  complainant  already  has  under  the  assignment  in 
bankruptcy.  The  English  courts,  it  is  well  known,  bavo 
gone  further  wit}i  the  doctrine  of  comity  in  favor  of  the  bank- 
rupt proceedings  of  other  countries  than  of  any  other  class 
of  foreign  judgments  or  decrees. 

But  suppose  we  were  to  decree  according  to  the  prayer  of 
this  bill,  and  the  defendant  should  refuse  to  obey  our  decree,. 
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\7e  should  tben  find  oarsclvos  in  the  position  alluded  to  by 
the  lord  chancellor  in  Blake^s  case.  We  must  commit  him, 
and  yet,  in  contemplation  of  oar  law,  the  very  instrument 
he  is  required  to  execute  is  of  no  eifect  in  itself,  and  might 
involve  this  Government  in  another  controversy  with  Great 
Britain  over  the  treaty  of  1871. 

These  doctrines,  we.  think,  are  entirely  consistent  with  the 
doctrine  of  P^an  vs.  Lord  Baltimore j  1  Yes.,  444;  Mame  vs. 
Watts^  6  Gr.,  148,  and  other  cases  of  the  same  purport,  in 
which  the  courts  have  held  that  in  case  of  fraud,  of  trust, 
or  of  contract,  the  jurisdiction  of  a  court  of  chancery  is  sus- 
tainable wherever  the  person  be  found,  although  property 
not  within  the  jurisdiction  of  that  court  may  be  afiEected  by 
the  decree.  For  in  the  present  case  no  firaud  is  charged  in 
the  bill,  there  is  no  trust,  and  there  is  no  contract.  The 
whole  controversy  is  between  two  distinct  claims  of  title  to 
the  property. 

In  Penn  vs.  Baltimore^  the  chancellor  said : 

'<  This  court,  therefore,  has  no  original  jurisdiction  on  the 
•direct  question  of  the  original  right  of  boundaries;"  and 
Chief-Justice  Marshall,  in  Ma^ssie  vs.  WattSj  adds,  after  quot- 
ing this  opinion  of  the  lord  chancellor :  ^*  The  reason  why 
it  had  no  original  jurisdiction  on  this  direct  question  was 
that  the  decision  on  the  extent  of  those  grants,  including 
dominion  and  political  power  as  well  as  property,  was  exclu- 
sively reserved  to  the  king  in  council."  And  in  another  place 
the  chief-justice  says:  ^^The  inquiry,  therefore,  will  be 
whether  this  be  an  unmixed  question  of  title  or  a  case  of 
fraud,  trust,  or  contract." 

It  is  but  justice  to  the  learned  counsel  by  whom  this  case 
was  argued  to  say  that  our  decision  in  this  cause  has  been 
placed  upon  grounds  which  seemed  most  satisfactory  to  our 
minds,  and  that  in  doing  so  we  do  not  wish  to  be  under- 
stood as  expressing  an  opinion  one  way  or  the  other  on  those 
other  numerous  questions  which  were  discussed  on  that 
occasion  and  not  now  passed  upon,  for  the  reason  which  has 
just  been  stated. 


Cabtteb,  Gh.  J.,  and  Olin,  J.,  dissenting. 
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ALPiaED^  S.  WILL!A]\rS  ET  AL.  Ts.  AtBBRT  G.  GAR- 

DINER  BT  AL. 

In  BQtiiT¥.~I$oi  12m. 

A  tenant  in  oomii^on,  who  ia  in  sole  posseasion  of  the  land,  is  aiiconnt- 
able  for  its  use  and  occupation  to  Iiis  coteuaut,  if  t'he  facts  artiount 
to  an  onster  of  the  dotenant. 

ffClUBMOBNX  OF  !tfiS}  GA8B. 

The  bill  In  this  case  was  filed  in  1857,  to  obtain  a  sale  of 
lot  4,  in  sqaare  290,  in  the  city  of  Washington,  and  for  distri- 
bution of  the  proceeds  according  to  the  rights  and  interests 
of  the  parties.  The  lot  had  previoasly  been  owned  by  James 
Larned  and  Albert  G.  Gardiner,  as  tenants  in  common,  and 
they  had  agreed  upon  a  division  thereof,  but  Larned  having 
died,  the  partition  was  not  carried  out.  The  court,  however, 
after  the  death  of  Larued,.  made  a  decree  in  this  suit,  con- 
firming the  partition  of  the  lot  which  had  been  agreed  upon 
by  the  said  Gardiner  and  Larned,  and  finding  that  the  por- 
tion belonging  to  Larned's  heirs  was  not  divisible,  directed 
a  sale  thereof.  The  sale  has  never  taken  place.  The  defend- 
ant Wise,  in  1853,  rented  the  front  part  of  the  lot  set  ofif 
to  the  Larned  heirs  from  their  agent,  with  rent  at  the 
rate  of  $3  per  month,  and  in  1856  purchased  the  interest 
of  one  of  the  heirs,  being  one-eighteenth  part  of  the  whole 
premises.  Wise  paid  no  rent  after  such  purchase,^  on  the 
ground  that  as  tenant  in  common  he  was  not  accountable 
for  rent  to  his  cotenants,  unless  he  ousted  tbem,  which  be 
denies  ever  having  done,  Emily  L.  Truesdail  is  one  of  the 
Lai!aed  heirs,  and  during  the  pendency  of  the  suit  has  ac- 
quired the  interest  of  all  the  other  heirs,  except  the  part  tso 
purchased  and  owned  by  Wise. 

In  1871,  Noah  H.  Swayne,  having  purchased  an  interest 
in  said  property,  filed  a  petition  in  the  above  cause,  praying 
to  be  made  a  defendant,  and  asking  that  Wise  might  be  com- 
pelled to  account  for  rents  received  by  him.  An  order  was 
accordingly  made  on  the  21st  of  November,  of  that  year, 
20  D 
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admitting  Swa^yne  as  a  dofesdauV^d  i!Qfeierfiig;ai^^aae  to 
tbe  aaditor  tostat^  ^^  the  amoQnt  of  nntsy  iimei^  i»i4iprofita 
reoetved  by  Samod  Wiaa^  and  iri||bt£iil  di9t|ib»tiir#  sbai!^ 
Ibereof  amoog .  tbe  parties^"  Under,  thia  oxdfiv^  tb^  aqditiM;,. 
Februadry  11, 1873»  sepc^ed  tbe  4moiHit  ^^dae  b^y*  Wisa  to 
the  estate  to  be  $141.16.'^  By  an  order  passed  Marob  13L» 
1873,  tbe  canse  was  venaanded  to.tbeaadilxffv  ^f  fee aacbte vis- 
ion of  his  report  as  he  may  deem  it  ptoper  to  make/'  and 
giving  leave  to  the  parties  to  examine  W«  Xroefidaili  and  to 
farther  examine  the  defendant  Wise ;  and  oaAelst  of  Aprils 
1873,  tbe  anditcMT  was  directed  to  prooeed  to  state  an 
aeoonnt "  in  respect  to  the  rents,  issaes  and  profits  ^^  xeoeived 
by  and  chargeable  to  the  defendant  SamiBfil  Wiae«'^ 

The  aaditor,  in  his'  report,  charged  Wise  with  rent  for  the 
front  part  of  the  lot  at  $3  per  month  firom  the  date  of  the 
original  lease  until  October,  1856 ;  and  from  October,  185G, 
until  October,  1863,  at  the  rate  of  $6  per  month ;  and  from 
October,  1863,  to  the  date  of  the  report,  at  $15  per  mouthy 
these  appearing  to  be  the  fair  rental  value  of  the  property 
between  the  dates  mentioned,  as  shown  by  the  testimony  of 
several  witnesses.  The  auditor  reported  that  Mr.  Wise 
refused  to  pay  rent  for  the  property ;  that  he  disclaimed 
his  tenancy  after  the  purchase  made  by  him  of  an  undivided 
one-eighteenth  of  the  lot  in  1856,  and  pretended  to  hold  ad- 
versely to  his  lessors,  and  that  he  claimed  to  hold  the  prop- 
erty as  against  the  Larned  heirs  under  some  outstanding 
tax-titles  which  he  had  purchased.  The  auditor  also  charged 
Wise  with  some  rents,  shown  from  the  testimony  to  have 
been  actually  received  by  him  for  a  small  tenement  on  the 
rear  part  of  said  lot,  and  to  which  no  objection  is  made^ 
Upon  this  principle  of  stajbing  the  accounts,  the  auditor  found 
that  there  was  due  from  Wise  the  sum  of  $3,367.87.  But  it 
is  admitted  that  if  he  is  not  to  be  charged  with  the  use  and 
occupation  after  he  became  tenant  in  common,  the  balance 
due  by  said  Wise  would  not  exceed  $252.20. 

Wise  states  in  his  deposition  that  he  ceased  to  pay  rent 
when  he  became  entitled  to  an  undivided  interest  in  the  prop- 
erty. That  he  never  ousted  his  cotenants ;  that  he  did  not 
know  who  they  were,  and  never  refused  to  recognize  them, 
and  never  refused  to  pay  any  rents  that  he  had  actually  col- 
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lect^i  iiyid  thftt<  b^  purobflaed  tli«  tax- title  for  the  advantage 
of  Airthe^ec^UMte;'  He  is  paiUfally  corrobomted;  bntit 
w^l  tiro^set^M  %'3^  tibe'dfdAidn'that  a  majority  of  tbe  court 
thbti^f^b^  tedti  ifiony  ^!n  t&e  ease  did  liot  saAtaim  this  theory. 

To^ibe  repott  of  tlie  audttorv  Wise  filed  the  foHowiDg  ex- 
ceptidnet  /   ,—  .  . 

1;  The  andjiot  er«s  iti^  finding  that  Wise  pretended  to  bold 
advera^j^  to  bis  eoteMnts  in  oomDioD. 

2.  Tbe  and! tor  errs  in  eharging  Wise  with  rent  at  what  he 
statei  to  be  the  fair  fental  valoe  of  ibe  property^  and  cannot, 
under  tiie  ecder  of  reference^  inquire  into  and  ascertain  what 
was  i)roperly  payable  by  said  Wise  for  the  nse  and  ooeapa- 
tion  of  the  sa^  property. 

3«  That  the  auditor  errs  in  charging  said  Wise  with  inter- 
est upon  tbe  installm  ents  of  rest,  as  stated  in  detail  in  sched- 
ule D,  acoompanying  hia  report. 

4.  The  aaditcnr  errs  in  holding  that  Wise  was  re^onsible 
at  all  for  the  nse  and  occupation  of  tiie  said  property  after 
he  became  a  tenant  in  common  thereof. 

The  exoeptJons  weare  substantially  allowed  by  the  justice 
holding  the  special  term,  who  passed  a  decree  denying  rent 
for  use  and  occupation  of  tbe  premises  after  Wise  became  a 
cotenaat }  and  the  case  is  now  here  upon  appeal  of  the  com- 
plainant. 

Edwin  L.  Staunton  and  A.  8>  W&ri^ingUm  for  complainants : 

An  account  being  proper,  the  question  occurs  whether  a 
cbtenant  can  be  charged  with  an  occupation-rent  as  distin- 
guished flrom  a  charge  for  rents  actually  received.  Where 
it  is  laid  down  that  a  tenant  in  common  cannot  be  charged 
with  mere  nse  and  occupation  of  the  premises  by  himself,  the 
qualiflcation  is  always  expressed  that  such  occupation  is 
without  ousting  the  other  cotenant,  and  without  a  special 
agreement  to  pay  the  rent.  The  rule  is,  that  a  tenant  in 
common,  who  has  not  ousted  his  cotenant,  cannot  be  held 
accountable  for  use  and  occupation,  unless  he  has  had  exclu- 
sive possession,  or  has  made  a  special  agreement  therefor, 
for  part  of  the  period  included  in  the  auditot^s  report.  The 
auditor  has  charged  Wise  under  the  terms  of  a  special  agree- 
ment.   These  very  limitations  imply  that  where  a  tenant  in 
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ooQiiiian  kaa  ousted  his  cotwauit,  ha  i^  £|fi  bf  m^%  to  b^ 
aeooontable  for  use  aad  oocupatiou^  T^,  <3i^^<$^ii0Jit  i^^ay  be 
oharged  with  aa  ocaopatian-^wt«  .^cl  allowed  f<)r  wpro^^ 
meats  (n:  repairs.  Moliaw^li^  vs.  j^atvMC^.  31.114^9  4^'| 
Teasdale .  vs.  iSandbr^cm,  33  Beav.,  534.  This  ooarse  was  tc- 
taally  pursued  iu  the  case  at  bar.  See  also  An^Ti^^  vs. 
Murphy,  12  Ga.,  431  ^  £eao&  vs.  Bemi^^  33  Yt.,  119* 

Ify  then,  accounting  betweea  the  parties  isi  nacessaiiy  to 
that  distribution  of  proceeds  according  to  t^  interepts  of 
parties  which  the  bill  seeks,  and  if  a  tenant  in  ooitaapu,  who 
has  had  exclusive  possession,  may  be  cb^i^ed  with  leufc  for 
use  and  ocospation  as  well  as  for  rent  aotai^Uy  coUeoted,  the 
question  of  fact  arises  whether  Wise  bad  exclusive  possession. 
Wise  repudiated  cotenancy^  and  sought  to  fortify  his  exclu- 
sive possession  by  the  fraud  of  purchasing  a  taic-Utle. 

But  not  to  argue  the  facts  here,  exclpsiye  poas6S9ion  by 
Wise  was  found  by  the  auditor;  and  his  conclusiQU  on  a 
question  of  fact  will  not  be  reversed  by  the  court  except  on 
proof  of  clear  mistake,  and  the  burden  of  proof  Qf  suph  mis- 
take is  on  the  party  alleging  it.  Mason  vs.  Croaby,  3  W.  & 
M.,  258. 

W.B.  WTefrfc  for  defendant  Wise : 

Wise  occupied  the  property  in  question  under  his  title  as 
tmant  in  common,  and  it  is  conceded  that  he  cannot  be  held 
accountable  for  use  and  occupation  unless  he  has  ousted  his 
coteuants. 

'  The  possession  of  one  tenant  in  common  is  the  possession 
of  all.  Each  tenant  has  a  right  to  occupy;  each -can  have 
partition  if  he  elects,  and  the  law  gives  to  tenants  in  common 
facilities  for  leaving  their  separate  inteiests  asoertalfied  and 
set  apart  to  them  in  severalty.  From  the  very  nature  of  the 
tenancy,  one  tenant  in  common  cannot  be  held  accountable 
to  his  cotenants  for  his  occupation,  for  his  right  to  occupy 
being  undoubted,  his  occupation  is  the  oeoupatioB  of  all.  To 
render  one  cotenant  liable  to  another  for  reat,  or  for  use  and 
occupation,  there  must  be  something  more  than  an  occupaney 
of  the  estate  by  one  and  a  forbearance  to  occupy  by  the 
other.  The  tenant  who  merely  occupies  the  estate  does  no 
more  than  he  has  a  right  to  do  on  his  own  account.    Wash- 
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born  on  SMI  Ptop.,  420;  Sargant  vs.  Parsons j  12  MasB.,  149; 
Cte^tm  79;  €^!^rt«»»,  4  Met,  413 ;  Xifl«9  vs.  Lifies^  1  Hill  Oil., 
8.  C.y'SS}  Volnntier  vs.  JoA^wdw,  Id.,  40 ;  Ll&yd  vs.  <?orSon 
and  Tf  (ffe,  2  H»P;^tid  McH.,  260 ;  MoGVurg  vs.  /to«»,  I  Wheat., 
124 

TheW  mtfst  have  been  some  positive  act  of  onster  to  make 
Wise's  possession  exclusive  of  his  cotenants,  and  the  onas  is 
on  the  plnintiilf  to  sh6w  It.  The  law  always  intends  that  a 
man  is  in,  according  tx>  h  is  right,  nntil  the  contrary  appears. 
Nbrthropvs.  Wright^^i  Wend.,  215;  Parker  yb.  The  Proprie- 
tor of  Locks  and  Canahj  3  Met.,  09 ;  Van  Bibber^s  Lessee  vs. 
Frazier  et  dL^  17  Md.,  451 ;   Israel  vs.  Israely  30  Md.,  120. 

To  make  a  holding  a  dverse,  there  most  be  some  positive 
act  and  not  merely  a  faila  re  to  recognize  the  rights  of  another. 
Matthews  vs.  WwrcPs  Lessee^  10  Gill  &  Johns.,  457. 

It  is  submitted  that,  in  the  case  at  bar,  there  has  been  no 
proof  addnced  to  show  such  acts  on  the  part  of  Wise  as  will 
amoant  to  an  onster. 

The  plaintiff  insists,  fir  st,  that  Wise  sought  to  fortify  his 
exclusive  possession  by  the  fraad  of  pnrchasing  a  tax-title, 
and  second,  that  the  auditor  has  found,  as  a  fl%ct,  that  Wise 
was  in  exclusive  possession,  and  that  his  finding  is  conclusive. 
It  is  too  well  settled  now  to  admit  of  controversy,  that  whera 
a  cotenantin  common  purchases  an  outstanding  title,  the 
purchase  inures  to  the  benefit  of  all  the  parties  in  interest. 
RothwM  vs.  De  wees^  2  Black,  618.  And  the  auditor  upon 
this  very  case,  in  his  first  report,  refuses  to  iallow  Wise  inter- 
est upon  the  certificate  of  tax-sale,  and  treats  the  money 
paid  by  him  in  the  purchase  of  the  tax-title  "as  a  payment 
on. account  of  hia  existing  indebtedness"  to  the  estate  for 
rents  collected  by  him. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

The  law  is  well  settled  as  to  the  rights  and  liabilities  of 
tenants  in  common,  but  the  controversies  arise  over  the  &cts 
of  each  case.    17  Md.,  436 ;  30  Md.,  120. 

A  tenant  in  common  is  not  permitted  to  speculate  upon  his 
cotenants.  Plain,  straightforward  dealing  is  what  is  right 
and  proper,  and  what  the  law  teaches,  even  in  its  technicali- 
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tids.  The  origin  of  the  rales  regulating  the  rights  and  rela- 
tions of  tenants  in  common  was  that  of  simplicity  and  rural 
dealing^  and  were  designed  and  established  for  the  purpose 
of  preventing  speculation  upon  the  inadvertence,  ignorance, 
or  generosity  of  the  rustic  ideas  of  home  and  peace  and  quiet. 

The  facts  exhibit  an  effort  on  the  part  of  Wise,  who  is  a 
purchaser  of  an  interest  in  the  land,  to  occupy  it  nnder.the 
idea  of  a  cotenant,  and  under  that  use  it  without  account- 
ing ',  where  the  facts  justify  the  condusion  that  if  the  rela- 
tion of  tenants  in  common  existed,  they  show  ateo  what 
amounts  to  an  ouster  of  the  cotenant  ^ 

We,  therefore,  conclude  that  the  exceptions  of  Wise  to  the 
auditor's  report  are  not  well  founded  in  law  according  to  the 
facts. 

So  much  of  the  decree  of  the  court  in  special  term  as  de- 
clines to  charge  Wise  with- use  and  occupation  of  the  front 
part  of  the  premises  in  question  is  hereby  reversed,  and  the 
auditor's  report  is  con&rmed  as  to  the  principle  involved. 
But  as  it  may  be  necessary  to  restate  the  account,  and  arrive 
at  correct  amounts,  the  decree  is  reversed,  with  instructions 
to  proceed  on  the  principles  here  indicated. 

Wtlie  and  MagAbthttb,  JJ.,  dissented,  being  of  opinion 
that,  after  Wise  became  entitled  to  an  undivided  Interest  in 
the  property,  he  was  a  tenant  in  common,  and  that  the  facts 
do  not  show  he  ever  attempted  to  oust  his  cotenants  or  deny 
their  rights.  Under  well-established  principles,  he  cannot 
therefore  be  held  liable  to  bis  cotenants  for  the  use  and  oc- 
cupation of  the  common  property. 
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.  .  At  Law.— No,  12705 

t     . 

A  ooniracti  f»t  a  c^tinieont  fee  for  tlM  oolleotiou  of  a  claim  against  the 
United  States,  .wluoU  is  otherwise  fair  npoa  ite  face,  is  not  in  violation 
of  public  policy. 

8TAT£M£1ST  OF  THE  CASE. 

The  action  is  broaght  by  the  plaintiff,  who  is  an  attorney 
at  law,  to  recover  the  amoaut  of  a  contingent  fee  upon  the 
following  agreements. 

^*  This  agreement,  made  between  Mrs.  Jane  G.  Fackler,  of 
Danville,  fioyle  Oouuty,  State  of  KeDtncky,  of  the  first  part, 
and  S.  6.  Burbridge,  of  Covington,  Ky.,  of  the  second  part, 
witnesseth :  That  the  party  of  the  first  part  employs  the 
party  of  the  second  part  as  her  attorney  to  collect  a  claim 
against  the  United  States  for  Q.  M.  stores,  as  per  claim  ^ 
amount  $7,527l00,  and  in  consideration  of  the  services  of  the 
party  of  the  second  part,  the  party  of  the  first  part  hereby 
agrees  to  pay  the  party  of  the  second  part  an  amount  equal 
to  one-half  of  whatever  sum  of  money  may  be  collected  from 
the  United  States  on  said  claim. 

"  Dated  this  10th  day  of  October,  1871. 

"  JANE  C.  FACKLER.  [L.  s.] 
.  "  W.  A.  Harness." 

''  This  agreement,  made  between  Mrs.  Jane  C.  Fackler,  of 
Danville,  State  of  Kentucky,  of  the  first  part,  and  S.  G.  Bur- 
bridge,  of  Covington,  Ky.,  of  the  second  part,  witnesseth : 
That  the  party  of  the  first  part  employs  the  party  of  the  second 
part  as  her  attorney  to  collect  a  claim  against  the  United 
States  for  quartermaster's  stores,  as  per  claim,  amount 
41,150.00,  and  in  consideration  of  the  services  of  the  party  of 
the  second  part,  the  party  of  the  first  part  hereby  agrees  to 
pay  the  party  of  the  second  part  an  amount  equal  to  one-half 
of  whatever  sum  of  money  may  be  collected  from  the  United 
States  on  said  claim. 

«  Dated  this day  of ,  187—. 

"  JANE  C.  FACKLER.  [L.  S.] 
■**W.  A.  Habness." 
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Upon  the  trial  of  the  cause  the  agreements  were  admitted 
by  coansel  for  defense  to  have  been  executed  and  delivered 
by  the  defendant  to  the  plaintiff,  and  they  were  read  as  evi- 
dence to  the  jury,  bat  subsequently  the  Jastioe  ordered  the 
agreements  to  be  withdrairn  us  evideoee,  and  instructed  the 
jury  to  find  for  the  defendant,  on  the  ground  that  it  is  against 
public  policy  to  enfofoe  such  agteemmts ;  whereupon  the 
counsel  for  the  plaintiff  made  his  exception. 

This  ruling  of  the  justice  who  tried  the  cause  is  the  only 
point  to  be  determined  by  this  court. 

John  K  Oliver  and  F.  P.  Cuppy  for  plaintiff. 

Enoch  Totten  for  defendant. 

By  the  Court  : 

We  are  of  opinion  that  the  court  erred  in  withdrawing 
the  agreements  from  the  consideration  of  the  jury.  We  do 
not  understand  that  a  contract  for  a  contingent  fee,  which  is 
otherwise  fair  upon  its  face,  is  in  violation  of  public  policy. 
In  Weed  (6  Clark  vs.  BlacJcy  we  decided,  at  the  last  term,  (ante, 
268,)  that  a  contract  to  pay  a  Delegate  in  Oongress  for  services 
rendered  by  him  in  securing  the  payment  of  a  claim  where 
legislation  is  required  for  that  purpose  is  absolutely  void, 
but  in  the  same  decision  we  also  laid  down  the  doctrine, 
that  contracts  for  particular  service,  such  as  the  collection 
of  evidence,  the  preparation  of  papers,  or  the  delivery  of 
arguments  in  support  of  a  claim  were  legitimate,  and  could 
be  enforced.  Ohild  vs.  Tristy  21  Wall.,  441.  In  the  pres 
ent  case,  the  agreements  simply  provide  a  oonttngent 
compensation  for  eollecting  a  claim  agkinst  the  United 
States.  There  i9  nothing  apparent  in  the  reading  of  the 
agreements  affecting  their  validity  ae  being  to  proeare  legis- 
lation on  the  part  of  Oongress  in  any  improper  form,  or  indeed 
in  any  form  whatever.  They  ware  ecroneously  excluded^ 
and  the  judgment  must,  therefore,  be  reversed. 

Humphreys,  J.,  dissenting. 
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OEORGB  B.  OOBURN. 

At  Law.— No.  12418. 

L  A  jadgment  in  an  ordiDary  action  at  law  for  a  debt  secured  by  a  mo 
chanic's  lien  is  not  admissible  evidence  against  a  surety  on  an  un- 
dertaking to  discharge  that  lien,  according  to  the  reqniiementB  of 
section  708,  Revised  Statutes  for  the  District  of  Colmnbia. 

n.  A  personal  action  on  the  common  counts  is  not  at  all  appropriate  to- 
the  remedy  whidi  the  mechanio's  lien  law  has  rendered  necesMry 
in  order  to  enforce  such  a  lien. 

STATE^IENT  OF  THE  CASE. 

This  action  was  against  defendant  as  earety  upon  an  nn- 
dertaking  given  for  t>he  release  of  a  mechanic's  lien.  The  lien 
of  mechanics  for  labor  and  materials  used  in  the  oonstrnction 
of  buildings  is  provided  for  by  chapter  20  of  the  Revised 
Statutes  for  this  District  Notice  of  the  lien  is  to  be  filed  in 
the  office  of  the  clerk  of  this  coart,  and  the  lien  is  to  cease  at 
the  expiration  of  one  year  after  the  completion  of  the  baild- 
ing,  unless  before  that  time  an  action  to  enforce  the  same 
shall  have  been  commenced  by  the  person  having  the  lien.. 
Section  097  reads  as  follows :  '^Tho  complaint  of  the  plaintiff 
shail  contain  a  brief  statement  of  the  contract  on  which  the 
claka  is  founded,  the  amount  due  thereon,  the  time  when  the 
notice  was  filed  with  the  clerk,  the  tirne^  when  the  building 
was  completed,  if  it  be  completed,  with  a  description  of  the 
premises,  and  any  other  material  facts,  and  shall  pray  that 
the  promises  may  be  sold,  and  the  proceeds  of  the  sale  ap> 
plied  to  th»  discharge  of  the  lien." 

Section  70S  enacts  that,  *^ In  all  proceedings  commenced 
ander  this  chapter,  the  defendant  may  file  a  written  under- 
taking, with  surety  to  be  approved  by  the  court,  to  the  effect 
that  he  will  pay  the  judgment  that  may  be  recovered  and 
costs,  and  thereby  release  the  property  fhnn  the  lien  hereby 
created." 

Section  808  provides :  ^^The  proceedings  to  enforce  any  lien 


shall  be  b^  bill  or  petition  ui  eqQit^^.and  Iihe4eci:ee^  b^Bides 
subjecting  the  thing  Qpon  wbieb  the  liea  has  attached  to  the 
satisfaction  of  the  plaiatiff's  densand  agaio^t  thedefeiidai^t, 
shall  adjudge  that  the  plaintiff  j^aj  ree^\fer  hi^  demand 
against  the  defendant,  aiad  tbat.Jbe  me^y  Jiave . exeeation 
thereof  as  at  law.'* 

The  plaintiffs,  being  meehanics,  proeeeded  to  effect  a  lien 
in  conformity  with  the  foregoing  statute.  On  the  19th  day 
of  January,  1872,  they  filed  their  notice  of  lien  in  the  clerk's 
office  against  twenty -fiYC  houses  situated  in  this  city  in  square 
No.  675,  on  lots  70  to  89  and  169  to  188,  inGlusi?e,  then  owned 
by  Benjamin  F.  Gilbert  and  Kelson  T.  Judd,  and  on  the  23d 
day  of  February,  in  the  same  year,  they  commenced  an  ordi- 
nary action  at  law  in  assumpsit  against  said  Gilbert  and 
Judd.  The  declaration  thereon  contained  only  the  common 
counts  for  labor  and  materials,  and  there  was  a  judgment  on 
the  24th  day  of  June,  1873,  for  the  sum  of  $3,446.88  against 
the  said  Gilbert  and  Judd.  Execution  was  issued  thereon 
and  returned  nulla  bona.  The  defendant,  Goburn,  was  not  a 
party  to  that  suit.  On  the  19th  day  of  March,  1872,  the  said 
Gilbert,  with  George  B.  Goburn  as  surety,  entered  into  an 
undertaking,  in  conformity  with  section  708  above  quoted,  for 
the  purpose  of  releasing  said  lieu,  and  the  same  was  duly  re- 
leased May  1,  1872.  The  undertaking  was  in  the  words  fol- 
lowing : 

<<  Lien-claim  on  twenty-five  houses,  on  I  street  north  and 
First  street  east,  and  in  the  rear  of  said  streets,  in  square 
675,  on  lots  70  to  89,  inclusive,  and  169  to  183,  inclusive, 
on  Myrtle  street,  the  said  B.  F.  Gilbert,  f  rincipal,  and 
George  B.  Goburn,  surety,  both  of  Washington,  D.  C,  here- 
by undertake,  for  themselves,  their  heirs,  executors,  and 
administrators,  to  satisfy  and  pay  the  final  judgment  of  the 
court  upon  the  above  claim,  which  judgment  may  be  rend- 
ered against  both  of  us  in  consideration  of  the  discharge  of 
said  lien." 

The  declaration  in  the  present  action  sets  up  this  under- 
taking, and  avets  the  recovery  of  this  judgment  in  the  action 
at  law  just  stated  for  the  amount  of  tibe  debt  secured  by  the 
lien.  It  also  alleges  the  execution  thereon  and  the  return  of 
nulla  hona^  and  that  the  defendant  Goburn  who  executed 
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thexindfirtakkigykafi  not  x^fldd^bat  judgment  in  pnrsnaiice  of 
Mb  oVhgfM^h.  The  defttodnfat  Gobura  i&lerposed  eevaral 
pleas ;  riot  iiidebted^  liev^r  promii^)  and  that  no  suit  has 
been  instlliited  or  jadgment  obtained  to  enfoit^e  tbe  lien-claim 
for  wbioh  be  ia  sorety,  and  tbat  tbeie  baa  been  no  breach  of 
bis  undertaking. 

Upon  tbe  trial  of  these  iasaes  in  the  present  case,  the  notice 
of  lien,  the  undertaking  of  defendant,  and  the  discharge  of 
the  lien  were  introdaeed  as  evidence  by  tbe  plaintiffs  without 
objection.  Tbe  record  of  the  judgment  in  the  action  at  law 
against  Benjamin  F.  Gilbert  and  Nelson  T.  Jndd,  already 
mentioned,  was  also  offered  in  evidence  by  the  plaintiffs,  and 
to  that  the  defendant's  counsel  objected.  The  objection  was 
overruled  by  the  court,  and  the  record  was  allowed  to  be 
read  to  th  e  jury.  To  that  ruling  an  exception  was  taken, 
which  ia  tbe  only  exception  in  the  case.  An  appeal  is  taken 
by  defendant. 

Moore  &  ISenoman  for  plaintiffs. 


John  C.  Fay  for  defendant : 

There  is  nothing  in  the  record  to  identify  the  personal 
ludgment  with  the  lien-claim  which  was  the  subject-matter 
of  the  bond.  There  was  no  evidence  tending  to  show 
that  the  plaintiffs,  ever  had  a  right  of  lieuj  or  that  they 
had  availed  themselves  of  the  provisions  of  the  statute  and 
brought  themselves  within  its  limitations,  and  tbe  defend- 
ant insists  that  his  liability  is  to  be  measured  by  and  is 
co-extepsive  with  the  lien  only,  and  not  with  tbe  debt  The 
distinction  between  the  lien-claim  and  the  ife&tis  well  defined 
and  vastly  different.  Phillips  on  Mechanics^  Liens,  sec.  311, 
p.  440  5  WestYB*  Fleming  J 18  Illinois,  248;  Molfeilys.  Borelandj 
23  Gal.y  144.  Indeed,  the  lien  remedy  is  considered  so 
entirely  disconnected  with  the  debt,  that  in  tbe  settle- 
ment of  an  intestate  estate,  contracts,  &c.,  though  secured 
by  mechanics'  lien  on  the  land,  are  a  charge  upon  the  per- 
aonal  estate  in  the  first  instance.  Taylor  vs.  Taylor^  3 
Bradf.,  54. 

Tbe  plaintiffs  bad  two  remedies,  either  to  pursue  the  lien 
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or  parsae  tbe  parties'  in  a  puffiouai  acMM  of  isMtrnqptft.  Itae 
accicm  in  whixkk  jQjdginmt  nasvendered,  if  w^  Mfei  lid  Hn 
papers  in  that  ease,  was  a  petsmal^ottoa^  Md  IMne  iras  so 
ooQnt  in  the  norr.  opoQ  the  lien<iai«i,  afti  the^  tfgltoa  wa»  fii- 
stitolied  befofFethe  lieB  was  dnehaiged  or  thiB  bond  gl'v'iMl ; 
and  even  though  it  were  conceded  for  thesaike  of  tboM^* 
ment  that  it  was  the  43ame  indebtedness,  whteli  «ei<aier  the 
record  nor  the  proo&  show,  still  the  deftndaot  insisis  that 
that  action  was  a  pursaitof  tbeir  jMr^mal  clatm^r^cnid  thsrt  thts 
b^nd  was  the  sabstitate  of  the  lien-ehufn^  sabfect  to  all  tlM^ 
defenses  and  requiring  all  the  evidence  tbat  woald  be  miioi- 
site  to  eoiforoe  the  lien  itselfL 

The  giving  ot  a  bond  did  not  ooneede  either  the  right  of 
lien  or  the  vailidity  of  the  lien }  the  bond  was  for  the  parpose 
of  removing  the  cloud  upon  the  title  which  existed  by  reason 
of  the  filing  of  the  lien,  and  this  eloud  existed  wketAier  the 
lien  was  a  valid  one  or  not ;  the  bond  could  in  no  way  otm 
any  detect  in  the  lien,  and  it  should  be  treated  exactly  as 
the  lien  itself,  the  liability  thereon  being  contingent  upon 
the  validity  of  the  lien*claim,  and  not  as  a  coveuant  to 
pay  the  debt.  The  tenor  of  the  bond  relates  to  the  lien. 
claim,  not  the  debt  Certainly,  then,  a  judgment  in  per- 
sonam was  not  properly  admissible  in  evidence  to  establish 
liability  upon  the  bond,  and,  even  though  admitted,  could 
afford  no  evidence  of  a  breach  of  the  condition  of  the  under* 
taking  sned  on. 

Mr.  Justice  MaoArthub  delivered  the  opinion  of  tfaeconrt: 

The  bill  of  exceptions  in  this  case  raises  the  question 
whether  a  judgment  in  an  ordinary  action  at  law,  for  the 
debt  secured  by  a  mechanic's  lien,  is  admissible  evidence 
against  a  surety  on  an  undertaking  to  discharge  that  lien. 
It  is  held  by  a  majority  of  the  court  that  it  is  hot.  The 
declaration,  in  the  action  at  law  in  which  the  judgment  was 
rendered,  contained  only  the  common  counts  in  assumpsit, 
with  a  bill  of  particulars  annexed^  This  action  was  eom- 
menced  before  the  lien  had  been  released.  Now,  the  sttitttte 
under  which  the  lien  was  created  provides  a  mode  in  which 
it  can  be  enforced.    The  complaint,  in  sach  case,  shall  con- 
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tain  a  bflMatatemeAtnf  ttoooolxact.oD  which  tiie  daun  is 
fiw^de^rtte  MQOUQt.  4m  thereon,  the  tme  when  the  notice 
mW'Alecl^thft  ttinewhn  thabnldin^  wiiscempletod,  tegether 
wtth  Jkdeeanipttoti  o£  the  furomisee,  and  shell  prey  ttiat  the 
piwiiee  imT^  aold^  wd  the  pvoeeeds  <rf  the  sale  appKed 
te-4te::diechaRge  of  tibe  lism*  The  general  provfeioo,  eon* 
teiiUBd;i]i  .eeotion  808^  oQ^^oiiTeB  thab  the  pro^^edinge  to  en- 
focee  any  lien  shall  be  by  bill  or  petition  ia  equity.  The 
whole  proceeding  is  in  rem^  and  must  be  instituted  within 
one  year  from  the  time  the  building  was  completed.  An 
action  at  law  on  tiie  common  counts  is  not  at  all  appropriate 
to  the  remedy  which  the  statute  has  thus  rendered  necessary 
in  order  to  enforce  amechanic's  lien.  This  is  too  clear  for 
argument. 

But  it  is  said  the  undertaking  discharged  the  lien,  and  it 
was  therefore  unnecessary  to  enforce  it.  The  provision  of 
section  708  says  that,  in  all  proceedings  commenced  under 
that  chapter,  the  defendant  may  file  his  undertaking,  and 
thereby  release  his  property  from  the  lien  created  by  that 
chapter.  This  clearly  means  that  the  undertaking  is  to  pay 
the  judgment  that  may  be  recovered  in  the  proceeding  to 
enforce  or  foreclose  the  lien  in  equity.  The  language  is  pe- 
culiar. It  is  the  defendant  in  the  proceeding  who  may  file 
the  undertaking,  and  it  is  to  be  approved  by  the  court  in 
which  the  proceeding  is  pending.  This  statute  assumes  that  an 
action,  such  as  is  required,  with  a  complaint,  alleging  all  the 
circumstances  necessary  to  support  the  proceeding  to  enforce 
a  lien,  has  been  commenced,  and  then  it  declares  that  the 
^<  defendant  may  file  his  undertaking.^  The  surety  undertakes 
only  to  pay  the  judgment  obtained  in  the  mode  pointed  out 
by  the  law.  The  action,  however,  in  this  case  was  com- 
menced before  the  lien  was  discharged.  This  shows  that  it 
was  not  a  proceeding  under  the  statute  or  in  conformity  with 
it.  The  lien  is  like  a  mortgage,  and  is  on  property  to  be  fully 
described.  It  may  be  utterly  void,  and  still  the  mechanic 
have  a  good  action  at  law  for  the  debt.  When  he  forecloses  on 
the  lien,  he  must  allege  that>he  has  filed  bis  notice,  he  must 
describe  the  property,  and  aver  that  the  debt  arose  from  hav- 
ing furnished  material  or  labor  in  the  construction  of  the 
building,  and   it   must  appear   that   he   has   brought   his 
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action  within  the  year,  and  that  the  whole  proceeding  i» 
brought  in  the  proper  manner  and  form.  The  surety  who 
executes  the  undertaking  has  a  right  to  defend  himself 
upon,  all  these  pohits  in  tbe  prooeeictiog  tpr  miUjvm  tbellem 
He  has  not  oadKBrtidcenr.ta  fay  sn^oftbec  jp^gaiest  thavk  tiiat 
provided  for  in  t^e  statute.  The  recnod  of  the  judgment^ 
in  the  personal  action,  was  improperly  admitted.  A  new 
trial  is  allowed. 

Oabtteb,  Ch.  J.,  and  Humphbeys,  J.,  dissenting. 
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WfLLTAM  €h.  PHILLIPS  in&  B&IJfJAHIlSr  P.  OILBfiBT, 
HOBAGB  BOUGHTON,  W.  BOWBN  MOORB,  AND 
OOfimBGTICUT'GBNBRAL  LlFfiIl!rS17BAI$0B  COM- 

pAjnr. ' 

In  E(j(tJiTY.— No.  3272. 

A  mechanic  who  has  filed  a  lien  npon  certain  real  estate  for  work  and 
materials  fnmished  in  the  erection  of  houses  thereon,  and  releases  it 
for  the  purpose  of  enabling  the  owner  to  secure  a  new  loan,  cannot 
afterward  claim  to  enforce  the  same  lien  as  against  the  party  making 
each  loan  upon  the  security  of  the  property. 

STATEMENT  OF  THE  CASE. 

The  facts  apparently  established  by  the  testimony  are 
sabstantially  these : 

In  the  month  of  Augast,  1871,  the  complainant  entered 
into  an  agreement  with  the  defendant  Gilbert  to  erect  six 
dwelling-hoQses  on  certain  lots  in  the  city  of  Washin^n, 
for  which  he  was  to  be  paid  the  sam  of  $32,000.  On  the  23d 
day  of  May,  the  complainant  filed  in  the  clerk's  office  a  no- 
tice of  his  intention  to  hold  a  lien  on  the  property  for  labor 
and  materials  of  the  value  of  $27,540.00. 

The  property  had  been  heavily  encumbered  by  Gilbert,  and 
in  November,  1872,  a  sale  thereof  was  made,  by  virtue  of 
certain  tmst-deeds  held  by  one  Eastwood,  and  the  complain- 
ant, Phillips,  became  the  purchaser  at  such  sale.  After  the 
complainant  had  purchased  the  property  he  entered  into  ne- 
gotiations for  a  loan  of  the  sum  of  $36,000  from  the  defendant, 
the  Oonnecticut  General  Life-insurance  Company,  to  be  se- 
cured by  a  trust-deed  on  the  premises  in  question.  These 
negotiations  were  conducted  by  the  complainant  with  J.  G. 
Bigelow,  the  agent  of  the  insurance  company  in  this  city. 
The  abstract  of  the  title  to  the  property  had  been  furnished 
to  Bigelow  by  the  complainant,  and  had  been  forwarded  to 
the  insurance  company  at  Hartford.  With  the  abstract  was 
also  forwarded  a  formal  release  and  discharge,  duly  executed 
by  the  plaintifE^  of  the  lots  de8;:ribed  in  the  bill  from  the  ef- 
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feet  and  operatioa  of  the  olaim  for  meoba&ic's  lien  filed  by 
him. 

Bat  before  the  negotiations  for  the  loan  had  been  completed, 
^d  befcm  th0.prei«i9e(i;  hod  hmst  <m^Key  ed  to  t^e  complAm- 
ant  by  the  tmi«toea  wba  oi^de  Ibe  «aky.6ittiett.  e^boted  a  anle 
tbereof  to  Messrs.  Bemt^hton  &  Moova.  Gilbert^  at.the  time, 
was  largely  indebted  to  the  said  ftrm^  and  they  a^fr  eed  to  bay 
the  property  from  him,  pay  off  whatever  mi  ghl  be  fonnd  due 
to  Phillips  from  Gilbert  for  the  work  done  a  nd  materials 
furnished  by  him  under  the  agreement  between  them,  an  d 
also  to  remove  the  incumbrance  put  on  the  propecty  by  Gil- 
bert, and  then  to  eamplete  the  bouses,  sell  th  eyB^  and  apply 
any  surplns  there  might  be  to^the  rednetiea  of  the  d^t  due 
from  Gilbert  to  them.  The  complainant  assented  to  this 
arrangement,  and  abandoned  the  purchase  he  had  made,  and 
thereupon  the  lots  were  conveyed  in  fee  by  Gilbert  to  Bough- 
ton  &  Mooffe*  At  about  the  same  time,  and  in  consammation. 
of  the  same  arrangement,  a  bargain  was  made  between  the 
complainant  and  Boughton  &  Moor  e ,  whereb$'  the  complain- 
ant agreed,  to  complete  the  b  uUdinge  for  Boughton  &  Moore, 
and  they  agreed  to  pay  him  the  price  originally  agreed  upon 
between  him  and  Gilbert,  deducting  such  p  ayments  as  had 
been  made  by  Gilbert  prior  to  that  time.  The  complainant 
asserted  that  Gilbert  was  in  his  d^bt  fo(  materials  and  work 
to  the  extent  of  $4,000,  but  Gilbert  claimed  that  he  was 
entitled  to  more  credits  than  the  complaina  nt  had  given  him. 
It  was  also  a  part  of  the  agreement  between  the  plaintiff  and 
Boughton  &  Moore,  and  it  was  also  understood  and  approved 
by  the  agent  of  the  insurance  company,  that  Boughton  & 
Moore  should  take  up  the  negotiations  for  the  loan  where  the 
complainant  stopped,  and  procure  the  loan  on  the  same  prop- 
erty. It  was  a  condition  of  making  the  loan,  imposed  by  the 
insurance  company,  that  out  of  the  fund  the  prior  incum- 
brances should  be  removed,  in  order  that  its  security  might 
constitute  the  first  incumbrance.  And  it  was  a  part  of  the 
agreement  between  the  complainant  and  Boughton  &  Moore, 
that,  after  the  debts  secured  by  deeds  of  trust  on  the  ground 
had  been  paid,  the  complainant  should  be  paid  out  of  the 
loan  whatever  sum  might  be  found  due  to  him  for  work  done 
and  materials  furnished  ^or  Gilbert.     It  was  also  agreed 
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that  ft  eertaio  netb  for  93,000,  tdade  by  Gilbem  and  given  to 
complainant,  and  then  overdue  and  nnpaid,  shonld  also  be 
taken  up,  and  that  the  balance  of  the  loan  should  be  paid  to 
him  for  the  materials  famished  and  labor  performed  by  him 
ibr  Bottgitttbn  &  Moore,  tinder  bis  agreement  with  them.  The 
insurance  company,  some  time  In  Febmary,  1S73,  relying 
npoB  the  abstract  of  title,  and  the  release  of  the  lien  of  the 
oemfplainant  held  by  it,  mie^e  the  loan  and  advanced  the 
snm  of  $36,000  npon  the  secnrity  of  the  property.  The  com- 
plainant therenpon  went  to  work  to  complete  the  hooses  for 
Bonghton  &  Moore,  as  agreed  npon  between  them.  The 
money  loaned  was  piud  ont  by  Bigelow,  the  agent  of  the  com- 
pany, and  he  paid  the  snm  of  $18,873  to  take  np  the  trust- 
deeds  ontstaaidTng  on  the  lots ;  he  paid  the  overdne  note  for 
$3,000,  as  agreed,  and  he  paid  to  the  complainant,  out  of 
the  fnnd,  the  sum  of  $6,000.  The  complainant  proceeded 
with  the  work  nntil  some  time  about  the  11th  of  Jane,  1873, 
and  tliea  abandoned  the  houses,  and  filed  the  bill  in  this  court 
to  enforce  the  old  claim  for  lien  filed  against  Gilbert. 

The  court  below,  July  8«  1875,  passed  a  decree  dismissing 
the  bill  with  costs.  An  appeal  was  taken  to  the  general 
term  by  the  complainant : 

Appleby  A  Edmonston  for  complainant : 

It  appears  from  the  testimony  that,  at  a  sale  made  by  the 
trustee,  under  a  deed  of  trust  from  Gilbert  prior  in  date  to 
Phillips's  lien,  Phillips  bid  for  the  property,  but  did  not  com- 
ply with  the  terms  of  sale,  and  that  a  dispute  arose  be- 
tween Gilbert  and. the  trustee  as  to  the  validity  of  the  sale. 
The  sale  was  made  in  October  or  November,  1872.  After 
Phillips  had  bid  at  this  sale,  J.  G.  Bigelow,  the  agent  of  the 
Oonnecticut  Life- Insurance  Company,  expressed  to  Phillips 
the  <^inion  that  he  could  negotiate  a  loan  of  $36,000  with 
said  company.  Phillips  procured  an  abstract  of  title,  which 
showed  a  Hen  filed  by  himself  for  $27,000.  When  Bigelow 
was  abont  to  go  to  Hartford,  Conn.,  to  secure  this  loan,  Phil- 
lips signed  a  release  of  lien. 

On  the  part  of  the  complainant,  it  is  contended  that  this 
release  delivered  to  Bigelow  was  only  to  be  used  in  case  the 
loan  was  made  to  Phillips,  and  returned  to  him  in  case  the 
27  D 
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loan  was  not  made  to  him,    Pbiilipa,  ia  his  teetimony  in  re- 
buttal, page  2,  saya: 

^'I  think  I  gave  him  (Bigeloi^)  anch  release.  When  he 
was  about  to  start  for  Hartford  with  the  abstract,  he  sug- 
gested to  me  it  would  be  necessary  to  have  a  release  of  lien 
to  place  in  the  hands  of  the  company  to  give  them  authority 
to  release  the  lien  before  the  loan  could  be  made  to  me.  That 
was  to  be  used  only  if  the  loan  was  made  to  me,  and  returned, 
in  the  event  of  my  not  getting  the  loan." 

The  written  release  of  lien  not  being  given  either  to  the 
debtor  or  his  agent,  or  to  the  proper  officer  of  the  court,  to 
whom  it  was  directed,  the  discharge  of  the  lien  was  not  com- 
plete. Phillips  on  Mech.  Liens,  sec.  295 ;  Wetherill  vs.  Harherty 
2  Barr.  Penn.  St.,  348.  The  lien  of  a  mechanic  is  not  waived  or 
released  except  by  plain  acts.  Hindman  vs.  Lybrand^  14  S» 
and  B.,  31. 

Enoch  Totten^  for  defendant,  contended  that  complainant 
cannot  maintain  this  action,  because — 

Ist.  He  practically  joined  inthe  conveyance  from  Gilbert  to 
Boughton  &  Moore,  and  therefore  is  estopped  from  setting 
up  this  lien  against  them.  Phillips  on  Mech.  Liens,  sec.  390  ^ 
Bigelow  on  Estoppel,  369 ;  Do%^  vs.  Barnes^  4  Gill,  1 ;  Alex- 
ander vs.  ISlavens^  7  B.  Mon.,  356. 

2d.  He  accepted  the  promise  of  Boughton  &  Moore  to  pay 
for  the  work  done  and  materials  furnished  by  him  for  Gilbert^ 
and  actually  received  $6,000  by  virtue  of  the  promise.  By 
accepting  the  personal  obligation  of  third  persons  to  pay  the 
debt,  he  waived  and  discharged  his  lien.  The  acceptance  of 
said  security  is  inconsistent  with  the  intention  of  holding  a 
lien.  Strong  vs.  Orant^  18  Wall.,  623 ;  Brady  vs.  Anderson, 
24  m.,  113 ;  Kingley  vs.  ThomaSy  28  111.,  505  5  Bennerson  vs. 
Thayer^  23  III.,  374;  Whiting  vs.  Joslinj  108  Mass.,  103;  4 
Kent's  Com.,  153 ;  2  Sugden  on  Vendors,  59 ;  Brown  vs.  Gil- 
manj  1  Mas.,  212 ;  Fish  vs.  Rowland,  1  Paige,  20 ;  Williams 
vs.  Roberts,  5  Ohio,  35  ;  Conover  vs.  Warren,  1  Gilm.,  601. 

3d.  The  plaintiff  cannot  maintain  a  suit  on  the  lien  filed  for 
work  done  and  materials  provided  under  the  contract  with 
Boughton  &  Moore.  To  enable  a  builder  to  enforce  a  lien  of 
this  kind,  the  labor  and  materials  must  have  been  furnished 


1876.]  SUPBEMB  OOITBT,  D.  0.  419 


FMitipir  m  mihenti  tn. 


in  parsaance  of.  a  eontraot  with  the  owner  of  the  lots,  and 
throagh  the  instramentality  of  a  notice  of  an  intention  to 
hold  a  lien  upon  the  pn^erty  fbr  the  pattioalar  work  and 
materials,    ilev.  Stat,  D.  a,  eeod*  690,  693. 

4tfa.  The  lien  was  discharged  by  the  delivery  of  the  release 
to  the  insarance  company.  The  complainant/  after  indncing 
the  insarance  company  to  part  with  its  money  on  the  faith  of 
the  release,  and  having  received  a  large  part  of  that  money 
himself,  is  estopped  fixHn .  setting  up  the  lien.  Bigelow  on 
Estoppel,  a69. 

Mr.  Jastice  Wyleb  delivered  the  opinion  of  the  court : 

The  simple  question  in  this  case  is,  whether  a  mechanic 
who  had  filed  a  lien  upon  a  certain  piece  of  property,  and^ 
released  it  to  enable  the  parties  owning  the  land  to  make  a 
loan,  can  afterward  claim  the  lien  as  against  those  who  have 
advanced  the  money.  We  think  not.  The  decree  appealed 
from  is  therefo)re  affirmed. 


420  StTPBEMS  CotJBT,  D.  C.         [January  T. 

'  I  ■  ■ — *  - 

Dodge  vs.  VrMtMtoB^  BcHk  tH  a1. 


AMASA  T.  C.  DODGE  vs.  THE  TEEEDMAISPS  SAV- 
INGS AND  TRUST  COMPANY,  JOHN  S.  JONES, 
JOHN  E.  KENDALL,  JACOB  LADO  W,  AND  OEVILLB 
D.  VAUGHAN. 

Ik  EQmTT.— No.-40il. 

I.  The  ossigneo  of  two  several  promissory  notes  is  entitled  to  the  benefit 

of  a  deed  of  trnst  etecnted  to  seenre  their  payment. 

II.  The  maker  of  said  notes,  being  nnaUe  to  pay  them,  made  an  arrange- 

ment with  a  bank  to  carry  them  for  six  months  and  hold  them  as 
collateral  for  the  payment  of  a  new  note  which  hCi  the^  maker,  on  his 
part  gaye  the  bank  for  the  amonnt  of  the  money  advanoed.  ThA 
tmstee  who  held  the  notes  for  coUeotton  indorsed  them  to  the  bank 
undw  this  arrongemeDt,  and  received  the  sum  due  theteon  :  Hbld, 
that  this  was  not  a  payment  and  extinguishment  of  the  notes  so  as  to 
relieve  the  deed  of  trust,  and  that  it  made  no  diffeienoe  whether  the 
bank  took  theso  notes  only  as  collateral,  for  they  would  have  a  right 
to  enforce  the  trust  if  the  new  note  was  not  paid. 

STATEMENT  OF  THE  CASE. 

The  complainant  seeks  by  his  bill  to  obtain  a  release  of  a 
certain  deed  of  traat  npon  lot  5,  in  sqaare  763,  in  the  city  of 
Washington.  The  cause  was  heard  in  the  conrt  below  npon 
the  pleadings  and  proof,  and  the  following  facts  appear : 

In  September,  1870,  one  Charles  H.  Holden,  being  the 
owner  of  the  property  in  controversy  and  also  other  lots, 
made  two  promissory  notes,  bearing  date  September  23, 1870, 
each  for  the  sam  of  $1,892.50,  payable,  with  interest  at  Si  per 
cent.,  to  the  order  of  J.  S.  Ladow  &  Co.,  one  in  six  and  the 
other  in  twelve  months  from  date.  To  seenre  the  payment  of 
these  notes  Holden  executed  and  delivered  a  deed,  whereby 
he  conveyed  the  property  in  question,  with  other  property, 
to  the  defendant  Jones,  in  trust,  with  the  usual  powers  to 
sell  in  case  of  default  Between  September  4,  1871,  and 
April  1, 1872,  Holden  paid  on  these  notes  about  $2,200,  and 
such  payments  were  indorsed  upon  them  by  Ladow  &  Go. 
The  notes  were  afterward  sent  to  the  defendant  Jones  by 
the  holders,  Ladow  &  Co.,  with  orders  to  collect  them,  and 
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he  was  pressing  Holden  tor  payment.  Holden,  being  unable 
to  pay  the  notes,  made  an  arrangement  with  the  Freedman's 
Savings  and  Trost  Oompany,  by  which  that  company  agreed 
to  take  tile  notes  JGrom  Ladow  &  Co.  and  carry  them  for 
Holden  for  six  mouths,  and  Holden,  on  his  part,  agreed  to  pay 
the  trost  company  interest  at  the  rate  of.  10  per  cent,  on  the 
amount  advanced  by  it  Holden  then  advised  Jones,  the 
holder  of  the  notes,  that  he  had  made  the  arrangement  be- 
fore described,  and  requested  him  to  take  the  securities  and 
deliver  them  to  the  bank,  and  receive  his  money  for  them. 
On  the  2^th  day  of  October,  1S72,  Jones  went  to  the  bank 
with  the  notes  and  the  deed  of  trast  by  which  they  were 
secured,  and  delivered  them  to  the  actuary  of  the  trust  com- 
pany, who  thereupon  paid  him  the  sum  of  $2,206,  that  being 
the  amount  of  principal  and  interest  due  on  the  notes  at  that 
date.  To  complete  the  transaction  according  to  the  agree* 
ment,  Holden,  about  a  week  afterward,  went  to  the  bank  and 
gave  his  note  for  the  sum  of  $2,205,50,  payable  in  six  months, 
with  interest  at  10  per  cent.  It  is  admitted  by  complainant 
that  these  notes  were  to  be  held  by  the  bank  as  collateral  to 
secure  the  pt^ment  of  Holden's  note,  which  he  gave  the  bank 
to  carry  the  notes  secured  by  their  trust-deeds. 

After  all  these  transactions,  and  on  the  9th  day  of  Septem- 
ber, 1873,  the  complainant  purchased  from  one  Frank  Bell 
the  lot  which  he  now  seeks  to  have  discharged  from  the  trust. 
And  be  asserts  that  an  abstract  of  the  record  of  the  convey- 
ances and  incumbrances  of  the  property,  showing  that  it  was 
free  from  incupabrances,  was  delivered  to  him  at  the  time  of 
said  parchase. 

The  complainant  asserts  in  his  bill,  and  produces  testi- 
mony tending  to  show,  that,  at  the  time,  Holden  offered  as  a 
security  for  the  pc^ment  of  these  notes  a  house  and  lot  on 
the  corner  of  A  and  Second  streets,  now  owned  by  defendant 
Kendall,  and  which  at  that  time  was  not  completed.  Ladow 
objected  to  the  security  in  consequence  of  the  house  not 
being  completed,  and  Holden  finally  agreed  to  include 
lot  5,  in  square  763,  (now  owned  by  the  complainant,)  with 
the  understanding  and  agreement  that,  when  the  house  was 
completed  and  a  partial  payment  made,  a  portion  of  the 
property  should  be  releasefl.    This  payment  was  made,  but 
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memberfe)  of  the  firm  of  Ladow  Sc  Oq.  swear  that  they 
never  directed  Jones  to  release  the  trant'deed  on  said  lot. 
It  seems  from  the  evidence  that  Jones,  the  tmstoe,  had 
informed  Holdea  and  Dodge  that  he  had  i^eosed  it  j  avd 
Jones  swears  that  he  has  no  recollectioii  of  exeeating  my 
sach  release,  and  does  not  believe  he  ever  has.  He  also 
states  that,  after  having  his  attention  called  t?o  the  matter, 
he  requested  his  attorney  to  examine  the  records  and  ascer- 
tain if  there  was  any  such  release;  and  he  foajid  that, 
instead  of  his  having  released  said  lot  5,  it  ^as  a  releaae  9a 
other  property,  under  another  deed  of  trasit,  that  he  had 
released. 

Upon  this  presentation  of  the  case,  the  justi/oe  holding  the 
special  term  held  that  the  transactioos  with  the  Freedman's 
Savings  and  Trust  Company  were  equivalent  to  a  payment 
and  extinguishment  of  the  notes,  and  passed  a  decree  declar- 
ing t^t  they  had  been  '<  fully  paid,"  and  directing  the  trustee, 
the  defendant  Jones,  to  execute  and  deliver  to  the  complain- 
ant, ^'within  twenty  days,"  a  deed  of  release  discharging  his 
property  from  tiie  incumbrance,  and  also  directing  that,  in 
the  event  of  the  failure  of  the  trustee  so  to  do,  the  decree 
should  ^^  operate  as  a  final  release  of  the  said  property." 

The  cause  is  now  heard  on  an  appeal  from  this  decree. 

J.  Daniels  for  complainant : 

The  defendant  Jones  was  the  trustee^  Ladow  &  Co., 
the  owners  of  the  notes,  sent  them  to  him  for  collection,  not 
for  sale  or  transfer.  He  could  not  transfer  the  notes  as 
trustee ;  that  was  no  part  of  his  trust.  He  could  receive  the 
money  for  the  notes  and  give  them  up ;  and  this  he  did, 
and  delivered  them  to  the  actuary  of  the  bank,  who  was  then 
acting  as  the  agent  of  Holden ;  and  the  money  paid  was 
Holden's  money,  and  when  it  was  paid  the  notes  were 
his;  and  the  money  paid  was  money  belonging  to  Ladow  & 
Go.  in  the  hands  of  their  trustee.  This  was,  then,  a 
final  payment  of  these  notes  by  Holden  with  his  own  money, 
borrowed  from  the  bank  on  his  own  note.  And  now  the  ques- 
tion is,  can  he,  by  agreeing  with  the  bank  that  these  notes,  So 
paid  as  aforesaid,  shall  be  held  as  collateral  security  to  his 
own  note,  and  thereby  revive  the  notes  as  against  the  prop- 
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«rty  given  as  seciiritj'  for  their  payment.  We  emphatically 
nDfiweTy  ''Ifo;  he  cannot."  The  power  of  the  trustee  ceased 
the  moment  be  reeeived  the  money  on  these  notes,  and  it 
oasnot  be  renewed  by  Holden  as  against  Dodge  or  any  other 
pnrcbaseES  subsequent  to  the  trust 

JEikoeh  ToUen  for  defendants : 

The  general  principles  upon  which  this  cose  depends  are 
simple  and  plain.  If  a  judgment  or  other  debt  or  incnm- 
brance  be  paid,  not  by  one  who  is  a  party  thereto,  but  by  a 
third  person,  the  debt  will  be  exUngnished  or  not  according  to 
the  intention  of  the  parties,  and  a  transfer  or  assignment 
thereof,  whether  valid  or  void,  affords,  under  all  circumstan- 
ces, unequivocal  e\«idence  of  an  intention  not  to  extinguish 
Harhuck  vs.  Vanderhilt,  20  N.  Y.,307 ;  Mead  vs.  York,  6  N.  Y., 
449. 

If  this  money  had  been  paid  directly  to  Holden,  the  debtor, 
under  an  agreement  that  the  note  and  deed  of  trust  should 
be  assigned  to  the  banbr  for  its  security,  (even  though  the 
holder  of  the  mortgage  had  no  knowledge  of  the  agreement,) 
and  instead  of  procuring  such  assignment  he  had  paid  over 
the  money  and  obtained  a  release  in  fraud  of  the  rights 
of  the  bank,  this  court  would  have  been  bound  to  annul 
the  release  and  enforce  the  trust  against  all  persons  having 
notice  of  the  rights  of  the  bank.  Downer  vs.  Miller^  15  Wis., 
612 ;  FreedmarCs  Savings  and  Trust  Company  vs.  Dodge^  MS. 

If  the  assignment  had  been  made  by  Ladow  &  Co.  for  the 
benefit  of  the  bank,  but  without  its  knowledge,  the  trust 
would  have  been  valid  and  the  trust  company  could  have  en- 
forced it.  A  n  apsignn^ent  made  or  trust  created  for  the  bene 
fit  of  one,  without  his  knowledge,  can  be  enforced  by  the 
beneficiary.  Atldn  vs.  Barwich,  1  Strange,  165  j  Cumberland 
vs.  Codringtouy  3  Johns.  Ch.,  261 ;  Berly  vs.  Taylor ^  5  Hill,  576 J 
Downer  vs.  Miller^  15  Wis.,  611. 

In  the  present  case,  the  complainant  has  no  equities  as 
against  the  trust  company.  The  deed  of  trust  was  duly  re- 
<;orded,  and  the  assignment  to  the  bank  was  made  nearly  a 
year  before  the  complainant  bought  the  property.  If  the  per 
son  from  whom  he  purchased  imp  osed  upon  him  by  using 
a  false  or  fraudulent  abstract  of  title,  he  should  eeek  his 
remedy  at  law  against  his  vendor  for  the  fraud. 
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Mr.  Justice  Huhphbeys  delivered  the  opinion  of  the  coart : 

The  Imef  record  we  have  in  this  case  discloses  that,  in  1870^ 
Charles  H.  Holden  had  and  possessed  certqin  lots  of  ground  in 
Washington  Qity;  that,  in  September,  1870,  said  Holden 
made  and  executed  two  notes  amounting  to  $3,500,  to  secure 
the  payment  of  which  he  executed  a  deed  of  trust  upon  said 
lots  of  ground. 

It  appears  after  that  that  Frank  Bell  bought  the  property, 
and  said  Bell,  on  the  9th  of  September,  1873,  conveyed  the 
same  to  Dodge,  the  complainant. 

Complainant  alleges  that  Bell  represented  he  had  a  good 
title,  and  that  he  never  discovered,  till  October,  1872,  that  the 
Freedman's  Trust  Company  hdd  a  deed  of  trust  upon  said 
property.  Said  notes  were  payable  to  Ladow  &  Ga,  trans- 
ferred by  them  to  the  Freedman's  Trust  Company,  which  car- 
ried the  security  of  the  mortgage. 

Comx>lainant  alleges  that  Ladow  &  Co.  directed  a  release  to 
be  made  of  lot  5,  in  square  763,  and  that  Jones,  trustee,  told 
complainant  he  had  released  it. 

The  bill  seeks  to  have  lot  5  released. 

Every  material  allegation  in  the  bill  is  denied  by  all  de*- 
fendants,  but  especially  is  it  not  set  up  that  the  Freedman's. 
Company  participated  in  anything  except  the  lending  its 
money  upon  the  fsAth  of  the  deeds. 

It  is  pretended  by  the  bill  that  the  bank  took  the  deeds  as 
collateral  only  f  but  this«would  make  no  difference,  for  all 
deeds  of  trust  are  mere  collaterals.  The  bank  has  a  right  to 
the  collaterals.  Even  if  the  bank  had  put  the  collateral  into 
the  hands  of  Holden  for  collection,  it  would  not  have  lost  its 
lien.    See  Clark  vs.  laUtty  21  Wall,,  369. 

We  can  see  no  ground  for  taking  from  the  bank  the  secur- 
ity  for  the  payment  of  the  moneys  loaned  on  the  faith  of  the 
lots.  There  is  nothing  to  show  that  it  has  reliDquished  its 
hold,  and  whatever  may  have  been  the  conduct  of  other  par- 
ties, that  cannot  affect  its  rights. 

The  deeds  were  regularly  executed  and  recorded,  and  con- 
stitute a  lien  till  the  debt  is  satisfied. 

Decree  reversed. 


Mr.  Justice  Wtlie  dissenting. 
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JOHX  DIXaN  vs.  JOHN  T.  N.  WILKINSON. 

AT  Law.— No.  11172. 

If  a  man  digs  upon  his  own  land,  and  uses  such  care  as  an  ordinarily  pru- 
dent man  wonld  nse  in  making  excavations  and  building  his  walls, 
he  is  not  liable  to  an  adjoining  lot-owner,  whose  hoose  has  been 
injured  thereby. 

STATEMENT    OF    THE   CASE. 

The  defendant  owns  a  lot  of  land  in  the  city  of  Washing- 
ton adjoining  the  lot  of  plaintiff,  and  the  latter  has  bronght 
this  action  to  recover  damages  for  an  injory  occasioned  by 
the  defendant  digging  his  said  lot  and  removing  the  earth 
which  sQstained  the  foundations  of  the  plaintiff's  house  care- 
lessly and  negligently,  by  reason  of  which  the  side  of  his  said 
house  dropped  down,  cracked  and  injured  the  walls,  doors, 
floors,  windows,  and  roof,  to  his  damage,  &c. 

The  plea  is,  not  guilty. 

Upon  the  trial  of  the  cause,  the  plaintiff  introduced  evidence 
tending  to  prove  the  issue  on  his  part,  and  the  defendant  having 
introduced  evidence  to  show  that  in  making  the  excavation 
and  in  building  his  walls  he  had  used  reasonable  precaution  to 
prevent  injury  to  the  dwelling  of  the  plaintiff,  and  the  case 
having  been  argued  to  the  jury  by  the  counsel  for  both  parties,, 
and  the  court  having  charged  the  jury,  the  counsel  for  the 
defendant  asked  the  court  to  further  charge  that,  '^  if  they 
find  from  the  evidence  that  the  excavation  of  the  defendant  was 
entirely  within  his  own  line,  and  he  used  such  care  as  an  ordi- 
narily prudent  man  would  have  used  in  making  his  excavation 
and  building  his  walls,  the  plaintiff  is  not  entitled  to  recover.'' 
And  asked  the  court  to  furth§r^harge  the  jury,  "if  they  find 
from  the  evidence  that  the  excavation  of  the  defendant  was  en- 
tirely upon  his  own  land,  and  that  the  building  of  the  plaintiff 
was  over  defendant's  line,  and  the  defendant  had  so  notified  the 
plaintiff  and  required  him  to  remove  it,  the  plaintiff  is  not 
entitled  to  recover  for  any  injury  to  his  house,  unless  the  jury 
find  that  the  defendant  was  guilty  of  gross  and  wanton  neg- 
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ligeDce  in  making  bis  excavation  and  bnilding  his  walls." 
And  asked  the  courti(tot[Qribe|  charge  the  jnry,  '4f  they  find 
.from  the  evidence  that  the  defendant's  excavation  was  entirely 
within  his  own  line,  and  that  he  used  such  precautions  as  an 
ordinarily  prudent  man  would  have  taken  to  prevent  injury 
to  the  house  of  the  plaintiff,  but,  in  consequence  of  bad 
weather,  a  portion  of  the  foundation  was  thrown  down,  and 
the  crumbling  of  the  earth  caused  a  settling  of  the  plaintiff's 
house,  the  defendant  is  not  liable  for  any  damage  occasioned 
thereby  5  '^  which  several  instructions  the  court  refused  to  give, 
and  the  defendant's  counsel  excepted  to  the  refusal  to  charge 
as  requested,  and  also  to  the  charge  as  given ;  and  there  being 
a  verdict  in  favor  of  the  plaintiff,  the  case  comes  here  upon 
the  exceptions  just  mentioned  by  the  appeal  of  the  defendant. 
The  court  in  general  term  were  unanimously  of  opinion  that 
the  exceptions  were  well  taken;  and  that  the  iastntctions 
asked  for  on  the  part  of  the  defendant  correctly  expressed 
the  law  to  be  given  to  the  jury.  It  follows  that  the  verdict 
must  be  set  aside  and  a  new  trial  granted. 


Middle  &  Thomas  for  plaintiff. 
8.  8.  HeiiJck  for  defendant. 


REPORT  OF  CASES 

TOE  SGPBEMG  COURT  OF  THE  DISTKIOT  OF  COLUMBIA, 

AT  APKIL  GENERAL  TEEM,  1876. 


EMMA  E.  FISKB  vs.  JOHN  G.  BIGELOW. 

At  Law.— No.  13122. 

L  Afr  oomuon  law  »  married  womaa  eoidd  not  maintain  an  action  in  her 
own  right,  bat  the  act  of  Congress  cegulating  the  rights  of  married 
women  enables  them  to  sue  the  same  as  if  they  were  sole  in  regard 
to  their  separate  estate. 

U.  It  is  not  necessary,  thoogh  proper,  to  allege  in  her  declaration,  when 
she  sues  alone,  that  the  subject-matter  of  the  suit  relates  to  her  sepa- 
rate estate,  or  that  she  is  a  married  woman.  It  will  answer  the  re- 
quirements of  the  statute  if  these  facts  are  disclosed  by  the  evidence 
on  the  trial. 

III.  Where  the  plaintiff  commences  an  action  to  recover  possession  of 
premises  under  the  landlord-and-tenant  act,  and  the  defendant  inter- 
poses the  plea  of  title  in  himself,  it  will  be  no  defense  to  saoh  action 
that  the  plaintiff  claims  title  under  a  deed  executed  at  a  sale  of  the 
premises  by  virtue  of  a  deed  of  trust,  even  if  there  was  a  defective 

.  execution  of  a  power  of  sale  contained  in  such  trust-deed. 

IV.  A  proceeding  under  the  landlord-and-tcnant  act  is  not  an  action  of 
ejectment,  and  the  plaintiff  may  recover  possession  although  only 
showing  an  equitable  title. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  commonced  before  a  jastice  of  the  peace^ 
nnder  chapter  19  of  the  Revised  Statutes  of  this  District,  in 
regard  to  landlord  and  tenant.  The  plaintiff  complained  that 
certain  tenements  and  premises  known  as  No.  1540  Ninth 
street,  in  the  city  of  Washington,  were  unlawfully  detained 
from  her  by  the  defendant,  whose  estate  as  tenant  therein  had 
been  determined  by  a  notice  to  quit,  in  writing,  of  thirty  days. 
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The  defeDdant  pleaded  titie  id  Mtnaelf^  aad,  tiiejaslioe,  in 
accordance  with  the  requirement  of  the  dtaliste  ii^  sach  ease^ 
returned  all  the  psvoeeediogB  before  him- to  thisooart 

On  the  trial  of  the  cause  the  plaintiff  offered  in  «TideQoe 
her  deed  of  thepremises^in  QQeBtton,  from  which  it  ajppMied 
that  she  had  purchased  the  premises  at  arsaiecuiAer  a4Md 
of  trust.  The  deibndaiit  ohj^wrtiedto  the  deed^ot^'theigMiiiid 
that  the  premises  described  therein  did  not  oorrenpond  with 
those  described  in  the  affidavit  »ccompanyiag  the  original 
complaint.  Thereupon,  by  diredton  of  the  court,  the  i^aint* 
iff  filed  an  amended  declaration,  iu  which  the  premises  wete 
set  forth  eonrectfy.  Ta  thie  amended  deolaratlon  the  defend- 
ant pleaded  that  the  plaintiff,  being  a  married  womao,  liv^ing 
with  her  husband,  could  not  maintain  her  aotion  without 
joining  her  husband  in  the  «ait|  as  her  deehiratioD  did  o^t 
show  tiiat  she  had  a  s^arate  estate  whieh  had  been  acKiuired 
from  other  sources  than  that  of  her  husband.  The  t&art 
sustained  a  demurrer  to  this  plea.  The  defendant  -then  filed 
three  pleas — 

1st.  Denying  tbe  unlawful  detainer^ 

2d.  Averring  title  in  himself;  and 

3d.  Averring  that  plaintiff's  only  claim  to  t^e  pvefinises  is 
by  a  void  deed,  whieh  was  obtained  without  consideration 
and  in  fuaad  of  the  defendant's  rights^  The  other  faet& 
necessary  to  an  understanding  of  the  case  are  fully  stated  in 
the  opinion  of  the  court,  and  it  is  not  necesssury  to  repeat 
them  here. 

0.  D.  Barrettj  for  plaintiff,  made  and  relied  upon  the  follow* 
ing  points : 

1.  A  married  woman,  without  joining  her  husband  as  a 
party  plaintiff,  may  maintain  an  action  in  her  own  name  with* 
out  averring  in  her  declaration  that  she  has  »oIe  and  s^arate 
property,  acquired  from  sources  other  than  gift  or  conveyance 
from  her  husband. 

This  question  has  been  considered  by  the  supreme  judicial 
court  of  Massachusetts,  under  a  statute  similar  to  our  statute 
on  the  same  subject. 

The  Massachusetts  statute  read^  as  follows:  '<A  murried 
woman  may  bargain,  sell,  and  convey  her  separate  real  and 
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personal  pfopecty^  enter  infio  «ny  contracts  in  referenoe  to  the 
same,  carry  on  any  trade  or  bnstnessi  and  perform  any  labor 
or  serviMa  <m  her  sole  and  separate  aeeomit,  and  sue  and  be 
soad  itt^ll'mattetsbtevingiielation  to  li«r  sepaMte  property, 
barikMMSytarate^sarvMes,  Mmmt^  andearaings,  in  tbe-sameman- 
iMitaftif  8he«v«aeaDle.?'   <3«n«0tat  Mass.,  p^  686,  part  par.  3. 

Sie^aastisa  arose  in  Massaehosetts  in  the  case  of  Hubert 
^m  JM,  90  llMS-t  198.' 

3%e«o«t8iiy:  *<  When  a  8iiitatla^is1>rong1itT»y<ir against 
a«atriednivMwn£or a  eaoseof  aetion  to  whioh  she  is  eBftitled, 
or  ior  wbiob  aba  is  liable  nader  our  statntes,  it  is  not  neces- 
aaiy  toaQ^gein  tbe  writ  bar  marriageand  thattiteanbjectrmat- 
tar  of  tbs  saii  mtm  her  sole!  aad  separate  property  er  ssrviees.'' 
Sea  also  Faa  Bw^en  vs.  Swm^  4  AUen,  380;  B^lbim  vs. Pat- 
tmr^  11  AUeo,  I«i8f  98  Mass*,  532. 

2*  Ammrritd  icwmii,  Aoniiif  ao  sole  m'sepmnite  frofertyj  can 
osfairs  wehfr9§eN§  ^  pmrehase. 

It  is  the  traosfenring  of  the  title  of  the  property  fiMnn  its 
fbrmor  owner  to  the  wife  that  makes  it  her  sole  and  separate 
property.  , 

The  consideration  she  may  give  for  it,  whether  in  money 
or  in  hei?  own  obligations,  hue  nottiittg  to  do  wiUi  the  vest- 
iag  oi  titte  in  her»  .  The  validity  of  bar  obligation  given  for 
real  estate  has  <been  serioasly.  questioned  and  carsfollyoon- 
sidered  by  itbe  eoarts,  resalti&g  in  the  afflrmaooe  of  their  va- 
liditfy.  Steamrt  vs.  Jmktngsy  6  AUen,  300 ;  10  Allen,  M« 
Sncb  a  deed  nnder  the  old  law  vested  the  title  in  the  wife, 
bat  limited  her  rights  in  the  property  to  the  same  extent  it 
gave  ttie.basband  an  intenest  in  it.  Uie  present  law  gives 
the  hosband  no  rights  in  the  property  and  imposes  no  restric- 
tioas  on  the  wife.  The  eqnitable  title  to  the  property  became 
vested  in  the  plaintiff  by  the  assignment  from  Gilman  to  her. 
What  the  consideration  given  to  Gilman  was  does  not  ap- 
pear, nor  the  name  of  tlie  party  who  paid  it  It  may  have 
been  a  gift  firom  Gilman. 

The  case  in  point  is,  tberef<Hre,  that  of  a  msiried  woman 
having  acquired  the  equitable  title  tea  piece  of  property 
from  a  party  other  than  her  husband,  subject  to  an  incum- 
brance of  #5,0U0,  all  of  which  she  has  paid  off,  as  set  forth 
in  the  record. 
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William  B.  Bawes  for  defendant : 

As  the  plaintiff  Boaght  to  reoovec  upon  ber  deed  ftom  tke 
trnsteesj  it  was  iawmbeat  npon  lier  to  riu>w  tkat  tb^  had 
folly  conformed  to  the  reqainements  of  the  trust  reposed  in 
them,  before  she  ooold  daim  that  saoh  a  legal  rd«tioii  existed 
between  herself  and  the  defendant  as  to  enable  her  to  sas- 
tain  this  action.  The  property  sold  by  the  trastees  was  bid 
in  by  Virgil  0.  Oilman^  and  he  instraeted  the  traeteee  to  deed 
the  same  to  the  plaintiff  npon  ber  complying  with  the  terms 
of  sale.  Gilman  would  be  oompcdled  to  comply  with  the 
published  terms  of  sale  before  be  woold  be  entitled  to  a 
deed.  If  Oilman  could  make  the  assignment  at  all,  as  stated 
on  page  8  of  exceptions,  he  eonld  make  it  only  npon  the  ex- 
press conditions  npon  which  he  made  the  porchase  himself^ 
and  a  deed  to  Gilman  or  his  assignee,  without  a  foil  ccMnpIi- 
ance  with  the  requirements  of  the  trost,  wonld  be  void.  U. 
S.  Dig.,  vol.  1,  718;  Hunt  vs.  Totcnsendy  32  Md.,  336;  MilU 
vs.  Toytor,  30  Tex.,  7 ;  Young  vs.  Van  Benihuyaen^  30  Tex., 
762. 

And  especially  is  this  the  law,  for  the  reason  that  there  is 
no  equity  of  redemption  after  foreclosure  and  sale.  When 
the  trastees  have  made  sale  of  the  grantoi^'s  property,  they 
have  wholly  divested  him  of  all  title  to  the  premises,  in- 
cloding  his  right  to  redeem.  Kinsley  vs.  AmeSj  2  Met.,  29  ; 
Eaton  vs.  Whitingy  3  Pick.,  484 ;  Turner  vs.  Johnson^  10  Ohio, 
204;  Bloom  vs.  Van  Eensselaery  15  111.,  503;  Jackson  vs.  Senry, 
10  Johns.,  185.  And  because  this  is  so,  unless  all  the  essen- 
tial requisites  of  the  power  contained  in  the  deed  of  trust  are 
complied  with,  the  sale  will  pass  no  title  to  the  purchaser. 
Ormsby  vs.  Tara$eonj  3  Litt,  404 ;  Joy  vs.  Oilbertj  2  P.-Wmd., 
13 ;  Mills  vs.  Banks,  3  P.-Wms.,  1. 

To  maintain  this  action,  the  plaintiff  must  have  the  legal 
in  contradistinction  to  the  equitable  title.  Oilmer  vs.  Poin- 
dexter  J 10  How.,  257.  A  court  of  law  in  general  recognizes 
only  the  legal  owner  of  property ;  and  every  action  that 
is  founded  on  the  legal  title  must  be  brought  by  or  in  the 
name  of  the  party  in  whom  that  title  is  vested,  Mordecai  vs. 
Parker,  3  Dev.,  425.  Such  party  must  sue  in  ejectment.  Oox 
vs.   Walker,  26  Maine,  504 ;  MaUhews  vs.   Ward,  10  Gill  & 
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Johus.,  443 ;  Beach  vs.  Beadhj  14  Yt,  28 ;  Wright  vs.  Douglass^ 
3  Barb.,  559 ;  Jfoore  vs.  JStcmcff,  11  Ohio,  334.  But  the  plaintr 
iff,  ia  her  evidence,  taitifl^B  that  she  gav^  two  deeds  of  trast 
oa  this  property^  ooe  for  $2,000.  and  the  other  for  $2,600,  as 
part  oi  the  purohase-money.  If  she  acqaired  a  good  legal 
title  by  the  assignment  of  Gilsian  of  his  purchase  at  the  sale, 
and  from  the.  conveyanoe  of  the  tnistees,  dated  February  4^ 
1874^  as  set  forth  in  the  bill  of  exceptions,  pp.  6  and  7,  she 
simultaneouriy  parted  with  such  title  in  conveying  the  samo 
to  her  trustee  or  trustees,  to  secure  the  purchase-money,  and 
she  bad  not  at  the  commencement  of  this  sait  nor  has  she 
now  a  legal  subsisting  title,  such  as  the  law  requires  to  main- 
tain this  action*  The  demise  must  be  laid  in  the  name  of 
her  trustee,  in  whom  the  legal  estate  is  outi»tanding,  or  she 
must  fail  in  thistustion.  OoodliUle  vs.  Jonee,  7  T.  B.,  47 ;  Car- 
roll vs.  Ifonooodj  5  Har.  &  Johns.,  155 ;  Burton  vs.  AusHnj  4 
Yt.,  1 05 ;  Bedtnan  vs.  Sanders^  2  Dana,  68 ;  Sieazee  vs.  BurJcey 
12  Pet.,  11;  Bagnell  vs.  Broderiek,  13  Pet.,  436;  Fmley  vs. 
King^  3^  Pet.^  347 ;  Fenn  vs.  Holme^  21  How.,  881 ;  Hooper  vs» 
Scheinier^  23  How.,  235 ;  Slieirbum  vs.  Cordova^  24,  How.,  423; 
Carson  vs.  Boudinoty  2  W.  O  0.,  33;  Smith  vs.  MoCann^  24 
How.,  398.  . 

Mr.  Justice  MAoARTHaR  delivered  the  opinion  of  the 
court : 

It  appears  from  the  bill  of  exceptions  that  this  was  an 
action  under  the  statute  to  regulate  proceedings  between 
landlord  and  tenant,  and,  the  defendant  pleading  title  in  him- 
self^ the  case  was  certified  to  this  court*  It  also  appears 
that,  on  the  1st  day  of  November,  1871,  Arthur  W.  Fiske, 
who  is  the  husband  of  the  plaintiff,  owned  the  premises  in 
dispute,  and  on  that  day  gave,  with  his  wife,  a  deed  of  trust 
thereon  to  B.  H.  Warner  and  George  W.  Stickn^,  to  secure 
the  payment  of  a  note,  made  by  the  said  Arthur  W.  Fiske  to 
Hugh  Gaperton,  for  the  sum  of  $3^000,  due  in  two  years  from 
such  date. 

Seven  days  later,  t. «.,  November  7, 1871,  Fiske  and  wife^ 
by  their  deed,  duly  executed,  conveyed  to  the  defendant  tha 
same  premises  in  consideration  of  $6,000,  subject  to  the  afore- 
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«aid  deed  of  tmst,  the  payment  aC  the  ooteiBeaaied  theveby 
being  assumed  by  the  d^Emdant. 

The  jaid  not^  not  bemg>  paid  at  mAtofttTythe  ptemlees 
were  advertieed  andaold  at  pabiteraoetioQ  to  ««e  Yif gil  O. 
Gaman,  for  $p,000.  (HlmM  tnuutfiBTKed  aH  biv  interests  in 
the  property  to  tiie  plaintiff  bgr  s  vritleii  am^pttnent,  dixiect- 
lag  the  trustees  to  make  and  delnrer  the  deed  to -iMr)  wirieh 
was  done.  Up  to  this  time  the  pkantiff  had  no  fieparate 
psopertyi  and  she  proeured  the  money  te  make  the  payments 
to  the  trastees  by  ezeoatkig  new  4eeii»ef  tnwt'on  the  prop- 
^erty  for  mi  aggregate  of  94/580,  her  husband  signing  the 
notes  with  her,  and  giv^lng  her<own  note  to  her  husband  for 
the  lemaining  $500.  In  this  way  she  had  paid  the  pnrohase- 
money  in  full  to  the  trustees  and  secnml  t^  deed.  Sneh  is 
Babstantially  a  statement  of  her  titie. 

On  the  other  hand,  the  defendant  aaserts  in  his  piea  that 
he  is  the  owner  in  fee  of  the  premises,  and  that  the  plaintiff 
has  no  title  whateyer  exo^t  by  viitne  of  the  wnveyanee 
made  to  her  at  the  tvostee's  sale,  ^ich  he  olaims  to  be  roid. 
The  evidence  shows  that  Gilmao  bid  off  the  premises,  and 
that  he  requested  the  trastees  to  settle  with  the  plaintM  and 
.  deliver  her  the  deed,  which  they  did  npon  her  complying  with 
the  terms  of  sale.  The  defendant  also  read  in  evidence  the 
deed  of  the  property  which  the  pluntiff  and  her  husband  hod 
executed  to  him  on  the  7th  of  November,  as  previously  stated. 
He  also  called  as  a  witness  the  plaintiff,  who  testified  as  fol- 
lows :  ^^  I  am  the  wife  of  Arthur  W.  Fiske,  heretofore  sworn 
in  this  case.  I  am  the  owner  of  this  property.  1  bought 
this  property  of  Mr.  Oilman  on  speculation.  I  gave  my  note 
to  my  husband  for  $500  as  part  of  the  purchase- money.  The 
balance  was  raised  by  two  deeds  of  trust  on  this  property, 
one  for  $2,000  and  the  other  for  $2,500.  My  husband  signed 
these  two  notes  with  me.  I  have  no  separate  estate  of  my 
own,  and  never  had  any.  My  husband  raised  the  money  on 
these  two  deeds  of  trust." 

The  plaintiff  then  offered  evidence  as  to  the  value  of  the 
rent  of  the  premises  during  the  prosecution  of  this  suit, 
whereupon  the  jury  returned  the  rental  value  of  said  premi- 
ses at  $35  per  month  for  the  term  of  thirteen  months. 
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The  eottrt  instnioted  the  Jary  to  find  a  verdict  for  the 
plaintiff,  to  which  the  defendant  excepted. 

The  record  shows  that  the  defendant  had  filed  a  plea  at  a 
formeif  term  of  the  court  below,  to  the  ieffect  that  the  plaintiff, 
beiiKg  a  married  woman,  cannot  miiintaf n  fMB  action  in  her 
own  name,  becaose  her  dedaratton  does  net  show  that  she 
has  lb  separate  estate  acquired  from  other  6onrc^  than  that 
at  her  hnsbancL  To  this  plea  a  demurrer  had  been  interposed 
and  smtained  by  the'  court.  We  will  dispose  bf  thi^  point 
first :  At  commonr  law  a  married  woman  could  not  maintain 
an  ^tien  in  her  own  ri$:ht  withoht  joining  her  hnlsband  in 
the  suit  wHh  hiBTy  but  the  tM5t  of  Congress  regnlating  the 
rights  of  married  women  in  tins  District  enabled  a  married 
woman  to  maintain  an  action  tiie  same  as  if  she  were  solie  in 
regard  to  her  separate  estate.  Khnboo  rs.  Bank^  1  MacA., 
51.  "Sciit  do  we  think  that  it  is  necessary  for  her  to  allege 
in  her  declaration  that  the  snbjeet-matter  of  the  6uit  relates 
to  her  separate  estate  and  that  she  isa  married  woman.  It 
will  iMiswer  the  requirements  of  the  statute  if  these  fkcts  are 
disclosed  at  the  trial.  This  is  the  settled  construction  of  the 
corresponding  statute  in  Massachusetts.  The  demurrer  was 
properly  oyerrnled.  Van  Buren  vs.  Swan,  4  Allen,  380^ 
Hubert  vs.  Fer€iy  99  Mass.,  198. 

The  delense  that  the  plaintiff  claimed  the  premises  under 
a  void  deed  is  inadmissible  for  the  purpose  of  defeating  this 
action  upon  the  facts  of  the  case.  The  consideration  given 
by  her  for  the  premises  in  question,  and  paid  in  full,  was 
$5,000.  The  property  was  sold  under  a  deed  of  trust  because 
the  note  secured  by  it  was  not  paid  by  the  defendant,  who 
had  assumed  its  payment  when  he  took  the  property  subject 
to  that  incumbrance.  It  is  true  that  Gilman  bid  the  premi- 
ses off  and  assigned  his  interest  to  the  plaintiff,  but  it  is 
equally  true  that  she  has  paid  the  purchase-moneyv  com- 
plied with  the  terms  of  sale,  and  received  the  deed  from  the 
trustee.  There  is  no  evidence  here  tending  to  support  the 
defense^  and  even  if  there  was  a  defective  execution  of  the 
power  of  sale,  it  is  a  matter  which  can  be  more  satisfactorily 
examined  in  a  court  of  chancery,  where  the  proper  parties 
can  be  heard  and  the  equities  of  all  protected. 

The  objection  that  the  plaintiff  is  vested  only  with  the 
28  D 
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equitable  title  to  the  property  does  not  lie  to  an  action  of 
this  kind. 

The  counsel  for  defendant  has  cited  many  cases  which 
show  that  in  an  action  of  ejectment  the  plaintiff  will  fail 
unless  he  is  vested  with  the  legal  title.  This  proposition 
will  not  be  denied,  and  is  in .  fall  aooordanee  with  what  we 
understand  to  be  settled  law.  But  the  present  is  not  an  ac- 
tion of  ejectment.  It  is  a  proceeding  fdrnished  the  landlord 
by  statute  for  the  very  purpose  of  a  more  speedy  remedy. 
Inasmuch  as  the  caseonly  comes  here  for  trial  according  to  sec 
tion  687,  Sevised  Statutes,  when  the  ^^  defendant  pleads  title '' 
in  himself,  it  would  seem  as  if  the  defendant  could  only  suc- 
ceed when  he  had  a  title  in  his  own  right.  Although  it  has 
been  incidentally  suggested  by  some  of  the  judges  of  this 
court  that  a  form  of  pleading  might  be  adopted  similar  to 
that  in  ejectment,  it  was  as  a  matter  of  convenience,  and 
without  designing  to  assimi  late  the  proceeding  to  the  tech- 
nical rules  which  govern  that  action.  We  do  not  feel  caJled 
upon  to  embarrass  a  proceeding  which  was  intended  for  a 
special  contingency  by  converting  it  into  the  u^ost  technical 
form  of  action  known  to  our  jurisprudence. 

The  judgment  t)elow  must  be  affirmed. 
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.      JOHN  DANBY  VS.  ALEXANDER  SHARP. 

AT  Law.— No.  12763. 

A  sale  of  an  entire  stock  in  trade  to  a  clerk  in  the  employment  of  the 
vendor  is  colorable  and  frandnlent  as  to  tbe  creditors  of  the  vendor, 
T7lieQ  the  vendee  has  no  means,  except  that  he  receives  ten  dollars  a 
week  for  his  services,  and  where  he  p  ays  nothing  at  the  time  of  the 
sale,  bat  gives  his  unsecured  promissory  notes  for  the  whole  amount 
of  the  purchase-money,  and  where  no  public  notice  is  given  of  the 
change,  and  the  business  sign  remains  the  same,  and  the  vendor  is 
frequently  i^bont  the  premises. 

STATEMENT  OF  THE  CASE. 

This  was  a  suit  in  replevin,  brought  by  John  Danby,  the 
plaintiff,  against  Alexander  Sharp,  the  United  States  mar. 
shal  for  the  District  of  Columbia,  to  regain  possession  of  cer- 
tain goods  an  d  chattels,  to  wit,  twenty-five  sewing-machines, 
of  the  value  of  $1,000,  alleged  to  have  been  illegally  taken  in 
execution  by  the  said  marshal  in  satisfaction  of  a  judgment 
in  which  Willett  &  Libbey  were  plaintiffs  and  P.  H.  Welch 
defendant. 

It  appears  from  the  bill  of  exceptions  that  the  machines 
were  levied  upon  on  the  27th  day  of  July,  1874,  and  replevied 
on  the  same  day,  in  the  present  suit  by  Danby,  who  asserted 
that  he  had  purchased  them  from  the  said  P.  H.  Welch.  In 
his  testimony,  he  stated  that  at  the  time  of  said  purchase  he 
was  in  the  employment  of  Welch  as  his  clerk,  and  that  be  re- 
ceived $10  a  week  for  his  services ;  that  he  purchased  all 
the  stock  of  said  Welch,  but  did  not  pay  any  money,  giv- 
ing his  promissory  notes,  to  be  paid  in  monthly  installments; 
that  he  knew  Welch  owed  several  parties,  and  was  indebted 
to  the  firm  of  Willett  &  Libbey  on  a  judgment  in  their  favor. 
He  further  states  that  he  took  possession  and  control  of  the 
store,  and  that  he  had  paid  Welch  $1,000  in  monthly  install- 
ments from  the  proceeds  of  sales  in  the  business,  and  that  he 
sold  out  to  another  party,  who  agreed   to  assume  the  debt 
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which  Danby  owed  Welch.  One  witness  had  frequently  seen 
Welch  about  the  premises ;  that  there  was  no  change  in  the 
basiness  sign,  which  bore  the  name  of  Welch,  and  no  nseans 
were  adopted  to  ^ve  pablio  notice  of  the  change  in  the  basi- 
ness. At  the  close  of  the  testimony,  the  plaintiff  asked  the 
court  to  grant  the  following  pn^ers : 

1st.  If  the  jury  find  from  the  testimony  that  the  plaintiff  was 
in  actual  possession  of  the  property  in  controversy  in  this 
case,  and  exercised  acts  of  ownership  over  it,  by  making  con- 
tracts with  purchasers  for  the  machines,  and  aj^lied  the  pro- 
ceeds of  sales  to  the  liquidation  of  the  debt  incurred  by  him 
in  his  purchase  of  the  property,  then  the  plaintiff  is  entitled 
to  a  verdict. 

2d.  If  the  jury  find  from  the  evidence  that  the  plaintiff  trans- 
ferred the  property  to  one  Fnrtner,  and  that  he,  Fnrtner,  as- 
sumed the  debt  of  the  plaintiff  to  Welch,  then  the  plaintiff 
is  entitled  to  a  verdict 

Which  prayers  were  refused  and  overruled  by  the  court, 
and  the  plaintiff  excepted^ 

The  court  then  charged  the  jury  that,  if  they  found  from 
the  evidence  and  the  circumstances  of  the  case  growing  out 
of  the  evidence  that  Welch  was  in  debt  at  the  time  he  sold  to 
Danby,  that  the  plaintiff,  Danby,  was  only  a  derk  in  Welch's 
store,  without  capital,  and  working  for  a  small  salary, 
these  would  be  circumstances  from  which  they  could  infer 
the  sale  to  Danby,  the  plaintiff,  to  be  fraudulent,  and  in- 
tended by  Welch  to  de&aud  his  creditors.  To  which  charge 
the  plaintiff  excepted. 

A  verdict  was  returned  ia  favor  ^  the  msjrshaL  A  motion 
was  made  in .  the  court  below  for  a  new  trial  but  was  over- 
ruled, and  thecaaie  is  now  here  upon  the  foregoing  exceptions. 
The  genei^l  term  affirmed  the  judgknent  of  the  opurt  below, 
as  the  facts  in  the  case  show  that  the  sale  of  th^  goods  by 
Welch  was  colorable  and  fraudulent  as  against  existing  cred- 
itors of  Welch,  and  the  marshal  was  justified  in  seising  the 
goods. 

Judgment  affirmed. 


Ih  M.  Saunders  and  W.  A.  Cook  for  plaintiff. 
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Appleby  &  JSIdmonatau  for  defendaut,  by  wbom  the  follow 
ing  aothorities  were  cited  : 

Clement  vs.  Moorej  6  Wall.,  312 ;  see  Smith's  Lead.  Cases, 
vol.  i,  pt  1, 34 ;  Soaembwg  v%s  Clajtin^  42  Mo^,  4M ;  Allen  vs. 
Ma8$ey^  17  WalL,  351 ;  BtmM  vs.  My^  2  Black,  580.;.  Trott 
vs.  West,  10  Yerg.,  499;  OoU  vs.  WaUs,  18  Ohio,  28;  WUkiM 
vs.  OiZmore,  2  Haarph.,  140 ;  Corttoeil  vd.  £ftofe,  18  Ohio,  St., 
479 
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NAPOLEON    COLLINS    BT   AL;  vs.  THE    STBAMBR 

FLORIDA. 

I 
I  ^  > 

In  Prize.— No.  229, 

Tho  rebel  cmiaeT  Florida,  \rhile  anchored  in  the  nentral  port  of  Bahia 
was  captured  by  a  war  veesel  of  the  United  Stotefi,  aad  bil>ngfat  into 
Hampton  Beads  by  a  prize-crew,  where  she  was  aoc^entally  sunk ; 
>  Brazil  demanded  and  received  satisfaction  from  the  United  States  for 
this  violation  of  her  neutrality ;  and  this  circumstance,  in  connection 
with  the  illegality  of  the  seizure,  was  held  to  conclude  the  rights  of 
the  captors,  and  that  she  could  not  be  condemned  as  prize. 

STiiTEHENT  OF  THE  CAB&. 

The  confederate  cruiser  Florida  was  captured  on  the  morning 
of  the  7th  of  October,  1864,  by  the  United  States  war-steamer 
Wachusett,  Commander  Collins,  under  the  following  circum- 
stances : 

The  Florida,  being  in  the  bay  of  San  Salvador,  and  within 
the  port  of  Bahia,  was  placed  under  the  protection  of  the 
guns  of  the  Brazilian  corvette  B.  Jaunana,  and  her  presence 
there  was  the  subject  of  official  correspondence  between  the 
United  States  consul  and  the  Brazilian  government,  and  the 
latter  formally  protested  against  any  interference  with  the 
Florida.  Notwithstanding  this  protest,  the  Wachusett 
steamed  for  the  Florida,  '^  struck  her  starboard  quarter,  cut- 
ting down  her  bulwarks,  and  carrying  away  her  mizzen- 
masts  and  her  main  yards."  A  few  shots  having  been  ex- 
changed, she  was  captured  and  brought  to  Hampton  Boads, 
where  she  sprang  a  leak,  and  accidentally  sunk,  on  the  28th 
of  November,  1864,  off  Newport  News. 

The  Brazilian  government  immediately  demanded  restora- 
tion ias  well  as  satisfaction  for  the  violation  of  its  neutrality. 
In  reply  to  thait  demand,  the  Secretary  of  State  for  the  Cnited 
States  answered,  on  the  26th  of  December,  1864,  amopg  other 
things,  as  follows : 

<'  The  President  disavows  and  regrets  the  proceedings  at 
Bahia.    He  will  suspend  Captain  Collins  and  direct  him  to 
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ap|>ear  before  a  court-martial.  •  •  •  The  consul  at  Bahia 
will  therefore  be  dismissed.  The  flag  of  Brazil  will  receive 
from  the  United  States  Navy  the  honors  customary  in  the 
interooarse  of  friendly  maritime  powers^" 

This  official  apology  and  disavowal  of  the  acts  of  Com- 
mander Collins  stated  the  grounds  upon  which  it  was  made, 
as  follows :  "  The  answer  now  given  rests  exclusively  upon 
the  ground  that  the  capture  of  the  Florida  was  an  unauthor- 
ized, unlawful,  and  indefensible  exercise  of  the  naval  force  of 
the  United  States  within  a  foreign  country,  in  defiance  of  its 
established  and  duly-recognized  government." 

In  their  diplomatic  correspondence  this  Government  also 
declared  that  they  would  have  promptly  returned^  the  Florida 
to  the  harbor  of  Bahia  had  she  not  been  accidentally  sunk 
while  lying  at  anchor  in  Hampton  Boads  a  few  days  after 
lier  arrival  there.  The  United  States  consul  at  Bahia,  who 
was  implicated,  was  recalled ;  and  Commander  Collins  was 
suspended  ani  sent  before  a  court-martial ;  and  a  salute  was 
made  to  the  Brazilian  flag  by  a  United  States  war-vessel  in 
the  port  of  Bahia,  where  her  neutrality  had  been  violated. 

On  the  18th  of  August,  1862,  the  Secretary  of  the  Navy 
issued  general  instructions  to  commanders  and  others  for 
their  guidance  iu  the  then  pending  war,  which  contained  the 
following  orders :  '*  You  will  exercise  strict  vigilance  to  pre- 
vent supplies  of  arms,  muuitious,  and  contraband  of  war 
from  being  conveyed  to  the  insurgents,  but  under  rw  circum- 
stances tcill  you  seize  any  vessel  within  the  waters  of  a  friendly 
nation.^ 

On  the  24th  of  April,  1871,  the  libelant.  Napoleon  Collins, 
'Commodore  in  the  Navy  of  the  United  States,  on  behalf  of 
himself  and  the  officers  and  crew  of  the  Wachusett,  filed  his 
libel  in  the  district  court  of  the  District  of  Columbia,  in  ad- 
miralty, praying  that  court  <'to  condemn  the  said  rebel 
ateamer  Florida,  her  tackle,  apparel,  and  armament,  and  the 
value  thereof,  as  good  and  lawful  prize." 

On  the  3d  of  June,  1873,  the  district  attorney,  on  behalf 
of  the  United  States,  moved  the  court  to  dismiss  the  libel 
for  several  reasons  not  necessary  to  state,  as  the  motion  to 
-dismiss  was  overruled,  and  the  district  attorney  of  the  United 
States  then  answered  the  libel  and  presented  a  number  of 
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objeotaoDS  to  this  prooedare }  as,  for  instaQoe,  thai  the  Florida 
was  not  brought  into  the  proper  court  for  acyodieatiMi }  that 
the  evidence  to  acquit  or  condemn  must,  in  the  fixstiiistaiice^ 
come  from  the  papers  and  crew  of  thQ  oaptared*  ve&ml ;  and 
until  that  is  done,  or  proper  excuse  for  not  doing  it  has  b«Mn 
furnished,  there  is  no  proper  showing  for  the  introdnctaon  or 
secondary  proof.  That  there  is  no  res^  the  propertg^  having 
been  totally  lost  before  it  was  brought  in  for  adjudication^ 
and  that  the  explanation  of  the  long  delay  and  of  the  fEiiliire 
to  comply  with  the  law  of  prize  is  that  it  was  well  understood 
that  there  was  no  lawful  prize. 

But  the  conclusion  reached  by  the  court  renders  a  fuller 
statement  of  these  objections  unnecessary,  as  the  case  was 
disposed  of  on  another  ground,  viz,  that  the  capture  was 
unlawful,  having  been  made  within  the  waters  of  Brazil,. a 
neutral  and  friendly  power*  It  is  proper  also  to  state  that 
the  safe  of  the  Florida,  containing  gold,  was  eaptuned  on 
board,  and  the  proceeds,  amounting  to  $20,399.43,  were  dis- 
tributed among  the  officers  and  crew  of  the  Wachosett  by 
virtue  of  the  seventh  section  of  the  act  of  July  28, 1866. 

On  the  2d  of  June,  1875,  the  district  court  decreed  "  that 
the  steamer  Florida,  her  armament,  tackle,  and  apparel,  be, 
and  hereby  is,  declared  good  and  lawful  prize  to  the  United 
States  of  America ;  that  the  libelants  are  the  captors,  as  set 
forth  in  the  said  libel,  and  entitled  to  partioix>ate  in  the  pro- 
ceeds as  shall  be  hereafter  ordered." 

And  from  this  an  appeal  has  been  taken  to  the  general 
term. 

B.  F.  Butler^  of  Massachusetts,  William  JE.  Chandler^  and 
Frank  W.  ffaokett  for  libelants : 

The  alleged  violation  of  the  neutrality  of  Brazil  la  no  de- 
fense to  this  libel.  This  is  an  objection  which  the  nentnd 
nation  alone  can  int^pose.  TJie  IMUe^  2  Spragoe,  177;  The 
Sir  WiUiam  Peely  6  Wall.,  517  j  The  Adela^  6  Wall.,  266. 

In  The  Anna^  3  Wheat.,  435,  it  was  held  that  eveo  a  con- 
sul, unless  specially  authorized  by  bis  government,  cannot 
interpose  a  claim  of  violated  sovereignty.  The  Sw^ota^  Tru 
nita,  cited  in  a  note  to  The  Anna^  shows  that  the  French  law 
is  like  the  English  and  American  in  this  particular. 
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Daring  tbe  Crimeaa  xrar,  Englisb  a^med  ships  seiiied  cer- 
tain BMslttft  merebaotmeii  lying  in  the  nentral  port  of  Liban^ 
Prussia.  The  priases,  not  being  fit  to  make  the  voyage  to* 
Bngland,  were  taken  to  Memel,  where  they  remained  to  await 
the  decision  of  the  court.  There  were  no  papers  and  no  pris- 
oners. The  Queen's  advocate  moved  to  condemn  the  vessels 
and  decree  their  sale  in  Memel,  stating  that  an  intimation 
had  been  received  from  the  Pmssian  government  that  no  ob- 
jection would  be  made,  provided  they  were  sold  by  private 
contract,  without  being  advertised  or  pat  up  at  aaction. 
While  expressly  disclaiming  to  or  eate  a  precedent  for  the 
condemnation  of  a  prize  while  lying  in  a  neutral  port,  the 
court  said  the  case  was  exceptional  and  peculiar. 

The  Polka,  1  Spink,  447. 

But  it  is  objected  that  the  Florida  was  captured  in  direct 
violation  of  the  orders  of  tbe  Secretary  of  the  Navy,  and  that 
her  eap:)ure  was  therefore  illegal  and  void.  To  distribute  tho 
proceeds  of  the  sale  of  this  vessel  as  prize  would  be  to  reward 
officers  fmr  disobedience  of  orders. 

The  orders  of  the  Secretary  are  mere  regulations  for  the 
discipline  of  the  Navy.  Their  violation  subjects  the  oflEender 
to  a  court-martial.  *^  If  tbe  sovereign  should,  by  a  special 
order,  authorize  the  capture  of  neutral  property  for  a  cause 
manifestly  unfounded  in  the  law  of  nations,  it  would  afford  a 
complete  justification  of  the  captors  in  all  tribunals  of  prize.'' 
Story,  J.,  in  Maisannaire  vs.  Keating,  2  Gall.,  325.  But  tho 
orders  of  the  Secretary  of  the  Navy  can  go  no  further  than 
international  law  itself  in  stamping  the  capture  with  ille- 
gality. Commander  Collins  was  found  guilty  by  a  court- 
martial  of  disobeying  the  orders  of  the  Secretary.  The  sen- 
tence of  dismissal  was  not  approved  by  tbe  Secretary.  So 
long  as  Brazil  was  satisfied,  the  Navy  Department  and  the 
country  were  glad  the  capture  was  made.  This  alleged  vio- 
lation of  the  ord  ers  of  the  Department  cannot  be  set  up^ 
therefore,  except  by  the  Brazilian  government.  It  is  only 
another  form  of  insisting  that  neutral  rights  were  invaded. 

This  objection  is  completely  removed  by  the  action  of  Con- 
gress ui>on  the  28th  of  July,  1866.  By  the  seventh  section  of 
the  civil  appropriation  act  of  that  date,  it  was  enacted  aa 
follows :  That  the  Secretary'  of  the  Navy  be,  and  he  is  hereby 
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aathorized  to  dispose  of  the  property  saved  fh>tn  the  rebel 
steaaier  Florida^  and  distribute  the  proceeds  thereof  as  other 
prize-money  is  required  by  law  to  be  distribute.*' 

H.  H.  Wells,  district  attorney,  for  the  United  States : 

This  seizure  was  unauthorized  and  Illegal,  because,  in  the 
first  instance,  it  was  in  violation  of  the  law  of  nations,  by 
which  all  belligerents  are  governed.  All  captures  made  by 
armed  vessels  stationed  in  a  bay  or  river,  or  in  the  mouth  of 
a  river,  or  in  the  harbor  of  a  neutral  state,  for  the  purpose  of 
exercising  the  right  of  war  from  this  station,  are  absolutely 
illegal  and  void.  Lawrence's  Wheaton,  716,  note  216.  The 
VrowAnne  Katherina,  5  Robinson's  Admr.,  15 ;  The  Anne,  3 
ib.,  373 ;  The  Two  Oehroders,  ib.,  162 ;  Halleck's  Int.  Law, 
520;  1  Kent's  Com.,  120;  3  Philli.Iut.  Law,  sec.  154;  Man- 
ning's Law  of  Nations,  186,  386. 

This  seizure  was  illegal,  in  the  next  place,  because  it  was 
not  only  in  violation  of  the  law  of  nations,  but  it  was  also 
forbidden  by  the  general  laws  and  regulations  of  the  United 
States,  and  especially  was  it  in  violation  of  the  particular 
orders  and  instructions,  before  referred  to,  given  by*  the  Sec- 
retary of  the  Navy,  on  August  18,  1862^  for  the  government 
of  all  officers  and  the  crews  of  ships  in  the  naval  service  of 
the  United  States. 

"  You  wiU  exercise  strict  vigilance  to  prevent  supplies  of 
arms,  munitions,  and  contraband  of  war  from  being  conveyed 
to  the  insurgents,  but  under  no  circumstances  will  you  seize  any 
vessel  tcithin  the  waters  of  a  friendly  nation,^  was  the  emphatic 
language  and  the  authoritative  order  legally  issued  by  the 
superior  of  the  libelants  in  this  case. 

It  will  not  do,  in  reply,  to  say  that  this  order  of  the  Secre- 
tary of  the  Navy  was  a  mere  regulation  for  the  discipline 
of  the  Navy,  for  there  was  no  law  of  nations,  nor  any  law  of 
the  United  States,  authorizing  this  capture,  nor  does  the  view 
presented  by  the  libelant  in  the  fourth  subdivision  of  his 
brief  find  any  support  in  the  language  used  by  IVir.  Justice 
Story  in  Maisonnaire  vs.  Keating,  2  Gall.,  335;  for  while  it  is 
undoubtedly  true  that  an  order  of  the  sovereign,  manifestly 
unwarranted,  would  afford  protection  to  the  captors,  here 
there  was  no  order,  direction,  or  authority  given  by  the  Gov- 
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ernmeat  of  the  United  States,  or  any  authorized  officer  of  it, 
to  make  this  illegal  and  anaathorized  aeizore.  There  was, 
however,  an  unlawfal  seizure,  made  in  violation  of  orders, 
and  the  wrong-doer  is  claiming  bounty  of  his  government 
for  such  violation. 

This  claim  receives  no  support  whatever  from  section  7  of  the 
act  of  July  28, 1866.  That  section  did  not  relate  or  in  any  way 
have  reference  to  the  maintenance  of  any  action  or  suit  for 
prize.  It  simply  authorized  the  Secretary  of  the  Navy  to 
distribute  the  proceeds  of  the  gold  taken  from  the  Florida 
as  prize-money  in  a  case  of  prize  is  lawfully  distributed.  In 
other  words,  it  was  an  act  of  grace,  a  gratuity,  and  not  a 
right  which  the  captors  could  command  at  law;  on  the  con- 
trary, if  a  libel  for  prize  could  have  been  maintained,  then 
the  act  was  unnecessary. 

By  the  Court  : 

The  justices  who  heard  this  case  are  unanimously  of  opin- 
ion that  the  steamer  Florida  cannot  be  condemned  as  law- 
ful prize.  It  is  admitted  that  she  was  captured  within  the 
jurisdiction  of  the  government  of  Brazil,  then  a  neutral  and 
friendly  power.  The  capture  was  therefore  illegal ;  and  that 
government  having  demanded  indemnity  and  restitution, 
and  the  authorities  of  the  United  States  having  acknowl- 
edged the  wrong  and  made  satisfactory  reparation,  that  cir- 
cumstance has  concluded  all  rights  of  captors,  and  there  the 
matter  ought  to  rest 

The  decree  below  must  be  reversed  and  the  libel  dismissed. 
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UNITED    STATES,   TO  THE    USE   OlP  iN)S!BlTaiNB 
TUENBUEKB,  vs.  GEORGE  8.  PARKER. 


•\ 


At  Law.— No.  18211. 

I.  PersoDal  estftte  is  tlie  primary  fand  oat  of  which  legacies  are  payable  ; 

and  a  mete  obarge  ob  latid  will  not  exonerate  the  personal  property, 
imlesa  tihe  will  showft  Qpoa  its  face  a>okaa^  'iatention  on  the  part  of 
the  testator  to  charge  this  pecnniary  liability* 

II.  Where  by  tbe  temui  of  tli6  will  the  •  ftXMtttdr  was'  direeted  to  invest 

the  amount  beqnealihed  for  Uhe-  benefit  -of  the  leg^toe^and  hd  failed 
to  do  so,  an  action  may  be  maintained  npom  the  ondMrtahivig  of  hts 

surety. 

STATEMENT  OP  THE  CASE. 

The  cause  of  aotion  is  set  forth  in  the  statement  of  facts 
agreed  upon  by  the  partieSt  as  follows : 

Jalia  A.  Kelly  died  in  the  city  of  Washii^gtoa  in  tbe  year 
1866,  leaving  the  following  paper  as  her  last  wiU  and  teala- 
inent.    The  testatrix  says : 

^'And  after  my  jnst  debts  and  fungal  charges  sball  have 
been  paid  and  satisfied,  I  give  and  beqaeath  as  follows : 

''  Ist.  I  give  and  bequeath  unto  my  sister,  Jiuie  Turiibnrke, 
of  the  said  city  of  Washington,  the  sum -of  $2,000. 

*'  2d.  I  give  and  bequeath  unto  my  nieoe,  Josephine  Tom- 
burke,  the  daughter  of  my  said  sister  Jane,  the  sum  of  ooediOQ- 
sand  dollars,  to  be  held  in  trust  by  iny  eKeeutoirs  hendiaafter 
named,  and  to  be  by  them  invested  to  the  best  ad  vantage  for  her 
benefit  until  she  shall  have  attained  the  age  of  eighteen  years, 
and  the  interest  arising  from  such  investment  shall  be  applied 
by  my  said  executors  toward  her.edncation  and  maintenance. 
And  when  my  said  niece  shall  have  attained  the  age  of 
eighteen  years,  these  my  said  executors  shall  pay  over  to  her 
the  said  sum  of  one  thousand  dollars,  together  with  all  the 
increase  arising  from  the  investment  aforesaid,  and  which 
shall  not  have  been  expended  as  aforesaid,  free  of  all  charge 
or  commission  whatsoever.  If  she  shall  have  attained  the  age 
of  eighteen  years  before  this  my  last  will  goes  into  effect, 
then  my  said  executors  shall  pay  over  to  her  the  said  sum 
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of  one  thousand  dollars  with  as  little  delay  as  possible." 
Item  S  beqaeatha  nnto  her  (testatrix'^)  sister  a  lavge^  dia- 
mond ring  and  all  her  silver  plate  and  paintings,  also  a  lot 
ia  BaUJmoi^e  Cemetery*  Item  4.  gives  to  Jenny  fio waird  $1,000 
aqd  her  wearing- appard*  Item.  6  bequeathe  to  Maria  Jen- 
nings her  diamond  breastpin  and  ear*ring8.  Item  6  gives  to 
her  sister^  Ada^ennings,  her  leasehold  estate  in  Baltimore, 
also  her  honse  and  lot  on  Sterling  street,  Baltimore.  Item  7 
gives  to  John  S.  fiogg  her  large  diamond  duster.  Item  8 
gives  to;  John  H.  Ford  all  the  rest  and  resid  ae  of  the  estate, 
both  real  and  personal. 

^<9tb.  I  hereby  oharge  my  house  and  lot  and  appartManoes 
on  Thirteenth  street  weefe,  in  the  said  city  of  Washington,  with 
all  the  foregoing  mon^  legacies,  to  wit :  To  Jane  Tarnbarke, 
$I|000;  to  Jenny  Howard,  $1,000.  Beposiag  entire  confidence 
in  the  integrity  and  jadgment  of  my  said  executors,  I  am  satis, 
fled  that  they  will,  with  the  least  possible  delay,  execute  all  the 
tnists  empowered  by  theee  presents.  My  oljeet  in  charging 
my  hoofio  and  lot  aforesaid  with  the  said  legacies  is  to  guard 
against  theiir  deieat  by  eizcaaatances  beyond  the  control  of 
my  said  ezeootors.  I  shall  therefore  leave  to  their  jadgment 
and  disearetion  the  determination  as  to  the  period  the  said 
legacies  shall  be  allowed  to  ran  ■  before  they  resort  to  a  sale 
of  the  ho9se  aad  lot  aforementioned,  contenting  myself  with 
singly  expressing  my  earnest  wish  that  they  shall  be  psud  at 
the  earliest  period.  In  order,  however,  that  the  said  legatees 
may  receive  the  benefit  of  their  respective  bequests  wit'hont 
<lelay,  I  hereby  require  that. each  and  every  of  the  said  money 
bequesta  shall  bear  interest  of  six  per  centum  per  annum, 
beginning  aA  the  expiration  of  six  months  from  and  after  the 
date  of  the  probate  of  my  last  will  and  testament,  payable 
thereafter  semi-annually^  to  each  of  the  said  legatees  respect- 
ively, out  of  the  rents,  issues,  and  profits  of  my  said  house 
and  lot  on  13th  street,  as  aforesaid,  subject,  however,  to  the 
ooodiiiona  h^einbefore  prervioaa  in  the  case  of  Josephine 
TTurabw^e.? 

Thip  will  was  duly  admitted  to  probate  in  the  orphan's 
•court  of  the  said  Distisic^'on  the  '4th  day  of  August,  1866, 
and'On  the  same  ^y  John  H.Ford  qualififed  as  executor 
theraundec,  John  H.  Hogg,  his  co-executor,  having  renounced. 
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The  defendaat,  George  3.  Parker,  aud  one  Charles  H.  Winder, 
are  sureties  apon  the  bond  of  said  ex^atbr. '  The  conditiou 
of  the  said  bond  is  as  follows :  ^«  Gonditioh  of  the  above  obli- 
gation is  sach,  that  if  t^  abore-boandeh  John  H.  Ford  shall 
well  and  truly  perfe^m  the  ofBee  of  execntor  of  Jalla  A. 
Kelly,  late  of  Washington  Oodnty  aforesaid,  deceased,  ac- 
cording to  law,  and  shall  in  all  respects  discharge  the  duties 
of  him  required  by  law  as  execntor  aforesaid,  without  any 
injury  to  any  person  interested  in  the  faithful  performance 
of  said  ofQce,  then  the  above  obligation  shall  be  void ;  it  is 
otherwise  to  be  in  full  force  and  virtue  in  law." 

The  said  Ford,  as  execntor,  received  into  his  hands  assets 
sufScient  to  discharge  all  the  debts  and  legacies  of  his  testa- 
trix. He  did  not  pay  the  legacy  of  $1,000  bequeathed  to 
Josephine  Tumburke,  for  whose  use  this  suit  is  brought,  nor 
has  he  paid  the  said  legacy  to  any  one  for  her  use  or  benefit ; 
he  has,  however,  paid  to  her  guardian  interest  upon  said 
legacy  up  to  1870.  Demand  has  been  made  upon. the  said 
executor,  and  the  defendant  and  his  surety,  for  the  payment 
of  said  legacy,  but  the  same  has  been  refused.  The  legatee, 
Josephine  Tnrnburke,  had  attained  the  age  of  eighteen  years 
when  this  suit  was  brought. 

On  the  25th  day  of  June,  1868,  the  said  executor  filed  m 
the  said  orphan's  court  a  receipt  in  the  following  words : 

"  Eeceived  of  John  H.  Ford,  executor  of  the  last  will  and 
testament  of  Julia  A.  Kelly,  one  thousand  dollars,  being  in 
full  for  the  legacy  bequeathed  to  Josephine  Tornburke  in 
said  last  will  and  testament,  to  be  held  by  me  in  trust  for  her,, 
in  conformity  with  the  provisions  of  the  said  will. 

"  JOHN  H.  FOED, 

"  Trustee. 
"  Witness :  Jas.  S.  Edwakds, 

**  Deputy  Register  of  WiUsP 

The  said  executbr  bad  his  fir:^  afod  final  aocoant  as  etecator 
settled  by  the  said  orphans'  court  on  the  12th  day  of  Febmary^ 
1870,  without  paying  said  legacy  to  the  said  Josephine  Tom* 
burke,  save  by  receipting  as  aforesaid. 

The  house  on  13th  street,  in  the  city  of  Washingtoo, 
on  which  this  and  other  legacies  were  charged,  was  mort- 
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gaged  on .  the  ^7tU  (l^»y  of  Juiie)  1867,  by  the  said  execator, 
Fordy  to.^eofire  tl^e.  pay  meat  of  $8^000,  borrowed  by  Ford 
for  his  own  o^e,  the  said  execator  beiog  also  residuary  lega* 
tee,aad  taking  the  s^dd  hoaae^bs  sacU*    The  mortgage  re- 
quired that  the,  money  leig^ies  charged  npou  said  house 
should  be  paid,  tind  thoy  wece  aU  paid  with  the  exception  of 
that  of  Josephine  Turnbur^ei  she  not  being  at  that  time 
eighteen  years  of  age«    The  receipt  of  Ford  as  trustee  waa 
placed  on  file,  as  above  stated,  as  tbe  only  method  of  paying 
said  legacy  at  that  time.    In  October^  1870,  the  bouse  waa 
sold  under  this  mortgage,  and  was  purchased  by  one  Stewart 
for  full  value.    It  was  again  sold  in  1873,  and  a  note  to  secure 
a  deferred  payment  under  the  second  sale  is  held  to  await 
the  decision  of  the  court  upon  the  liability  of  the  executor's 
bond  for  the  legacy  in  question.    In  this  note  the  said  Ford 
had  no  interest,  he  having  received  full  value  for  the  house 
sold ;  the  note  is  owned  by  the  minor  heirs  of  Stewart,  who 
gave  full  value  for  said  house  at  the  first  sale. 

The  plaintiff  instituted  the  action  against  the  defendant, 
George  S.  Parker,  one  of  the  sureties  on  tbe  bond,  to  recover 
the  amount  of  the  legacy  bequeathed  to  her  in  the  will.  Tbe 
undertaking  was  d^ted  August  4, 1869. 

The  cause  was  he^rd  before  tbe  ohief«justice  at  the  circuit 
upon  the  agreed  statement  of  facts,  and  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  The  case  is  now  here  to  be 
heard  npon  an  appeal  by  defendant  from  said  jadgment. 

jB.  Ross  Perry  for  plaintiff' :  . 

The  question  is  determined  by  the  following  anthorities^ 
which  establish  the  primary  liability  of  the  personalty :  Gift- 
son  vs.  McCormickj  10  Gill  &  Johns.,  65 ;  ^Kelsey  vs.  Western^ 
2  Comst.,  500 ;  Rogers  vs.  Rogers^  1  Paige,  188.  This  is  true 
even  where  the  land  has  been  specifically  pledged  by  the  tes- 
tator in  his  life-time  for  the  payment  of  a  debt.  Stevens  vs. 
Greggj  10  Gill  &  Johns.,  143.  In  order  to  exonerate  the  per- 
sonalty, there  mu«t  be  evident  in  the  will  not  merely  an 
intention  to  charge  the  realty,  but  an  intention  to  discharge 
the  personalty.  In  re  Walker^s  Estate^  3  Bawle,  229 ;  Hoice 
vs.  Barl  of  Dartmouth^  1  Ves.,  625. 

Can  there  be  any  doubt,  from  the  provisions  of  the  will  ia 
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qaestioB^  that  the  testalirix  iiit6o4iecLil|^  .legnfiiw  lo  ^be  piiid 
oat  of  tiie  peraoQirityf  and  euly  to  holit  th^e  jveiiltjr^in  -^eose  ^ 
adefi€ieiioy-f  /•:••.  --.^  •.;!'  '-...• 

Her olyeot ia ezplioitjy stated  t^ be the^gpvrdlfifjrof .tb^teg* - 
ades  fnwi  d^laat  hy  oi^tpmstaBi^iM  lH»90iid  ■tb6toontfdL  of 
her  ezeeutors.  If  there  cdiould  not  be  money  enough,  her 
hoose  wan  to  be  «old  te^  pay  these'  leaaefes^i  The  iveiy  Mder 
la  whieh  tiie  diffet^ent  previBUMis  are  made  eleAriy^'Sbota  this. 
Her  ez^OQitor  was  to  jksjyrfifli  t,  fahend  expenses  and-  debtis ; 
^secondy  $2,000  to  Jane  Vwnbttrket,*  thii^,i  $1,000  ito  fte 
pkuntiff ;  then  follow* in  cffd^-  eeitain - b^qoestsand  devises 
of  personalty  and  realty ;  lastly,  theve  is  a  reaidnafy  devise  of 
all  the  readoe  of  her  estate^  hotibt  reel  and  peManal^  to  her 
^xeeoitor.  It  is  not  until  all  these  provisiens  have  been  made 
that  the  money4egaQies  are  oharfed  on  the  properly  for  the 
purpose^  explicitly  stated^  of  securing  tbeiti.  liTowy  it  is  ad- 
mitted tiie  executor  had  money  enough  to  pay  all  these  lega- 
cies. Will  the  court  say  that  bie  eoald  not  pay  them  with 
the  personalty,  but*  was  obliged  to  resort  to  a  sale  of  the 
hoase  f  The  only  person  who  conld  object  wasiihe  residuary 
legatee ;  as  he  waaiesidAary  legatee  of  both  pcrsoanlty  and 
realty,  it  could  make  no  diffeceaee  to  him  from  what  source 
the  money  was  derived.  Having  wasted  both* the  personalty 
^nd  realty,  the  objection  hardly  lies  in  bis  mouth. 

Could  the  executor,  by  giving  to  himself,  as  such,  a  re- 
ceipt from  himself  as  trustee  for  the  legacy  in  questien^  dis- 
-charge  his  surety  from  liability  therefor? 

It  appears  from  the  provisiops  of  the  will  that  the  executor 
was  to  invest  this  legacy  and  hold  it  in.  trust  until  Josephine 
Tumburke  should  attain  the  age  of  eighteen  years.  It  is  to 
be  held  in  trust  by  the  executors  gua  weoutor^i.  Their  bond  ia 
obviously  liable  for  a  default  in  the  e:s^ecution  of  tlus  trust. 

Even  had  the  executor  been  directed  to  hold  it  as  tmstee, 
his  bond  would  yet  have  been  liable  for  breach  of  bis  trust 
Ellis  vs.  Uasex  Bridge  Com^fiiff  2  Pick.,  243 ;  HaU  v&  Cush^ 
ing^  9  Pick.,  395 ;  Brotcn  va.  KO^ey^  2  Gash.,  243. 

John  J.  Johnson  for  defendant : 

It  is  claimed  by  the  appellant,  Parker,  that  the  legacy 
which  is  the  subject^of  this  suit  was  by  the  very  terms  of 
the  will  made  a  charge  upon  the  real  estate  therein  described 
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It  is  not  controverted  tb  at,  in  order  to  charge  real  estate 
with  the  payment  of  legacies,  it  mast  appear  from  the  will  it 
was  clearly  the  testatrix's  intent. that  the. charge  shonld  be 
impoMd.  This  iat^nt  may  be  expressed  in  terms  or  by  im- 
plication ;  the  law  seeks  ofily  to  carry  oat  the  purpose  of  the 
testatrix^ 

That  intent  is  ntaofefost  firom  the  fact  that  the  testatrix  dis- 
poses of  her  entice  property,  both  real  and  personal,  specifl- 
caUyy  exeept  the  fkrnitnre  and  the  residue  of  the  Thirteenth- 
street  house,  which,  after  payment  ofthe  money-legacy  charged 
tiiereon,  passes  to  Ford,  the  execator  and  residuary  devisee. 
The  testatrix  having  directed  her  debts  and  legacies  to  be 
first  paid,  and  theu  devised  a  specific  piece  of  real  estate  for 
the  payment  of  said  money-legacies,  not  general  legacies,  it 
is  contended  that  this  is  a  charge  on  the  realty.  In  endeavor 
ing  to  ascertain  whether  a  legacy  is  a  charge  upon  the  real 
estate,  where  no  certain  and  positive  words  are  used  to  exon- 
erate the  personalty,  the  intention  of  the  testator  must  be 
ascertained  by  the  light  of  the  entire  will. 

The  testatrix  in  the  case  at  bar,  <^  after  the  payment  of  her 
just  debts  and  funeral  expenses,"  devises  the  money-legacies, 
and  then  proceeds  to  dic^se  of  her  entire  personal  property, 
by  naming  both  the  article  and  the  object  of  her  bounty. 
After  disposing  of  her  personal  property,  she  again  recurs 
to  the  money-legacies.  I^ot  unmindful  that  she  has  made  no 
provision  for  their  payment,  by  a  separate  item  she  directs 
her  scrivener  to  say,  all  of  the  money-legacies  shall  be  paid 
out  of  the  real  estate  on  Thirteenth  street,  and  for  that  pur- 
pose it  shall  be  a  charge. 

The  executor  does  not  bind  himself  to  well  and  truly 
administer  the  real  estate^  and  no  power  is  delegated  him  by 
the  orphan's  coort ;  and,  moreover,  the  court  of  appeals  of 
Maryland  has  decided  that,  prior  to  the  act  of  assembly  of 
Maryland  of  1831,  ch.  315,  which  act  of  1831  is  not  in  force 
here,  the  bond  of  an  execator  was  not  responsible  for  the 
proceeds  of  a  sale  of  the  realty  for  the  payment  of  debts. 
Cornish  vs.  Wilson^  6  Gill,  299  j  Warring  vs.  Warring^  2 
Bland,  673. 

The  trust  confided  to  an  executor  is  clearly  set  forth  and 
defined  by  his  letters  testamentary,  which  is  the  commission 
29  D 
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under  whioh  lie  acts^    Gibbons^  ewectUor  of  RUey  vs.  Bileif^ 
7  Gill,  81«    Farthermore^  if  tbe  exeoirt^  had  expreds  pbwer 
to  sell  the  real  estate,  the  proceeds  QFioiag  fh>m  sirch  sale 
woald  be  eqaitoble,  and  not  iegiA  assets,  and  being  eqaita-| 
ble,  are  liable  by  the  aid  of  a  court  of  equity.    WiUiams  on* 
Executors,  1430.     Where  a  legacy  is  charged  upon  realj 
estate,  the  purchaser  takes  it  subject  thereto;  so,  also,  wherej 
property  is  held  upon  any  ttnst  to  keep,  &o.,  and  the) 
trustee  sells,  it  may  be  traced  into  the  hands  of  innocent 
purchasers.    7  Paige,  421;  7  Har.  &  Johns.,  320;  18  Wall., 
341. 

Mr.  Justice  Mao  Arthur  delivered  the  opinion  of  the  court : 

By  the  second  clause  in  the  will  there  is  bequeathed  to 
the  plaintiff  the  sum  of  81,000,  which  is  to  be  held  iij  trust 
for  her  by  the  executors  until  she  shall  have  attained  the 
age  of  eighteen  years,  when  that  amount  is  to  be  paid  over 
to  her,  free  and  clear  of  all  charges.    lu  the  ninth  clause 
the  testator  charges  all  the  precediug  pecuniary  legacies 
upon  his  house  and  lot  on  Thirteenth  street  west,  but  he  is 
careful  to  state  that  his  object  in  charging  the  house  with 
these  legacies  is  to  guard  against  their  defeat  by  circum- 
stances beyond  the  control  of  his  executors.    It  was  argued 
from  this  provision  that  the  legacy  was  made  a  charge  upon 
the  realty  by  way  of  security  only,  so  that  it  would  not  bo 
defeated  in  case  thete  was  a  deficiency  of  personal  assets, 
and  that  it  was,  therefore,  manifestly  his  intention  that  his 
personal  estate  should  not  be  exonerated  from. the  payment 
of  the  legacies.     It  is  a  familiar  and  well-settled  doctrine^ 
that  the  personalty  is  the  primary  fund  out  of  which  lega- 
cies are  payable;  and  that  a  mere  charge  on  land  will  not 
exonerate  the  personal  property,  unless  the  will  shows  upon 
its  face  a  clear  intention  on  the  part  of  the  testator  to 
change  the  primary  liability.     Livingston  vs.  Kewkirky  3 
Johns.  Gh.,  319;  Tole  vs.  Hardy,  0  Cow.,  332.    The  testator 
is  presumed   to  act  upon  this  legal  doctrine,  unless  he 
has  distinctly  manifested  the  contrary  by  the  terms  and  pro- 
visions of  the  will.     Ho€8  vs.  Hoseuj  1  Gomst.,  120.     See 
also  Harris  vs.  Fly,  7  Paige,  421 ;  Olen  vs.  Fisher,  6  Johns. 
Gh.,  36.     There  is  not  enough  on  the  face  of  this  will  to 
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show  that  the  persoualty  was  to  be  exdaded^  and  that  the 
legacy  was  charged  wholly  upon  the  laod.  The  latter  was 
to  be  resorted  to  only  apon  the  contingency  that  circam- 
stances  i^ced  it  beyond  the  power  of  the  executors  to  pay 
the  legacy.  That  this  is  the  con^truotion  of  the  will  is  evi- 
dent ;  for  how  could  the  executors  be  unable  to  discharge 
them  from  any  other  circumstance  than  a  deficiency  of  assets 
belonging  to  the  jestate.  That  cironmstaBce  did  not  transpire 
in  this  case,  for  it, is  adcpitted  that  the  executor  had  suffi- 
cient aaseta  in  his  hands  for  the  payment  of  all  debts  and 
legacies,  and  the  contingency  upon  the  happening  of  which 
a  resort  to  the  realty  was  provided  for  had  not  occurred. 
Having  wasted  the  fund  or  misappropriated  it,  he  has  failed 
in  the  performance  of  the  duties  of  his  office  as  executor, 
and  an  action  would  therefore  lie  against  his  surety  as  for  a 
breach  of  bis  undertaking. 

It  has  been  contended  that  when  Ford  gave  himself  a 
receipt  as  trustee  for  the  legacy,  his  responsibility  in  regard 
to  it  terminated  as  executor,  and  that  his  surety  was  thereby 
discharged.  We  think  this  attempted  transmutation  of  the 
fund  from  his  capacity  as  executor  to  that  of  trustee  was 
only  colorable,  and  one  which  he  had  no  right  to  make.  By 
the  express  terms  of  the  will  he  was  to  invest  the  amount 
bequeathed,  and  apply  the  income  to  the  beneAt  of  the  lega- 
tee until  she  should  reach  the  age  of  eighteen  years,  and 
then  pay  over  to  her  the  said  sum  of  one  thousand  dollars 
with  as  little  delay  as  possible,  and  free  from  all  charge  or 
commission.  If  he  failed  to  fulfill  these  directions,  it  was  in 
violation  of  his  duty  as  executor,  for  the  security  of  which 
the  undertaking  now  in  suit  was  given.  Hall  vs.  CtLsMng^  9 
Pick.,  395  J  Browne  vs.  Kelly ^  2  Cush.,  243. 

Judgment  below  affirmed. 
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HBNBY  P.  SANDERS  V&  ISAAC  8.  LYON, 

In  Equity.— Ko.  4060. 

I.  k  miarepresentatlOQ  for  whieh  a  oontraot  wiU  be  declared  Toid  mast 
hATe  lelation  to  a  matoiiaL  malit^r  of  fact.  A  party  will  not  be  al- 
lowed to  impeaob  bis  ooatract  upon  an  aUegation  that  oomplainant 
bad  deceived  bim  apon  a  qaestion  of  law,  wbiob  was  equally  open  to 
botb  parties. 

IL  Wbere  tbe  defendant  gave  tbe  complainant  every  opportunity  be  pos- 
sessed to  inform  bimself  as  to  the  location,  oondition,  and  title  to  tbe 
lands  nnder  nefl^otiation,  and  requested  bim  to  call  on  tbe  proper  per- 
sons and  officers  to  ascertain  tbe  facts  regarding  the  lands,  be  cannot 
have  relief  on  tbe  gronnd  of  misrepresentations,  when  be  bad  tbe 
means  of  knowledge  pointed  oat  to  bim  by  tbe  party  be  was  dealing 
with. 

III.  Wbere  there  is  neither  fraud  nor  warranty,  there  is  no  redress  in 
equity. 

STATEMENT  OP  THE  OABE. 

This  case  came  here  npon  an  appeal  from  a  decree  made 
at  the  special  term  dismissing  a  suit  in  eqaitj. 

It  appears  that,  on  the'26th  day  of  Febmary,  1873,  the  de- 
fendant conveyed  a  tract  of  land,  consisting  of  640  acres,  in 
the  coanty  of  Leelenaw,  Michigan,  to  the  complainant,  at 
the  price  of  $5  per  acre,  and  that  he  paid  $700  in  cash,  and 
gave  his  five  promissory  notes,  for  $500  each,  to  the  order  of 
the  defendant,  at  one;  two,  three,  four,  and  five  years ;  that 
he  has  paid  one  of  said  notes  and  interest  on  the  others, 
amounting  to  $160.  The  deed  of  conveyance  contained  a 
covenant  to  warrant  and  defend  the  premises  from  all  claims 
of  persons  claiming  the  same  under  or  through  the  grantors. 
The  bill  prays  that  this  conveyance  may  be  set  aside,  and 
defendant  decreed  to  repay  the  sums  which  he  received  there- 
for, and  deliver  up  the  notes  given  for  the  balance  of  the 
unpaid  purchase-money.  The  bill  of  complaint  alleges  that 
defendant  represented  that  he  was  the  owner  of  said  lands 
in  fee-simple,  that  they  were  free  and  clear  of  all  taxes  and 
other  incumbrances  and  that  he  had  a  good  right  to  convey 
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tbem,  and  that,  relying  wholly  upon  his  representation,  the 
complainant  purchased,  as  already  stated.  It  is  then  stated 
that  the  defendant  was  not  the  owner  of  said  lands,  nor 
were  they  free  from  taxes  and  incumbrances,  nor  did  the 
defendant  eokiTey  a  g^oodtiHe ;  bill,  on  the  centrary,  the  lands, 
were  originally  sojijyiect  to  entry  only  by  Indians;  and  one 
Francis  S.  Blackman,  an  Indian,  had  entered  them  in  the 
Land-OfOioe,  and  in  1866  ooaveyed  them  all,  eixoept  eighty 
acres,  to  different  persons,  whose  deeds  had  been  recorded  in 
Leelenaw  County,  so  that  the  lands  were  owned  by  such  per- 
sons and  largely  in  their  possession  at  the  date  of  said  con- 
veyance to  complainant,  and  most  of  said  lands  had  been 
sold  for  taxes  each  year  from  18G9  to  1873.  It  is  further  al- 
leged that  the  certificates  of  location  of  said  lands  were 
handed  by  Blackman  to  one  Beuben  Goodrich,  of  Michigan, 
and  by  him  bronght  to  Washington  for  the  purpose  of  pro- 
curing patents,  and  Goodrich  left  them  with  one  0.  H.  Hoi- 
den  for  the  same  purpose.  In  October,  1869,  the  defendant 
received  them  from  Holden  as  collateral  security  for  money 
loaned  him.  At  that  time  there  was  on  the  back  of  each 
certificate  what  purported  to  be  a  written  assignment  by 
Blackman,  updei:  sea),  with  the  name  of  the  assignee  in  blanls, 
purporting  to  convey  the  lands  named  therein*  The  defend- 
ant, Fhile  hoIcUng  a^id  certifi^tes  as  collateral  security, 
wrongfully,  u^Qlawfully^  and  without  authority,  wrote  his  own 
name  in  said  blanks,  as  assignee  or  grantee,  and  on  July  17, 
1872,  wrongfully  and  unlawfully  procured  United  States 
patents  to  issue  to  )iim }  but  said  pretended  assignments  are 
void,  and  passed  no  title  in  the  lands  to  the  defendant,  and 
were  never  recorded  in  Leelenaw  County ;  that,  in  June,  1872« 
a  United  Stafie^  patent  for  forty  acres  of  said  lands  had 
issued  (o  on^.  Adison  Ali-go-sa,  an  Indian,  upon  his  location 
and  entry^  and  in  January,  1873,  he  had  conveyed  the  same 
to  one  V.  C  Miller  by  deed  recorded  in  Leelenaw  County  on 
the  sanie  day,  and  the  defendikut  did  not  and  could  not  con- 
vey to  the  plaintiff  any  title  thereto. 

The  bill  then  charges  that  the  defendant  knew  that  his 
representa^ons  were  false,  and  that  he  made  them  with  the 
deliberate  purpose  to  deceive  and  defraud  the  complainant, 
or  he  made  them  under  a  gross  mistake  as  to  facts. 
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The  answer  denies  all  fraud,  misrepresentation,  or  mistake 
in  general  and  in  particular,  and  sajs  thai,  on  the  7th  of  Jan- 
uary, 1870,  the  defendant  purchased  the  oertifioates  of  loca- 
tion of  C.  H.  Holden,  without  notice  or  reason  to  suspect  the 
integrity  of  his  title  to  them,  and  July  25, 1872,  received 
patents  for  the  land ;  that  Blackman  indorsed  his  name  and 
affixed  his  seal  on  the  back  of  the  certificates,  and  transferred 
and  delivered  them  to  Goodrich,  who  transferred  and  deliv- 
ered them  to  Holden,  to  enable  him  to  sell  and  transfer  them, 
and  to  enable  the  holder  to  fill  his  own  name  in  the  blanks 
and  obtain  the  patents;  that  such  is  the  usage  of  the  Gen- 
eral Land-Office;  and  plaintiff  believes  that  the  ptitents  con- 
ferred a  good  title  upon  him. 

That  the  plaintiff  came  to  the  defendant  and  inquired  about 
the  location  and  price  of  the  lands,  and  defendant  responded 
as  well  as  he  could  in  regard  to  their  location,  and  gave  him 
the  price;  said  he  had  never  seen  them,  but  would  furnish 
the  plaintiff  a  map  and  any  other  papers  relating  to  them, 
and  did  furnish  him  with  a  map  and  the  patents,  and  ex- 
plained from  whom  and  how  he  had  obtained  the  certificates, 
and  informing  him  that  the  certificates  had  been  suspended 
for  years  on  account  of  irregularity  and  fraud ;  that  he  might 
take  the  papers  and  make  inquiry ;  and  he  took  them  and 
held  the  matter  under  advisement  for  more  than  two  months, 
during  which  time  they  discussed  questions  relating  to  the 
lands,  and  defendant  told  plaintiff  that  he  knew  all  that  he 
did  on  the  subj^t ;  and  finally  plaintiff  came  to  defendant 
and  made  the  purchase. 

The  answer  further  alleges  that  the  defendant  has  no  in- 
formation as  to  the  sale  of  the  lands  for  t>axes,  or  as  to  the 
patent  of  40  acres  to  Ah-go-sa,  or  as  to  the  conveyances  by 
Blackman  and  his  grantees,  or  as  to  their  being  in  possession^ 
other  than  that  furnished  by  the  bill  and  exhibits. 

It  says  that  defendant  has  no  kuowledi^e  that  Blackman 
gave  the  certificates  to  Goodrich  and  Goodrich  gave  them  to 
Holden  simply  to  get  patents  on  them,  and  denies  that  such 
was  the  fact,  but  admits  that  the  certificates  were  originally 
delivered  by  Holden  to  the  defendant  as  collateral  security 
for  a  loan,  and  that  the  loan  was  paid,  and  says  that  the  de> 
feudant  afterward  purchased  them  of  Holden  for  $2,000,  and 
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filled  his  owa  name  in  the  blank  assigaments  at  the  instance 
and  in  the  preeenee  of  HoMea^  and  admits  that  the  assign- 
ments were  never  recorded  in  the  coanty  in  which  the  lands 
lie. 

The  answer  farther  says  that  both  plaintiff  and  defendant 
relied  solely  npon  the  patents,  and  that  the  plaintiff  did  not 
pat  his  complaint  about  the  sale  on  any  misrepresentations  of 
the  defendant,  bat  on  some  supposed  defect  in  the  title,  until 
July  10, 1874,  when  he  addressed  the  defendant  in  writing, 
land  set  up  substantially  the  sam6  grounds  of  complaint  as  in 
his  bill;  and  denies  that  the  defendant  agreed  to  rescind  the 
sale  and  take  a  reconveyance  of  the  lands. 

It  alleges  that,  in  March,  1873,  the  defendant  indorsed  and 
delivered  the  notes  to  his  father,  Gurlys  Lyon,  for  and  on 
acoonnt  of  a  debt  dae  him  by  defendant  of  a  greater  amount 
than  the  notes.  That  plaintiff  has  not  had  the  patents  re- 
corded ,  or  paid  taxes  on  the  lands,  or  otherwise  protected  them , 
«o  that  defendant  cannot  be  placed  in  the  same  condition  as 
he  was  at  the  time  of  said  sale. 

It  will  be  seen  by  this  statement  of  the  pleadings  that  one 
of  the  material  grounds  relied  upon  for  relief  is  the  alleged 
falsehood  of  certain  representations  made  by  the  defendant 
at  the  time  of  the  sale  as  to  there  being  no  taxes  on  the  lands 
or  other  matter  affecting  the  title.  Read  the  following  ex- 
tract from  the  compiaiuant's  deposition: 

"In  the  summer  of  1872,  I  was  informed  by  Mr.  T.  E. 
Chandler  that  Isaac  S.  Lyon  had  certain  lands  in  Michigan, 
and  had  spoken  to  him  about  getting  him  a  customer  for  the 
lands  and  about  their  location.  Afterward  I  said  to  Lyon 
that  I  understood  he  had  lands  for  sale  in  Michigan.  He  told 
me  that  he  had  such  lands;  that  they  were  located  about 
Grand  Traverse  Bay,  and  he  wanted  to  know  if  I  knew  any- 
thing about  lands  in  that  country.  I  told  him  I  didn't  know 
anything  particularly  about  them,  but  that  I  had  heard  it 
favorably  spoken  of;  had  known  of  some  settlers  going  to 
that  portion  of  the  country.  I  told  him  I  had  gone  up  the 
lakes  in  1866  in  a  steamer,  which  touched  at  Northport,  on 
Grand  Traverse  Bay,  and  that  I  supposed  that  was  near  the 
location  of  the  lands.  In  a  subsequent  conversation,  Mr.  Lyon 
told  me  that  he  had  got  the  certificates  for  the  lauds,  and 
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United  States  pateotB  were  issued  directly  to  hixxk*  He 
that  the  patent  from  the  United  States^  was  the  foaodfttiou  ot: 
the  titto)  and  in  aearehing  a  title  it  was  nmev  neoessary  to  go 
back  of  a  United  States  patent.  He  said  that  in  this  distciet 
when  they  traced  the  title  ap  to  the  United  States  that  was 
the  end  of  the  search.  He  said  that  the  lands  were  located 
by  an  Indian;  that  the  lands  were  situated  in  an  Indian 
reservation,  and  that  under  the  treaty  with  the  United  States 
the  lands  were  subject  to  entry  by  Indians  only.  He  said 
that  the  lands  had  been  entered  some  time  ago;  that  the 
entry  had  been  sasx>ended  by  the  Land-OfiSce  for  the  reason 
that  the  Indian-Office  had  preferred  some  charges  of  frand 
in  regard  to  the  entry  of  the  lands,  but  thatas  to  these  landsfor 
which  he  had  patents  the  charges  had  been  removed,  and 
the  patents  had  been  issued  under  the  authority  of  an  act  of 
Congress.  He  said  that  previous  to  the  issue  of  the  patents 
the  land  belonged  to  the  United  States;  that  it  was  Govern- 
ment land;  that  no  State  had  a  right  to  tax  Government 
lands,  therefore  there  could  be  no  tax  upon  the  lands  previous 
to  1872,  the  date  when  the  patent  was  issued.  He  remarked 
that  he  must  write  up  to  Michigan  and  ascertain  if  there  had 
been  any  taxes  assessed  for  the  year  1872.  This  occurred  in 
conversations  while  we  were  negotiating  about  the  purchase 
of  the  lands.  He  said  that  he  could  make  good  use  of  the 
money,  and  that  he  would  rather  have  the  money  than  the 
land,  although  he  considered  the  lands  were  a  good  invest- 
ment. He  said  he  would  place  the  papers  in  my  hands,  and 
I  could  go  to  the  Land-Office  and  ascertain  that  the  issue  of 
the  patents  was  regular  and  everything  was  all  right." 

The  following  is  extracted  from  the  testimony  of  the  de- 
fendant, Lyon  : 

''  Some  two  or  three  months  previous  to  consummating  the 
sale  of  the  lauds  described  in  the  complainant's  bill  to  Mr. 
Sanders  he  called  on  me  in  my  room  at  the  Patent-Office,  and 
stated  that  he  had  heard  I  had  some  Michigan  land  for  saie^ 
and  inquired  where  it  was  situated,  how  nrach  there  was  of 
it,  and  what  I  asked  per  acre,  &c.  I  described  its  location 
as  best  I  could,  stated  the  quantity,  and  gave  the  price  as  $5 
per  acre.  I  told  Mr.  Sanders  that  I  bad  at  my  house  a  map 
of  these  lands,  prepared  at  the  General  Laud-Offijce,  showing 
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speoiflo  loMtion,  qoality  of  soil,  and  whether  generally  tim- 
bered or  not.  Also  the  patents  issaed  to  me  by  the  United 
States  for  these  lands ;  also  other  papers  bearing  npon  the 
sabjeet  which  I  would  prodaoe  npon  his  next  calL  A  day  or 
two  after  that  he  called  again  upon  me  concerning  these 
lands,  and,  acoc^ding  to  promise,  I  showed  him  the  map  of 
this  land  prepared  at  the  General  Land«Offlce ;  also  my  United 
States  patent  for  those  lands;  also  a  certifloate  of  location 
similar  to  those  on  which  I  had  secnred  United  States  pat- 
ents ;  also  the  act  of  Congress  authorizing  patents  to  issue 
upon  those  certificates.  The  certificate  of  location  which  I 
showed  him  was  like  that  contained  in  Mr.  Sanders's  exempli- 
fication of  patents.  I  explained  from  whom  I  got  the  origi- 
nal certificates  of  location  of  these  lands;  referred  him  to 
Mr.  Holden,  the  person  named ;  explained  also  how  I  got 
them ;  when  I  got  them ;  how  long  I  had  held  them ;  ex- 
plained, also,  that  upon  certificates  similar  to  the  one 
shown,  I  had  procured  United  States  patents;  explaioed 
also  that  these  certificates  had  been  suspended  for  a  nnmr 
ber  of  years  by  the  General  Land-Office  on  account  of  some 
supposed  fi*aad  connected  with  the  location  of  these  cer- 
tificates. It  was  then  more  than  seven  years  since  these 
lands  were  first  located.  I  stated  that  I  had  had  considerable 
difficulty  in  securing  the  patents  upon  these  lands ;  but  that 
Oongress  finally  passed  an  act  authorizing  patents  to  be 
issued  to  the  holders  of  these  certificates.  I  stated  to  Mr. 
Sanders  at  that  interview  that  I  had.  never  seen  these  lands ; 
that  I  knew  nothing  about  them  except  from  the  papers  pre- 
sented, but  that  I  had  caused  letters  to  be  sent  to  a  party  in 
the  vicinity  of  t^ese  lands,  inquiring  as  to  their  value,  situa- 
tion, occupancy,  taxes,  &c.,  and  that  one  letter  had  been  re- 
ceived in  answer,  which  was  in  his  friend  Ghandler^s  posses- 
sion, and  that  another  and  fuller  answer  was  expected  daily. 
In  fact,  I  told  him  all  I  knew ;  not  a  single  fact  known  to  me 
was  concealed.  At  that  time  my  United  States  patents  for 
these  lands  had  not  been  recorded  in  Michigan. 

'^Question.  Did  yon  make  any  representation  to  him  as  to 
the  quality,  condition,  and  character  of  these  lands  or  in 
reference  to  the  taxes  due  upon  them. 

"Answer.  I  did  not.    I  told  Mr.  Sanders  at  this  interview 
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to  take  ali  the  papera,  iavestigote  fully  every  pBrtMHiiar»coQ- 
^ected  with  these  lands,  a&d  when  he  was=  willing  to  pay  $5 
per  aore  to  come  forward  and  conclade  the  arr«iigeBientB.  I 
told  him  that  these  lands  stood  me  in  that  price,  and  that 
price  I  mast  have  now  or  at  some  fatore  time.  I  told  htm 
that  if  he,  upon  investigation,  foand  these  lands  more  valaa- 
ble — worth  as  much  as  $30  per  acre — he  conld  have  them  for 
•85  per  a<nre,  and  if  he,  npon  investigation,  foand  these  lands 
worth  nothing  at  all,  still  my  price  was  $5  per  acre,  as  I 
woald  rather  have  the  money  than  wild  lands.  Mr.  Sanders 
took  all  the  papers  away  with  him  at  this  second  interview, 
and,  with  the  exception  of  the  certificate  of  location  shown 
him,  he  has  retained  the  papers  ever  since.  Among  the 
papers  thus  retained  by  him  were  my  United  States  patents 
for  these  lands,  which  have  never  been  recorded  in  Michigan, 
bat  wjiich  Mr.  Sanders,  npon  his  pnrchase  of  these  lands, 
promised  to  get  recorded|  bat  which  he  has  never  done. 

'^After  this  Mr.  Sanders  would  freqaently  call  upon  me  at 
my  room  and  talk  about  these  lands.  At  these  interviews 
we  discassed  almost  every  imaginary  possibility  connected 
with  therii;  the  possibility  of  their  being  under  water;  in  a 
swamp ;  on  a  hill-top ;  occupied  by  a  squatter,  or  some  one 
claiming  title;  the  possibility  of  their  having  been  sold  for 
taxes.  Yet,  connected  with  the  mention  of  every  one  of  these 
subjects,  I  invariably  and  emphatically  stated  that  he  must 
investigate  and  satisfy  himself  upon  all  these  points;  that  I 
^id  not  know  a  thing  aboat  them.  I  referred  him  to  Mr. 
Holden,  from  whom  I  purchased  the  original  certificates  of 
location,  for  information  at  the  other  end  of  the  line.  I  told 
Mr.  Sanders  to  take  his  time ;  that  I  was  in  no  haste  to  sell. 
As  a  consequence,  he  dallied  along  for  two  or  three  months, 
sometimes  appearing  as  if  he  intended  to  purchase,  and  at 
other  times  appearing  indifferent.  Finally,  Mr.  Sanders  ex- 
pressed himself  satisfied  with  the  lands  as  they  stood  and 
the  price,  although  he  said  he  ran  considerable  risk  in  mak- 
ing the  purchase,  and  the  sale  was  finally  consummated." 

This  is  the  itobstanceof  the  testimony  of  the  parties  on  the 
subject  of  representations.  There  were  no  other  witnesses  to 
their  negotiations,  and  the  other  evidence  in  the  case  does 
>not  materially  affect  the  foregoing  extracts. 
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The  case  was  heard  at  special  term  and  a  decree  passed 
dtemiDsiag  the  bill,  tirom  which  decree  the  complninaut  has 
taken  tbis  appeal. 

&imttel  R.  Bond  and  Marcm  S,  Hopkins  for  complaiuant : 

The  plaintiff  resorts  to  a  court  of  equity  to  be  relieved  from 
his  contract  to  pay  the  defendant  for  lands  purchased,  on  the 
ground  of  a  total  failure  of  title,  and  consequently  of  consid- 
eration, and  of  fraudulent  representations  of  the  defendant, 
or  a  material  and  gross  mistake  of  the  parties,  as  to  the  title 
supposed  to  have  been  conveyed.  In  either  case,  whether 
the  evidence  be  held  to  establish  fraud  or  mistake,  if  a  failure 
of  title  be  shown,  a  j>roper  subject  of  equity  jurisdiction  is 
presented.  In  support  of  this  position  the  following  author- 
ities are  cited : 

Fonblanque's  Equity,  114;  Story  on  Sales,  sections  407, 
415-423 ;  1  Maddox's  Ch.,  208;  Kerr  on  Fraud  and  Mistake, 
pp.  60,  63,  78-80 ;  Raight  vs.  Hayt,  19  N.  Y.,  464 ;  Hadlock 
vs.  WilliamSj  10  Vt.,  570,  (cited  in  Kerr,  p.  408 ;)  Irich  and 
Wt/fe  vs.  Fultorij  3  Grat.,  193 ;  Bailey  vs.  JameSj  11  Gratt.,  408 ; 
Watson  vs.  Stuclier,  5  Dana,  581;  Pringle  vs.  Samuel^  1  Lit- 
tle, 43;  Binglmm  vs.  Binglmm^  1  Ves.,  sr.,  126;  Bawlins  vs. 
WickJiam,  3  De  Gex  &  Jones,  304 ;  Garnett  vs.  Macon,  2 
Brock.,  250 ;  Smith  vs.  Richards^  13  Pet.,  26,  and  2  Pet.,  455 ; 
Daniel  vs.  MifGliellj  1  Story,  172,  and  Hitchcock  vs.  OiddingSj 
Daniel's  Exch.,  1. 

It  is  also  contended  that  a  failure  of  title  is  manifest  from 
the  fact  that  the  lands  had  been  sold  for  taxes  and  a  large 
portion  conveyed  by  Francis  Blackman  before  the  patents 
issued,  and  that  the  issuing  of  the  patents  in  defendant's 
name  did  not  give  him  a  title  to  the  lands. 

If  they  had  been  issued  to  him  upon  Blackman's  proper 
assignment  or  conveyance,  yet  as  Bla^^kman  had  previously 
donveyed  the  lands  by  deeds  which  had  been  recorded,  he 
would  but  hold  the  bare  legal  record  title  in  trust  for  the 
real  owners,  to  wit,  Blackman's  grantees,  and  a  court  of 
equity  will  compel  him  to  convey  to  them.  StarWs  Heirs  vs. 
MathcTy  1  Walker's  Miss.,  181 ;  Stephenson  vs.  Smithj  7  Mo., 
610;  Orove?s  Heirs  VQ.  Fulsomj  16  Mo.,  643;  Brush  vs.  Warey 
19  Pet,  93 ;  Gibson  vs.  Choteau^  13  Wall.,  25. 
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Bat  we  conteDd  that  it  was  the  defeudant's  own  fraud- 
ulent  and  unlawful  act,  to  Wit,  isftert^g  Md' "naln^  dn  the 
blank  assignment  0^'  the  ^eetifloates^  wUchaansed  tbe^piltotitB 
to  issue  in  his  namey  imd  thus  indooed /the  plaintiff  .to  ntiike 
the  porchasai  It  id  clear  that  HoMcb  oe  ver^hatdi  angr  aaftbor- 
ity  from  Blackman  or  Groodrich  tbtnin^fer  tk^eertdftcatos  U> 
defendant  or  even  tx)  plaoetUemih  his  hands;  >  This  was  doae 
in  fraud  of  their  rights.  How  6aii  it'be  eMm^d^  tkM;  that 
Blackman  ^ver  g^v^  any  authoirity  fojr  th^  bkiuks  to^  be?  filled 
with  defendant's  name ;  ^r  bo^r  can  W^  sn^h  cMithottty  pos- 
sibly be  implied  f  The  evidence  sho^ors  that  Slackmto  luid 
conveyed  a  part  of  the  lands  to  Goodrich '^d  o;  pan  to  other 
persons.  There  were  fonr  certifioates^  for  16^  aores^'  eaGh,  so 
that  Blackman's  grantees  did  Hot  each  reeeiveia  conveyance 
of  the  land  covered  by  aeertiftcate^'bnt  of 'only  a  portion  of 
it,  and  the  certificates  were^  t?herefore,  ddliiet^  to  Goodrich* 
who  came  to  Washington  to  gf^  the  patents  issued,  and  thus 
perfect  the  legal  title  of  himself  ivnd  tb^  other  gvancees. 

Again,  the  assignment  of  a  eertifieate  of  location  of  land 
is  a  conveyance -of  leal  estate,  und  the  «ertl6eate  is  real 
estate,  as  land'-warrants  were  held  to  be  until  declared  to  be 
personal  property  in  1858  by  act  ot  Gon£<ress,  the  essential 
diflference  being  that  a  land- warrant  is  a  simpli^  right  of  loca- 
tion, relating  to  no  specific  lands,  while  ^a  certificate  of  loca- 
tion covers  the  lands  described  in  it.  United  8tai^  vs.  NelBon, 
2  Brock.,  64;  Hibblewhite  vs.  ilfoMorin«,  6' M«  &  W.,  200; 
Duncan  vs.  Rodges^  4  McOord,  239. 

The  deed  from  the  defendant  to  the'  plalutifF,  which  was 
drawn  by  the  defendant  and  is  filed  as  an  exhi(>lt,  contains 
a  covenant  of  special  warranty  only  against  the-  claims  of 
all  persons  claiming  or  to  clsiim'  said  lands, '6r  any  part 
thereof,  by,  from,  under,  or  through  the  defendant,  his  heirs  or 
assigns,  which  wonld  afford  relief  at  most,  and  that  ia  circuit- 
ous one,  for  failure  of  title  by  iieason  of  the  sale  of  the  lands  for 
taxes.  But  the  failure  is  total  and  upon  other  grounds,  and 
the  plaintiff  is  wholly  remediless  in  the  premises,  unless  a  court 
of  equity  grants  him  relief  and  prevents,  as  \^  its  province^ 
a  gross  injustice,  the  exaction  of  payment  for  that  which  he 
has  never  received,  and  which  the  defendant  oever  had  to 
sell. 
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Joseph  S.  Brailejf  &v  deSendant :  ■. 

Where  tUe  moflos  of  ioformaticm  are  opea  to  both  parties 
and  no  concealnient  is  mafle  or  attempted,  even  misrepresen- 
tatioii  famishes  no  ground  fi>r  a  court  of  equity  to  interfere 
in  an  ezecoted  tdutraet  The  neglect  of  a  pnrcha.8er  to  avail 
himself  in  all  such  oases  of  the  means  of  information^  whether 
attributable  to  his  indolence  or  his  credulity,  takes  from  him 
all  claim  for  rdief.  8laughier*s  Admimstrator  vs.  Oershon^ 
13  Wall,  385.  The  facts  fally  sustain  the  allegations  of  the 
defendant  that  there  was  no  mistake  of  which  the  complain- 
ant had  not  full  oppc^tunity  to  inform  himself;  no  misrepre- 
sentation in  form  or  substance-  by  the  appellee }  no  fraad ;  for 
he  referred  the  appellant  to  the  person  from  whom  he  derived 
his  title  or  claim  to  title ;  and  the  complainant  himself  ap- 
plied to  the  Land-Office  and  satisfied  himself  as  to  the  trath 
of  defendant's  representations.  And  the  failure  of  title  is 
still  an  open  question,  to  be  decided  in  a  court  of  law. 

The  rule  of  law  is  supposed  to  be  fally  settled,  inflexible, 
and  not  naw  a  subject  of  contestation,  that  where  a  party 
purchases  land  he  cannot  be  relieved  from  his  purchase 
withoat  an  eviction ;  that  he  must  depend  upon  his  cove- 
nants, and,  if  he  has  not  taken  proper  covenants  for  his  pro- 
tection, equity  cannot  relieve  him.  Abbot  vs.  AUettj  2  Johns. 
Oh.,  519;  Bumpus  vs.  Plainer^  1  Johns.  Gh.,  218;  PaUon  vs. 
Taylor  et  aLy  7  How.,  159,  and  cases  cited ;  Beale  vs.  Lively ^ 
8  Leigh,  658;  Noonan  vs.  Lee^  2  Black,  508.  Here  the  pur- 
chaaer  was  noticed  by  his  vendor  that  he  did  not  know 
whether  the  land  wap  occupied  or  vacant^  whether  taxed  or 
not  taxed^  or  what  was  its  condition,  and  the  purchaser 
applied  at  the  Land -Office  and  satisfied  himself  on  that  point, 
and  failed  or  neglected  to  take  any  covenant  for  title. 

The  question  of  the  right  of  the  defendant  to  fill  up  with 
his  own  name  the  blank  in  the  assignment  flrom  Blackman, 
the  original  leeator,  ia  not  an  open  question  on  these  issues — 

Ist  Seeauae  the  complainant  had  fall  notice  and  opportu- 
nity, derived  from,  information  gWeti  to  him  by  the  defendant 
before  the  said  purchase  to  ascertain  both  the  facts  and  the 
law  relating  to  that  matter. 

It  is  a  controversy  between  two  innocent  parties.    Both 
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have  paid  value  for  the  lands.  The  loss  mast  fiftll  on  him  who 
failed  by  his  own  negligence  to  ascertain  the  facts  necessary 
to  his  title. 

2d.  Bat  if  the  court  shall  not  think  the  burden  of  inquiry  was 
on  complainant,  then  it  wiU  be  contended  by  defendant  that  the 
execution  of  the  assignment  in'  blank  on  these  certificates  aa- 
tborized  the  person  to  whom  they  were  delivered  to  sell  and 
transfer  them,  and  to  fill  up  that  blank  in  the  name  of  the 
person  whp  should  present  them  to  the  land-office,  and  an- 
thorized  such  person  to  receive  patents  for  them  in  his  own 
name.  In  other  words,  it  made  them  not  negotiable  instra* 
ments,  but  marketable  commodities,  haldvcln  vs.  Ely^  9  HoW.^ 
599, 600,  and  cases  cited  below. 

The  whole  legislation  by  Congress  in  reference  to  the  pub* 
lie  lands  declares  the  patent  the  superior  and  conclusive  evi- 
dence of  legal  title ;  until  its  issuance,  the  fee  is  in  the  Gov- 
ernment, which  by  the  patent  passes  to  the  grantee,  and  he 
is  entitled  to  recover  in  ejectment.  13  Pet.,  450 ;  Bagnell 
et  al.  vs.  Broderick,  13  Pet,  (>46 ;  Brush  and  Ware,  15  Pet., 
93, 108, 110 ;  Stark  vs.  Stone^  6  Wall.,  402.  Here  the  le- 
gal title  is  clearly  in  the  complainant.  If  any  one  else  has  an 
equity  to  be  protected,  it  must  be  under  the  laws  of  Michigan 
and  in  the  courts  of  that  State.  Finally,  there  was  neither 
misrepresentation  nor  fraud,  nor  any  mistake  of  which  a 
court  of  equity  can  take  cognizance.  1  Story's  Eq.,  9th.  ed.,. 
sec.  197  to  200(a),  202, 203, 203(b). 

Mr.  Justice  Mac  Abthub  delivered  the  opinion  of  thecooit 

It  will  be  unnecessary  to  examine  whether  most  of  the  rep- 
resentations are  true  or  false,  as  they  are  clearly  matters  of 
oi>inion  upon  questions  of  law  which  were  equally  open  ta 
both  parties,  and  in  regard  to  which  a  misstatement  woold 
afford  no  ground  for  equitable  relief.  A  misrepresentation 
for  which  a  contract  will  be  declared  void  must  have  relation 
to  a  material  matter  of  fact,  and  with  regard  to  which  the 
complainant  had  not  the  means  of  knowledge.  Even  if  the 
defendant  had  declared  that  a  State  had  no  right  to  tax  gov- 
ernment lands,  and  that,  consequently,  there  could  be  no  tax 
upon  the  lands  in  question  previous  to  the  issuance  of  a  pBktr 
ent,  this  was  a  question  of  law  or  argument  which,  although 
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now  well  settladi  was  tbrmeriy  a  poiutaboat  wbioh  even  law- 
yers.migbt  w^  diffeif.  A  party  will  not  be  beard  to  say  that 
be  was  deceived  upon  a  matter  of  tbis  deseription.  Ibe  de- 
feodaat  contrav^ts  tbe  charge  of  ttaeoonplaiQant^  and  testi- 
fies that  b^  guveibiiD  all  tbe  infocoiation  in  hjis  possession 
in  regard. to  tbe  title,, and  ftvowed  bis  ignorance  of  tbe  cbar- 
acter  or  location  of  tbe  land^iPr  wbetber  it  b^  been  sold  for 
taxes,  or  wbetber  it  .was  oocapied,  except  tbat  be  beld  tbe* 
patent  for  tbe  same,  and  referred  bim  for  informatipn  to  G.  H. 
Holden,  tbe  person  from  wbom  be  parcbased  tbe  certificates ; 
tbat  be  sbowed  bim  a  map  of  tbi3  land  prepaned  at  tbe  Gen- 
eral Land^Offlce ;  also  tbe  patents ;  also  a  certificate  of  loca* 
tion  similar  to  tbose  in  qaestion ;  ateo  tbe  act  of  Congress  ^ 
also  tbat  be  bad  never  seen  .tbe  lands  and  knew  notbing 
about  tbem  except  from  tbe  papers;  tbat  be  .told  bim  all 
be  knew,  witboat  concealing  a  single  fact,  and  requested  bim 
to  take  all  tbe  papers,  investigate  fully,  and  wben  be  waa 
willing  to  pay  $5  per  acre,  defendant  would  conclude  tbe 
sale.  But  we  will  not  fnrtber  compare  tbe  testimony  upon 
tbis  point,  but  simply  state  our  conclusion  tbat  the  charge  of 
tbe  bill  in  respect  to  representation  is  not  sustained  by  tbe^ 
proof. 

Tbe  allegation  tbat  defendant  obtained  tbe  patents  fraudu- 
lently is  not  a  matter  of  which  the  complainant  can  avail 
bimself.  There  is  at  most  a  dispute  between  Holden  and  de- 
fendant whether  the  latter  pucbased  the  certificate,  and  in  a 
suit  for  their  conversion  Holden  has  been  defeated  on  that 
issue.  Besides,  be  gave  tbe  complainant  every  opportunity 
\jo  inform  himself  on  tbat  matter,  for  he  requested  bim  to  call 
on  Holden  to  ascertain  from  him  what  he  knew  in  regard  to  tbe^ 
lands.  The  same  observations  will  also  apply  with  equal  force 
as  to  the  right  of  the  defendant  to  fill  up  with  his  own.name 
the  blank  in  the  assignment  from  Blackman.  He  was  shown 
a  similar  certificate,  and  visited  the  Land-Office  previous  to  tbe 
sale,  and  was  there  informed  that  the  title  was  all  right.  He 
had,  therefore,  the  most  ample  opportunity  to  inform  bimself 
as  to  the  law  and  tbe  facts  in  regard  to  those  matters,  and 
be  cannot  now  be  allowed  to  impeach  bis  contract  when  bo 
bad  the  means  of  knowledge  pointed  out  to  him  by  the  very 
party  with  wbom  be  was  dealing. 
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la  regard  to  the  interest  in  this  land  created  by  the  deeds 
previously  executed  by  Blackman,  it  is  to  be  remembered 
that  they  are  qait-claims,  and  only-included  the  interest  which 
be  then  had,  and  it  is  by  no  means  clear  that  a  court  of  equity 
would  compel  a  grantee  after  a  pattot  had  issned  to  convey 
to  them.  Such  would  not  be  the  rule  at  common  law.  The 
deed  executed  by  defendant  covenants  only  against  those 
claiming  through  or  by  him.  The  complainant  satisfied  him- 
self as  to  the  representations  by  going  to  the  Land-Office,  and 
he  has  no  covenants  of  general  warranty,  for  title.  Where 
there  is  neither  fraud  nor  warranty,  there  is  no  redress  in 
equity,  for  it  is  the  warranty  which  estops  the  grantor  and 
all  persons  in  privity  with  him  iiy)m  denying  that  he  was 
siezed  at  the  time  of  the  conveyance.  OrewB  vs.  Burakamj  1 
Black,  362 ;  Paton  vs.  Taylor ^  7  How.,  167. 

Upon  the  whole,  we  think  the  decree  below  ought  to  be 
confirmed. 
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<5LED8EAN|:S  A.  MOQBE  TO,  WILI4IA.M  G.  W.  JAE- 
GEE,  WILLIAM  B*  JAEGER,  ANXQNIO  PELLJETIEE, 
FRANKLIN  MACE,  GEORGE  W.  i;iN  VILLB,  GEORGfi 
MASONi GEORGE. W^  ESLIN  AND  WIFE,  THOMAS 
D.  .WINCHi;STB»„  A»I>  AJUFRED  J.  ULLMAN. 

I.  Tbe  mle  id  now  well  settled  that  a  court  of  equity' will  entertain  a  suit 

respecilng  th^riflilit  to  real  ofltatofiitaate  in  another  State  or  oonn try, 
wii6Si  jntiadiotion  «£  the  parties  haab«en  aeqoired. 

II.  When  11  eontroveny  arfiiee  out  of  a  eontraot^  or  ont  of  fhind,  or  in- 

▼olves  the  epn«ideiatioQ-  of  a  -tniat  in.  regard  *x>  lands  in  another  State, 
the  Juffi|idtoti«n  o£a  ooairtof  ehanoery  will  aet  apoa  tho  conaQieQoe.  of 
the  person  if  found  within  the  Jnriadiotion  of  thelfociim,  and  compel 
him  to  do  what  is  required  by  Justice  and  equity. 

III.  Where  a  party  has  executed  a  deed  of  trnst  upon  real  estate  to  se^ 
cure  an  indebtedness  to  the  complainant,  and  subsequently  he  causes 
to  be  pnrehased  for  his  own  benefit,  in  the  name  of  other  persons, 
outstanding  titles  for  tbe  purpose  of  defrauding  the  complainant, 
equity  will  de^ee  that  he  must  hold  the  titles  thus  acquired  upon  the 
uses  and  trusts  declared  in  the  trust-deed  he  had  previously  executed 
for  the  benefit  of  the  complainant. 

STATBMEKT  OF  THE  CASE. 

The  bill  alleges  that,  on  or  aboat  the  13th  day  of  July,  1871, 
the  defendant  William  G.  W.  Jaeger  executed  and  deliv- 
ered to  the  plaintiff  his  promissory  note  for  $50,000,  payable 
twelve  months  after  date,  and  at  the  same  time  ezecated  and 
delivered  to  Charles  Deffenbach  a  deed  of  trast  npon  a  cer- 
tain tract  of  land  in  the  county  of  McDowell,  in  the  State  of 
West  Virginia,  and  said  to  contain  one  hundred  and  fifty 
thousand  acres  of  land.  A  copy  of  the  deed  is  made  an  ex- 
hibit to  the  bill,  and  it  was  made  for  the  purpose  of  securing 
the  payment  of  the  note  at  maturity.  Jaeger's  title  to  the 
land  was  derived  from  the  defendant  Antonio  Pelletier  ou 
the  29th  day  of  July,  1868. 

That  said  Jaeger,  on  said  last-mentioned  day,  executed  and 

delivered  to  Pelletier  four  promissory  notes,  for  the  sum  of 

$5,000  each,  payable  respectively  in  three,  five,  seven,  and 

ten  years  from  date,  and  at  the  same  time  executed  and  de- 

30  D 
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livered  to  one  Franklin  Mace  a  deed  of  trast  to  aecare  to  the 
said  Pelletier  the  payment  of  said  notes  at  matarity ;  that 
these  notes  came  into  the  hands  of  the  complainant ;  that, 
subsequently  to  these  transactions^  it  was  discovered  that  cer- 
tain outstanding  titles  to  the  property,  which  at  the  time  of  the 
transfers  above  mentioned  were  supposed  to  be  worthless,  or 
at  most  light  clouds  upon  the  title  derived  from  Pelletier^ 
were  in  point  of  fiskct  superior  to  the  Pelletier  title,  and  that 
the  title  derived  by  Jaeger  from  Pelletier,  and  by  complain- 
ant from  Jaeger,  was  fatally  defective  unless  those  outstand- 
ing titles  could  be  secured. 

(  These  outstanding  titles  arose  upon  the  following  facts : 
The  patent  for  the  lands  was  obtained  by  one  Bobert  Pol- 
lard, in  the  year  1795,  from  the  State  of  Virginia,  and  the  title 
thus  acquired  was  finally  conveyed  to  one  Henry  6.  Thomp- 
son in  the  year  1865.  In  the  mean  time  the  land  had  been 
sold  for  taxes  and  the  tax-title  was  at  last  lodged  in  a  person 
by  the  name  of  Ohitty,  who  executed  a  conveyance  to  Pelle- 
tier, which  conveyance  was  afterward  set  aside  by  a  decree 
of  the  equity  court  for  said  McDowell  Oounty,  in  September, 
1853.  A  mortgage  upon  said  lands  had  been  executed  by 
Ohitty  to  N.  W.  L.  and  H.  Mali,  which  was  foreclosed  in  1853, 
and  the  land  bought  in  by  the  mortgagees  at  the  foreclosure 
sale,  so  that,  at  the  time  of  the  trust-deed  to  secure  complain- 
ant's debt,  the  original  title  W8«  in  Thompson  and  the  tax- 
title  in  the  Malis. 

The  bill  then  alleges  that  the  defendant,  William  G.  W. 
Jaeger,  having  knowledge  of  all  these  facts,  for  the  purpose 
of  cheating  and  defrauding  the  complainant  out  of  the  debt 
secured  by  the  deed  of  trust  first  above  mentioned,  purchased 
the  title  of  Mali,  through  the  defendant  Thomas  D.  Win- 
chester ;  that  he,  on  the  3d  day  of  April,  1872,  caused  the 
same  to  be  conveyed  to  said  Winchester,  who  well  knew  the 
facts  and  also  the  fraudulent  purpose  of  said  Jaeger. 

The  bill  further  alleges  that,  with  a  like  purpose  in  view, 
the  said  Jaeger,  on  or  about  the  3d  day  of  April,  1872,  pur- 
chased of  Henry  S«  Thompson  all  his  right,  title,  and  interest 
in  said  tract  of  land,  and  had  the  conveyance  made  to  his 
son,  the  defendant  Wm.  B.  Jaeger,  and  that  his  said  son  was 
aware  of  all  the  facts  and  of  the  said  purpose ;  that  after- 
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ward  the  said  Wm.  O.  W.  Jaeger,  confederating  with  said 
defendants  Wm»  R,  Jaeger  and  Thomas  I>r  Winchester,  in 
order  farther  to  eompiicate  the  ease  and  to  defraud  the  plaint- 
iff of  has  just  rights^  piocnred  theaaid  defendant  Winches- 
ter to  convey  the  said  tract  of  land  to  Wm.  B.  Jaeger,  (the 
soDy)  and  the  said  Wm,  Bu  Jaeger  to  mortgage  said  land  to 
said  Wi&ohester  for  the  sum  of  $30,000,  which  last  convey- 
ance was  without  consideration,  ezxsept  as  to  about  $1,600, 
which  the  said  Wm«  Gr.  W.  Jaeger  had  borrowed  from  said 
Winchester  to  purchase  the  ou: standing  titles  before  men- 
tioned ;  and  farther  that,  on  or  about  the  30th  day  of  Decem- 
ber, 1872,  the  said  Wm.  G.  W.  Jaeger  and  Wm.  R.  Jaeger, 
farther  confederating  with  one  Alfred  J.  UUman,  of  the  city 
of  Baltimore,  did  convey  to  the  said  Uilman  an  undivided 
one-fourth  part  of  all  said  tract  of  land,  and  that  said  Uil- 
man, at  the  time  of  the  said  conveyance,  had  full  knowledge 
of  all  the  facts  in  the  bill  before  mentioned,  and  the  object 
of  said  conveyance  being  to  cheat  and  defraud  said  plaintiff 
out  of  his  just  and  equitable  rights. 

The  defendant  Jaeger,  in  his  answer,  alleges  that,  at  the 
time  of  executing  his  promissory  note  to  the  plaintiff  for 
$50,000,  and  the  deed  of  trust  to  Diffenbach  to  secure  the 
same,  he  was  indebted  to  the  complainant  in  the  sum  of 
$10,000  and  no  more,  and  that  the  deed  and  note  were  given 
to  secure  that  sum  and  future  advances  agreed  to  be  made 
by  the  plaintiff. 

He  then  denies  all  charges  of  combination  with  the  other 
defendants  or  any  intention  to  cheat  and  defraud  plaintiff,  as 
charged  in  the  bill. 

The  defendants  William  B.  Jaeger,  Thomas  D.  Winches- 
ter, and  Alfred  J.  Uilman,  each  answering  for  himself,  deny 
all  combination  with  William  G.  W,  Jaeger,  as  charged  in 
the  bill,  and  all  knowledge  of  his  intention  to  cheat  and  de- 
fraud the  plaintiff  as  charged,  and  each  claims  that  his  deal- 
ings in  regard  to  said  land  were  in  good  faith,  and  his  pur- 
chase bona  fide  and  for  a  valuable  consideration. 

The  testimony  in  the  case  is  contained  in  a  bound  volume 
of  over  two  hundred  pages,  the  principal  part  of  which  is 
directed  to  the  question  of  fraud.  The  complainant  exam- 
ined a  number  of  witnesses,  whose  testimony  tended  to  sup- 
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port  the  allegalioDs  of  the  bill,  and  the  deiendaats  Jaeger 
and  Ullman  intrminced  evidence  in  support  of  their  answers. 
The  actual  amoant  of  indebtedness  due  from  Jaeger  to  com- 
plaihant  was  not  discassed,  as  that  matter  had  been  referred 
to  the  auditor  at  the  special  term.  It  will  be  seen  tiiat  after 
a  careful  consideration  of  the  pleadings  and  proofs  tbe  conrt 
decided  the  question  of  fraud  as  a  fiict  in  favor  of  the  com- 
plainant It  would  occupy  too  much  space  to  give  in  detail 
the  testimony  in  this  statement. 

J.  Daniels  J  E.  D.  Harrison^  and  jB.  J,  D.  Gross  for  com* 
plainant : 

The  complainant  maintains  with  confidence  that  when  the 
parties  sought  to  be  affected  by  its  decree  are  in  court,  that 
is  sufficient,  irrespective  of  the  sitvs  of  the  subject- matter  in 
dispute.  And  that  this  conrt  can  decree :  1.  That  the  prop- 
erty be  sold ;  or,  2.  That  the  defendants  convey  the  titles 
acquired  by  them  to  the  complainant;  or,  3.  If  they  do  not 
do  so,  a  trustee  be  appointed 'by  the  court,  who  shall  make 
such  deeds  as  shall  vest  the  entire  title  in  the  complainant. 
The  ground  of  the  jurisdiction  invoked  is  that  a  court  of 
equity  acts  upon  the  conscience  of  the  parties  before  it,  com- 
pelling them  to  do  what  they  are  bound  to  do  in  conscience 
and  good  faith.  JEquitas  aglt  in  personam.  The  leading  case 
on  this  branch  of  equity  is  the  familiar  case  of  Penn  vs. 
Lord  BaltiTiiore^  reported  in  1  Vesey,  444,  decided  by  Lord 
Chancellor  Hardwicke  in  the  year  1750,  when  the  boundary 
between  the  States  of  Maryland,  Pennsylvania,  and  Dela- 
,  ware  was  adjusted  by  the  decree  of  the  lord  chancellor  in 
England.  The  decree  was  placed  upon  the  power  of  a  court 
of  equity  having  jurisdiction  of  the  parties,  whatever  be  the 
siibject-m^tter,  acting  in  the  fullest  manner.  In  2  White 
and  Tud6r^s  Leading'  Cases  in  Equity,  pp.  9^3,  &c.,  this  case 
is  elaborately  reviewed  and  the  sncce^ing  cases  cited,  viz : 
Toller  vs.  Odrterctj  2  Tern.,  495;  Earl  o/Kildare  vs.  Eustace, 
1  Vem.,  419,  422. 

To  which  latter  case  especial  attention  is  cdrlled,  as  it  goes 
to  the  extent  of  enforcing  a  trust  in  regard  to  lands  situate  in 
a  foreign  country.  Upon  this  point  the  complainant  cites  the 
cases  of  Port  Arlington  vs.  Soulby^  3  Mylne  &  Keen,  104 ; 
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Graham  vs,  MaaioMy  I  Mao.  ^nd  G.,  71 ;  DtKlyn  vs. 
.  TFaUiiu,  3  SaDf.  Gh.,  185 ;  Qwmant  vs.  Ewoler^  1  Hen.  & 
MuDf.,  5.  * 

In  the  ease  of  Mame  vs.  Watta^  6  Granoh^  148^  oa  page 
160,  Chief- Justice  Marshall  says :  f^  In  case  of  jGraud,  trust, 
or  of  oontraot,  the  jaeisdictioD  of  a  ooart  of  ohaocery  is  ^as- 
taitiable  wherever  the  person  be  &ttud|  although  lands  not 
within  the  jorisdiction  of  that  court  may  be  afi'ected  by  the 
decree."  Also,  Morris  vs.  ReminffUm^  1  Pars.  SeL  Oases  in 
Eq.,  307,  393. 

That  the  purchase  of  an  outstanding  title  by  the  mortgagor 
or  grantor,  or  by  any  person  for  his  benefit,  will  inure  to  the 
benefit  of  the  mortgagee  or  grantee,  especially  when  this 
purchase  is  fraudulently  made,  and  done  with  intent  to  de- 
feat the  estate  conveyed.  Van  Rensselaer  vs.  Kearney^  11 
How.,  297,  322,  32o,  326 )  Herman  on  Estoppel,  sees.  268- 
272;  Biglow  on  Estoppel,  327,  344;  McCusker  vs.  McIJvey^  9 
R.  L,  528.  The  bill  is  not  multifarious,  as  it  refers  to  one 
matter  between  the  parties.  It  is  true  that  the  appellants, 
by  various  methods,  sought  to  consummate  the  fraud  alleged, 
but  they  should  not  be  allowed,  to  take  advantage  of  the 
variety  or  fertility  of  their  fraudulent  devices.  Even  if  the 
bill  were  liable  to  that  objection,  it  is  too  late  to  raise  it  on 
appeal.  It  should  have  been  raised  on  demurrer  and  not 
after  answer,  and  the  expense  and  trouble  incurred  in  tak- 
ing evidence.  Chew  vs.  Bank  of  Baltimore^  14  Md.,  299 ; 
Grove  vs.  Fish,  9  G.  &  I.,  280;  Lufikett  vs.  Whitey  10  G.  &  I., 
480;  Gibbs  vs.  Cleggei%  2  G.  &  I.,  14;  Story's  Eq.  Plead.,  285, 
530;  Oliver  vs.  Piatt^  3  How.,  412. 

jU.  Thoimyn  for  defendants,  Jaegers : 

The  bill  is  multifarious,  and  the  court  may,  sua  sponte, 
take  the  olgeotion  and  dismiss  the  bill.  1  Dan.  Oh.  Prac, 
352;  Grem  vs.  Churchill^  1.  M.  &  £.,  557;  Ohio  vs.  Ullis,  10 
Ohio,  456;  Oliver  vs.  Ftattj  3  How.,  333-412.  The  bill  con- 
tains several  distinct  matters  of  account  between  the  plaint- 
iff and  the  defendant,  W.  G.  W.  Jaeger,  with  which  the 
other  defendants  have  no  connection  or  concern  whatever, 
and  this  is  multifariousness.  1  Dan.  Ch.  Prac.,  342-344,  notes 
and  authorities  there  cited. 
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The  plaintiff  below  relied  maiDly,  and  it  is  believed  that 
the  decree  was  based  mainlj,  upon  the  letters,  declarationsv 
and  statements  of  W.  Q.  W.  Jaeger,  wbieh  was  gireu  in  evi- 
dence by  the  plaintiff  under  objeotian;  and  these  letters, 
declarations,  and  statements  were  all  written  and  made  s&est 
W.  B.  JaiBger  and  Winchester  acquired  title  to  the  land  from 
Thompson  and  Mali,  and  out  of  the  prestees  and  hearing, 
and  withoat  the  knowledge,  of  any  of  the  other  defendants; 
and  are  therefore  not  admissible  as  evidence  against  them, 
or  either  of  them.  1  Green,  on  £v.,  sees.  110,  111,  174, 170- 
178,  and  notes  and  authorities  there  cited.  W.  G.  W.  Jae- 
ger acted  in  good  faith  in  giving  the  mortgage  in  &vor  of 
the  plaintiff,  and  at  that  time  and  for  some  time  thereafter 
both  these  parties  snpposed  that  W.  G.  W.  Jaeger  had  good 
title  to  the  land,  and.  that  Moore's  mortgage  was  good ;  bnt 
some  time  thereafter  W.  G.  W.  Jaeger  ascertained  that  his 
title  was  worthless,  and  that  the  legal  and  valid  title  to  the 
land  was  in  Thompson  or  Mali,  and  that  it  would  be  neces- 
sary to  purchase  title  from  them  to  perfect  the  titie  in  W.  G. 
W.  Jaeger,  and  thereby  validate  his  mortgage  in  favor  of 
Moore;  and  he  (W.  G.W.  Jaeger)  advised  Moore  accord- 
ingly, and  requested  him  to  parchase,  or  to  furnish  the 
money  to  purchase,  title  from  Thompson  and  Mali,  and 
thereby  perfect  his  surety  under  his  mortgage ;  but  Moore 
positively  refused  to  do  so,  and  virtually  stood  by  and 
licensed  W.  B.  Jaeger  and  Winchester  to  bny  the  land  from 
Thompson  and  Mali ;  and  Moore,  therefore,  cannot  in  equity 
and  good  conscience  claim  the  benefit  of  such  purchase,  or 
any  relief  against  W.  B.  Jaeger  or  Winchester.  1  Fondb. 
Eq.,  151;  Boberts's  Equity,  45;  2  Vern.,  151;  Storrs  vs. 
Barker  J  6  Johns.  Oh.,  166;  Wendell  vs.  Van  B&nsgelaer^  1 
Johns.  Cb.,  354;  1  Story's  Eq.  Jar.,  sec.  385. 

Enoch  Totten  and  Linden  Kent  for  defendant  Ullman. 

Mr.  Justice  MagAbthub  delivered  the  opinion  of  the 
coart : 

The  first  question  to  be  determined  is  whether  we  can 
make  a  decree  in  this  case^  as  the  land  described  in  the  bill 
of  complaint  is  situated  in  the  State  of  West  Virginia, 
beyond  the  local  boundaries  of  this  jurisdiction.    The  rule  is 
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now  well  settled  that  a  court  of  equity  will  entertain  a  suit 
respecting  the  rights  to  real  estate,  although  it  is  in  another 
State  or  county,  where  jurisdiction  of  the  parties  has  been 
acquired.  In  his  equity  jurisprudence,  sec  743,  Mr.  Justice 
Story  says:  <^It  may  therefore  be  proper  to  premise  thatti 
bill  for  a  specif  performance  of  a  contract  respecting  land 
may  be  entertained  by  courts  of  equity,  although  the  land  is 
situate  in  a  foreign  country,  if  the  parties  are  residents 
within  the  territorial  jurisdiction  of  the  couutry.  The  ground 
of  this  jurisdiction  is  that  courts  of  equity  have  authority  to  act 
upon  the  person,  ^quitas  a^'t  in  personam.  And  although 
they  cannot  bind  the  land  itself  by  the  decree,  yet  they  can 
bind  the  conscience  of  the  party  in  regard  to  the  land,  and 
compel  him  to  perform  his  agreement  according  to  con- 
science and  good  £Eiith;"  and  he  cites  the  celebrated  decision 
of  Lord  Hardwicke  in  Fenn  vs.  Lord  Baltimore^  6  Ves.,  444; 
also  Port  Arlington  vs.  SouJby^  3  Mylne  &  Keen,  104;  Totten 
vs.  Carteret^  2  Vern.,  495;  SuiUm  vs.  Fowler^  9  Paige,  280, 
and  many  others.  Perhaps  the  best  definition  of  this  doc- 
trine is  found  in  the  decisions  of  tbe  United  States  Supreme 
Oourt.  In  Mas9ie  vs.  Watts^  6  Oranch.,  148,  after  referring 
to  those  authorities,  Ghief*Justice  Marshal  says :  <'  Upon  the 
authority  of  these  cases  and  of  others  which  are  to  be  found 
in  the  books,  as  well  as  upon  general  principles,  this  court  is 
of  opinion  that,  in  the  case  of  fraud,  of  triist,  or  of  contract, 
the  jurisdiction  of  a  court  of  chancery  is  sustainable  w?wr€ver 
the  person  be  founds  although  lands  not  within  the  jurisdiction 
of  that  oourt  may  be  afitected  by  the  decree."  That  was  a 
suit  brought  in  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky  by  a  citizen  of  Virginia  against  a 
citizen  of  Kentucky  in  respect  to  lands  in  the  State  of  Ohio,  the 
defendant  having  obtained  the  legal  title  with  notice  of  the 
equitable  title  of  the  plaintiff;  and  the  court  made  a  decree 
compelling  him  to  convey  to  plaintiff,  on  the  ground  that  his 
taking  the  title  in  his  own  name  was  a  fraud  upon  the  plaint- 
iff, and  he  thereby  became  his  trustee. 

The  like  doctrine  was  again  fully  recognized  in  Northern 
HUnde  Baii^oad  Company  vs.  Michigan  Central  Railroad  Com- 
pany ^  15  How.,  244,  where  the  court  say :  "  If  the  court  had 
acquired  jurisdiction  of  the  person  by  his  being  within  the 
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State,  they  will  compel  him  by  attachment  to  do  his  daty 
under  his  contract  or  tmst,  and  enforce  the  decree  in  rem  by 
his  execating  and  conveying  or  otherwiae,  aa  jastice  may  re- 
quire in  reapiect  to  lands  abroad."  It  appears  from  these 
authorities  that  whenever  the  controversy  arises  ont  of  con- 
tract or  fraud,  or  involves  the  consideration  of  a  trust  in  re- 
gard to  lands  in  another  State,  the  jurisdiction  of  a  court  of 
chancery  will  act  upon  the  conscience  of  the  person  if  found 
within  the  jurisdiction  of  the  forum,  and  compel  him  to  do 
what  is  required  by  justice  and  equity.  The  question  now 
before  as  will  be  whether  the  present  case  is  one  of  this  char- 
acter. 

The  substantial  averm^its  of  the  bill  are  that  defendant  W. 
G.W.Jaeger  executed  his  promissory  note  to  complainant  for 
$50,000,  and  also  gave  a  deed  of  trust  upon  the  lands  in  West 
Virginia  to  secure  the  payment  of  the  note.  Afterward 
complainant  discovered  that  Jaeger's  title  was  defective  by 
reason  that  the  title. to  the  land  was  in  one  Henry  O.  Thomp- 
son and  the  Malis.  The  defendant  W.  R.  Jaeger,  who  is 
the  son  of  W.  G.  W.  Jaeger,  acquired  Thompson's  title,  and 
the  defendant  Thomas  D.  Winchester  acquired  the  Mali 
title,  and  conveyed  the  same  to  Jaeger,  jr.  The  bill  alleges 
that  Jaeger,  sr.,  purchased  the  Mali  title  through  said  Win- 
Chester,  and  caused  the  same  to  be  conveyed  to  said  Win- 
chester, and  from  Winchester  to  his  son  for  the  purpose  of 
cheating  and  defrauding  the  complainant  out  of  the  debt 
secured  by  the  trust-deed,  and  that,  with  a  like  fraudulent 
purpose,  he  caused  and  procured  the  conveyance  from  Thomp- 
son to  his  son,  and  that  said  conveyances  were  made  fcnr  the 
use  and  benefit  of  the  said  Jaeger,  sr.,  and  for  the  purpose  of 
covering  up  said  fraud  the  same  were  made  to  his  son,  and 
that  the  defendant  UUman,  at  the  time  he  took  his  conv^- 
ance,  had  full  knowledge  of  these  fstcts,  and  that  the  object 
of  the  conveyances,  including  his  own,  was  to  cheat  and  da- 
fraud  the  complainant  out  of  his  just  and  equitable  rights. 
Upon  these  facts,  the  case  is  clearly  brought  within  the  rule 
just  annoonced.  A  clearer  case  of  fraud  and  resulting  trust 
could  not  be  expressed,  and  if  the  allegations  are  supported 
by  the  evidence,  this  court  has  by  all  the  cases  cited  juris- 
diction of  the  cause.    The  facts  in  the  case  as  to  the  fraudu* 
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lent  conduct  of  Jaeger,  sr.,  and  his  son  depend  npon  a  masa 
of  testimony  which  it  woald  reqaire  too  much  space  and  time 
to  set  forth.  It  represents  the  two  Jaegers  in  a  very  bad 
light,  and  we  cannot  doabt  of  their  "bad  faith  and  frandalent 
practices  toward  the  complainant. 

From  a  careful  consideration  of  the  testimony,  we  have 
come  to  the  condosion  that  the  whole  transaction  between 
Wipchester  and  Jaeger  the  younger,  in  purchasing  the  Mali 
and  Thompson  titles,  was  in  the  interest  of  Jaeger,  sr.,  and 
was  for  his  benefit,  and  the  title  thus  acquired  ought  there- 
fore to  be  held  by  them  upon  the  same  uses  and  trusts  as  are 
declared  in  the  deed  of  trust  executed  by  the  elder  Jaeger 
for  the  benefit  of  the  complainant,  Moore.  The  decree  in  thia 
respect  must  be  affirmed. 

The  court  below  thought  that  (he  defendant  ITllman  was 
an  innocent  purchaser  of  an  undivided  on^fourth  of  all  this 
tract  of  land  from  Jaeger  the  younger.  We  think,  however, 
that  the  testimony  shows  that  he  had  full  knowledge  of  all 
the  facts,  and  was  a  confederate  in  the  firand.  The  decree 
must  be  so  modified  as  to  postpone  the  rights  of  Ullman, 
whatever  they  may  be,  to  those  of  the  complainant.  The 
defendant  Jaeger,  sr.  to  pay  costs  of  this  appeal. 

Mr.  Jastice  Htjmphbets  read  a  dissenting  opinion. 


REPORT  OF  CASES 

DECIDED  BT 

THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

AT  SEPTEMBER  GENERAL  TEEM,  1876. 


FRANCIS  DBNMEADvs.  WILLIANN.  H.  MAAOK  AND 
WILLIAM  MoCOURT,T?RADING  UNDER  THE  STYLE 
OP  WILLIAM  N.  H.  MAACK  &  CO. 

At  Law*— No.  14920. 

This  court  oan  take  notice  of  the  authority  of  a  notary  pablio  in  the  State 
of  Maryland  to  administer  an  oath  to  an  affidavit  to  be  used  in  an 
action  pending  in  this  jurisdiction,  the  same  being  certified  by  his 
signature  and  notarial  seal,  without  any  other  verification  that  he 
was  qualified  to  act  as  such  notary. 

STATEMEI9T  OF  THE  CASE. 

Rale  73  of  this  coart  provides  that  a  plaintiff  who  shall 
file  with  his  declaration,  at  the  time  of  bringing  his  action, 
.an  affidavit,  setting  oat  distinctly  his  caose  of  action,  &c., 
and  shall  serve  the  defendant  with  copies  of  the  declaration 
and  affidavit,  shall  have  jadgment,  unless  the  defendant  shall 
file  along  with  his  plea  or  pleas  an  affidavit  denying  the  right 
of  plaiptiff  to  recover,  and  specifically  stating  the  grounds  of 
his  defense,  &c. 

In  this  case  the  declaration  filed  was  accompanied^  with  an 
affidavit  in  due  form,  made  before  a  notary  public  in  Balti- 
more. The  pleas  filed  are  not  supported  by  affidavit,  and 
the  plaintiff  moved  for  judgment,  apon  the  ground  that  the 
defendant  had  not  complied  with  the  requirements  of  the 
rule  referred  to.  To  this  motion  the  defendant  answers  that 
the  affidavit  of  the  plaintiff  to  his  declaration  is  insufficient, 
because  it  was  made  in  another  jurisdiction,  and  is  not  accom- 
panied with  a  certificate  as  to  the  authority,  &c.,  of  the  notary 
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before  whom  it  was  made.  Upon  the  hearing  of  this  motion, 
the  justice  holding  the  special  term  certified  it  to  the  general 
term,  to  be  heard  in  the  first  instance. 

The  Public  Gode  of  Marjlimd^  article  67,  section  3,  gives 
each  notary  public  power  to  ado^inister  oaths  in  all  cases  of 
a  civil  nature  where  a  justice  of  the  peace  may  administer 
an  oath,  aod  with  tlve  aaine  effect,  ^nd  pEovidj^fk  ^t  a«^tift- 
cate  under  his  notarial  seal  shall  be  suf^cieut  evid^ibe  of  his 
having  administered  such  oath  in  bis  character  as  notary 
public 

And  in  section  7  of  the  same  article  it  is  provided  that 
every  notary  shall  provide  a  notarial  seal,  with  which  he  shall 
authenticate  his  acts,  iostrumeats,  and  a4>testatso&a. 

The  Eevised  Statutes  of  the  United  Statos  relative  to  the 
District  of  Columbia,  section  986,  make  provision  that  '^  no- 
taries public  may  administer  oaths  and  affirmations  in  all 
matters  incident  or  belooging  to  the  duties  of  their  office,  and 
take  affidavits  to  be  used  before  any  court,  judge,  or  officer 
within  the  District.'' 

And  the  Bevised  Statutes  of  the  United  States  further 
provide,  section  1778,  that  in  all  cases  in  which,  under  the 
laws  of  the  United  States,  oaths  may  be  made  before  a  jus- 
tice of  the  peace,  *  *  •  they  may  hereafter  also  be  made 
before  any  notary  public  d«Qy  appointed  in  any  State,  dis- 
trict, or  territory,  and  when  certified  under  the  hand  and 
official  seal  of  such  notary,  shall  have  the  same  force  and 
effect  as  if  made  before  a  jaetiee  of  the  peaee. 

Sections  825  and  836  of  the  Bevised  Statutes  relating  to 
the  District  of  Oolumbia  contain  the  l^ielative  enaotment 
und^  which,  in  soits  brought  on  open  accounts  verified  hy 
the  plaintilTs  affidavit,  the  plaintiff  may  have  judgment  by 
default,  and  in  the  latter  of  these  seetkms  it  is  i^vided  that» 
in  such  eases  where  the  plaintiff's  affidavit  is  made  bef<Mre  an 
officer  of  whose  authority  to  administer  oaths  the  ooart  can- 
not take  notice,  his  authority  must  be  verified  by  the  certifi- 
cate under  seal  of  the  officer  having  authority  to  give  such 
certificate. 


W.  K  Wehh  for  plaintiff. 
John  C,  Fay  for  defendant. 
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Mr.  jQstiee  Mi1oA»th0B  ddt^t^irod  <t^  opinioa  of  tbe 
coart : 

Tlie  qn^iott  op6n  tbis  motion  'is  whether  the  cooi't  6an 
take  notice  of  the  power  of  a  notary  public  in  the  State  of 
Maryland  to  administer  an  oath  to  an  aflQdavit  to  be  ased  in 
an  action  pending  here  without  a  certificate  that  he  was  duly 
qualified  to  act  as  such  notary.  By  the  statute  law  of  Mary- 
land a  notary  public  can  administer  oaths,  and  a  certificate 
under  his  notarial  seal  is  sufficient  evidence  of  his  official  acts. 
The  jurat  to  the  affidavit  in  this  case  is  properly  certified  by 
him  according  to  the  Maryland  Code,  and  it  could  be  used  in 
that  State  without  any  further  evidence  of  his  authority.  It 
is  authenticated  by  his  signature  and  seal,  and  we  are  inclined 
to  give  it  the  same  effect  here.  In  this  District  a  notary  pub- 
lic may  take  i^ffidavits  to  be  used  before  any  court  or  judge. 
The  Hevised  Statutes,  sec.  1778,  enact  that  in  all  cases  where 
oaths  may  be  administered  by  justices  of  the  peace,  they  may 
be  made  before  any  notary  public  in  any  State  or  Territory ; 
and  they  are  to  have  the  same  force  and  effect  as  if  made  be- 
fore a  justice  of  the  peace.  This  relates  to  the  instrument,  in 
order  to  give  the  facts  therein  stated  the  weight  of  evidence ; 
but  there  is  no  express  requirement  that  the  notarial  certifi- 
cate and  seal  are  to  be  certified  by  any  other  official.  When 
acknowledgments  of  deeds  are  made  beyond  the  limits  of  the 
District,  the  certificate  of  the  officer  taking  such  acknowledg- 
ment is  to  be  accompanied  by  the  certificatte  of  the  clerk, 
reipster,  &c.,  to  the  effect  that  at  the  date  of  the  acknowledg- 
ment the  person  taking  the  same  was  in  fact  the  officer  he 
purported  to  be.  But  this  is  required  by  the  express  terms 
of  the  law,  (Eev.  Stats.  D.  C,  sec.  443,)  and  the  certificate  in 
such  case  is  made  essential  to  the  validity  of  the  conveyance. 
No  such  requirement  is  made  with  regard  to  affidavits,  unless 
they  are  made  before  an  officer  of  whose  authority  to  admin- 
ister oaths  the  court  cannot  take  notice.  There  is  no  other 
provision  of  our  statutes  requiring  the  certificate  of  a  notary 
to  be  verified  by  any  other  than  his  owii  seal,  and  when  we 
have  before  us,  as  in  the  present  case,  the  law  of  the  State  of 
Maryland,  making  the  certificate  of  a  notary  under  his  seal 
sufficient  evidence  of  his  having  administered  an  oath  in  his 
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official  character,  we  think  this  coart  can  also  take  notice 
that  the  affidavit  was  sworn  to  before  a  properly  qoalifled 
officer. 

The  motion  for  judgment,  notwithstanding  the  defendant's 
plea,  is  granted. 
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WILLIAM    S.    HUNTINGTON,     TRUSTEE,    &o.,    vS. 

ROBERT  J.  WAITER  ET  AL. 

k 

In  Equity.— No,  1692. 

I.  The  parchaser  of  real  estate  sold  nnder  an  order  of  conrt  by  a  trustee 
mast  pay  interest  on  the  deferred  payments  from  the  day  when  the 
premises  were  struck  off  to  him. 

n.  The  purchaser  at  snch  sale  is  entitled  to  the  rents  of  the  premises  fronr 
the  same  time,  instead  of  from  the  confirmation. 

STATEMENT  OF  THE  OASE. 

The  stipnlated  facts  in  this  case  show  that  the  complain- 
ant, acting  as  trastee,  and  nnder  an  order  of  the  court,  and 
in  pnrsnance  of  an  advertisement,  sold  at  public  sale,  to  Al- 
fi*ed  M.  Hoyt,  square  720,  in  the  city  of  Washington,  for  the 
sum  of  $22,010,  he  being  the  highest  and  best  bidder  there- 
for.  The  sale  was  made  on  the  3l8t  day  of  May,  1875,  and 
among  the  advertised  terms  of  sale  notice  was  given  that  the 
deferred  payments  would  bear  interest  from  the  day  of  sale 
On  the  9th  day  of  September  following  the  conrt  passed  an 
order  ratifying  the  sale,  with  a  proviso  that  if,  within  ten  days, 
D.  L.  Walker,  one  of  the  defendants,  should  pay  the  trustee 
$23,010  for  the  property,  one-fourth  in  cash,  &c.,  the  sale 
should  be  set  aside.  The  time  limited  in  this  order  having 
expired,  and  no  one  having  offered  to  pay  the  trustee  the 
said  ]as^mentioned  sum,  the  sale  to  Mr.  Hoyt  was  confirmed 
absolutely  on  the  30th  day  of  September,  1875.  The  trustee 
thereupon  prepared  the  notes  for  the  deferred  payments,  to 
the  effect  that  they  should  bear  interest  from  the  30th  of 
31  ay,  when  the  property  was  struck  off,  instead  of  the  date 
of  the  final  confirmation.  The  purchaser,  on  the  other  hand^ 
claimed  that  the  interest  should  commeifce  from  the  confirm- 
ation, and  it  was  agreed  to  submit  this  question  to  the  court. 
The  application  was  referred,  to  be  beard  here  in  the  first 
instance. 

A.  8.  Woi'tMngton  for  trustee. 

T.  W.  Bartley  for  purchaser. 
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By  the  Court  : 

We  think  that  when  a  sale  of  property  is  ordered  by  the 
<2oart,  and  the  sale  takes  plaoe  in  parsaance  jof  an  advertise- 
ment such  a»  was  pablisbed  in  the  present  case,  the  notes 
for  deferred  payment  should  be  dated  on  the  day  the  property 
was  struck  oif  to  the  purchaser,  and  should  bear  interest 
from  such  time.  We  also  think  that  the  purchaser  is  entitled 
to  the  rents  of  the  premises  if  they  are  occupied  by  a  tenant 
intermediate  the  sale  and  confirmation.  The  trustee  must 
therefore  credit  the  purchaser  with  the  amount  of  any  rents 
1x6  may  have  collected  in  the  mean  time. 

Ordered  accordingly. 
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BOYD  M.  SMITH  AND  S.  H.  WIMSATT  vs.  ROBERT 
M.  JOHNSOX  AKD  WILLIAM  DOWELL. 

In  Equity.— No.  3770. 

I.  A  uotice  of  a  mecbaDic's  lien  signed  with  a  copartnership  name,  in- 

stead of  with  the  individual  names  of  the  partners,  is  not  invalid  for 
that  reason. 

II.  A  mechanic's  lien  for  mater ialb  famished  npon  a  joint  contract  with 

a  copartnership  will  bind  the  interest  of  one  of  sach  parties  who 
alone  has  title  to  the  real  estate  npon  which  the  bniidtng  was  erected. 

ill.  The  mere  transfer  of  a  promissory  note  to  the  material-man  will  not 
release  his  lien,  unless  the  same  is  paid  at  matnrity,  or  unless  it  is 
taken  in  payment  of  the  account. 

IV.  The  lien  is  not  invalid,  althongh  it  does  not  cover  all  the  land  con- 
nected with  the  building  to  which  the  owner  has  a  title-deed. 

STATEMENT  OF  THE  CASE. 

This  was  a  bill  in  equity  ander  the  statute  to  eDforoe  a 
mechanic's  lien.  .  The  notice  of  lien  was  filed  in  the  clerk's 
office  March  19, 1874,  and  was  signed  with  the  firm -name  of 
the  complainants.  Smith  &  Wimsatt,  without  mentioning  the 
individual  names  of  the  partners.  They  were,  however,  de- 
scribed in  the  bill  of  complaint  by  their  Christian  and  sur- 
names as  doing  business  under  the  partnership  name  signed 
to  the  notice  of  lien.  The  answer  of  the  defendant  Johnson, 
who  alone  appeared  in  the  case,  avers  no  objection  to  the 
notice  on  this  account,  but  it  was  contended  at  the  hearing 
that  the  complainants  had  no  .right  to  file  a  lien  in  the  com- 
pany name  only. 

The  bill  of  complaint  designates  the  property  sought  to 
be  subjected  to  the  lien  as  ^^  situated  od.  northeast  corner  of 
square  No.  — ^  fronting  60  feet  on  Seventh  street  and  90  feet 
on  I  street  southwest,"  and  one  of  the  exhibits  in  proof  is  a 
conveyance  of  the  land  in  question  to  defendant  Johnson  in 
fee-simple,  and  describing  the  land  as  extending  99  feet  on 
I  street,  instead  of  90,  as  stated  in  the  bill  of  complaint. 

The  defendants  were  partners,  doing  business  under  the 
31  D 
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firm-Qame  of  Johnson  &  Dowell,  and  oocapied  the  premises 
as  a  machine-shop  and  foondery ;  and  Dowell  testifies  that 
the  property,  as  he  understood,  was  bought  for  the  firm,  and 
that  Johnson  informed  him,  as  soon  as  his  share  of  the  profits 
amounted  to  one-half  of  the  coat  of  the  building,  he  would 
deed  it  to  the  firm ;  but  there  is  no  agreement  in  writing,  to 
this  effect,  and  Johnson  contends  that  he  has  title  alone  to 
the  land,  and  that  Dowell  never  had  any  such  interest  th^e- 
in  as  would  authorize  the  complainants  filing  a  lien  against 
him,  as  Jiie  was  not  the  ^<  owner  "  of  the  land.  There  is  some 
evidence  tending  to  prove  that  some  castings  made  by  the 
firm  were  sold  to  pay  for  work  done  on  the  building^  and  that 
sometimes  the  men  employed  in  the  shop  worked  on  it  during 
the  period  the  repairs  were  being  made. 

The  complainants  furnished  lumber  fbr  the  purpose  of  en- 
larging the  machine-shop  and  foundery,  and  the  court  have 
come  to  the  conclusion  that  the  lumber  for  this  purpose  was 
furnished  in  pursuance  of  a  contract  with  the  firm  of  the  de- 
fendants. 

At  an  interview  between  the  parties  as  to  the  amount  due 
the  complainants,  the  defendant  Johnson  indorsed  to  them 
the  note  of  W.  H.  Adams  for  the  sum  of  8180,  which  has 
been  protested  and  never  paid,  and  there  is  some  conflict  in 
the  testimony  whether  this  note  was  taken  in  payment  abso- 
lutely ;  but  the  court  was  of  opinion  that  the  transltsr  of  the 
note  was  not  to  operate  as  a  release,  unless  it  were  paid  at 
maturity. 

The  cause  was  referred  by  the  court  below  to  the  auditor 
to  state  the  account.  His  report  was  excepted  to  by  de- 
fendant Johnson.  The  exceptions  were  overruled,  and  the 
amount  found  in  favor  of  complainants  was  decreed  tp  be  a 
lien  upon  the.  property  in  question.  Johnson  has  appealed 
to  the  general  term. 

Francis  Miller  for  complainants 

Woodbury  Wheeler  and  Phih  B.  Stilson  for  defendant  John- 
son. 

By  the  COUET : 

As  to  the  notice  of  lien  being  in  the  firm-name  only :  This 
would  be  clearly  insufficient  in  a  declaration  in  an  action  at 
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law,  bat  we  do  not  think  that  parties  Intending  to  assert  a 
lien  under  the  statute  should  be  held  to  the  strict  rules  of 
pleading  in  giving  notice  thereof.  Of  course  it  would  be  more 
regular  to  describe  the  parties  by  their  names,  as  in  the  case 
of  deeds  and  other  legal  proceedings,  but  we  do  not  think  that 
there  is  such  unoertointy  in  the  present  case  as  would  justify 
us  in  declaring  the  lien  invalid  for  that  reason.  As  to  the 
objection  that  the  title  to  the  real  estate  was  in  Johnson  alone. 
The  complainants  had  a  right  to  establish  their  account 
against  both  defendants,  for  the  contract  for  the  lumber  was 
with  them  jointly.  There  is  some  testimony  tending  to  show 
an  equity  in  Dowell,  and  the  lien  would  only  bind  the  land  to 
tliat  extent,  as  far  as  he  is  concerned.  Even  if  it  should  turn 
out  that  he  had  no  interest,  the  lien  would  still  be  valid  as 
against  John8on''s  estate,  since  he  was  jointly  liable  for  the 
debt,  and  all  his  right,  title,  and  interest  w  ere  bound  by  the 
lien  and  eoald  be  sold  in  satisfaction  of  the  j  ad  gment.  if  the 
materials  had  not  been  furnished  upon  his  contract  and  used 
for  the  purpose  of  enlarging  his  property,  the  latter  could  not 
be  subjected  to  the  lien,  nor  could  he  be  made  a  party  to  the 
proceeding.  We  think  the  views  of  the  def^idant  Johnson 
on  this  point  are  erroneous,  and  therefore  overrule  them. 

With  respect  to  the  transfer  of  the  Adams  note,  we  do  not 
think  that  in  the  conflict  of  the  testimony  we  can  infer  that 
it  was  the  intention  of  the  parties  that  it  should  release  the 
lien  unless  paid,  and  as  it  has  not  been  paid,  the  defendant 
is  not  entitled  to  have  it  credited  in  the  account. 

There  is  nothing  in  the  point  that  the  conveyance  to  defend- 
ant Johnson  shows  that  nine  feet  of  the  land  on  I  street  is 
not  included  in  the  lien. 

Judgment  affirmed. 
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JOHN  A.  J.  CEBSWELL,  ROBERT  PURVIS  AND  ROB- 
ERT H.  T.  LIEPOLD,  COMMISaiOKERS  OP  THE 
FREEDMAN'S  SAVINGS  AND  TRUST  COMPANY, 
VS.  THOMAS  M.  LANAHAN,  ZEPHANIAH  AND 
EMILY  POTUT,  JUDSON  T.  CULL,  ANNE  B. 
BOYLE,  OCEANA  C.  SEDGWICK,  ESMARALDA 
BOYLE,  AND  REBECCA  BOYLE. 

In  Equity.— Fo.  4464. 

Where  (10,000  was  loaned  to  the  Freedman's  Savings  and  Trust  Company 
on  the  note  of  said  company  and  collateral  securities,  and  which 
money  was  used  for  the  exclusive  benefit  of  the  company  ahd  in  pay- 
ment of  this  note,  the  actuary  transferred  other  secured  notes  to 
the  holder,  who  thereupon  surrendered  his  collaterals  to  the  bank,  it 
was  held  that  the  oomplainants  could  not  maintain  a  bill  in  equity 
for  the  return  of  the  secured  notes  so  transferred  in  payment  of  the 
loan,  although  such  transfer  was  not  authorized  by  a  previous  vote  oi 
the  board  of  trustees,  without  rescinding  the  agreement  and  refund- 
ing the  amount  actually  loaned  to  the  Institution,  or  at  least  return- 
ing the  collaterals  which  had  been  surrendered.  He  who  asks  equity 
must  do  equity. 

STATEMENT  OF  THE  CASE. 

The  third  section  of  the  act  of  Congress  incorporating  the 
Freedman's  Savings  and  Trnst  Company  provides  as  follows : 
^^  That  the  business  of  the  corporation  shall  be  managed  and 
directed  by  the  board  of  trustees,  who  shall  elect  from  their 
number  a  presideat  and  two  vice-presidents,  and  may  appoint 
such  other  of&cers  as  they  may  see  fit ;  nine  of  the  trustees, 
of  whom  the  president,  or  one  of  the  vice-presidents,  shall  be 
one,  shall  form  a  quorum  for  the  transaction  of  business  at 
any  regular  or  adjourned  meeting  of  the  board  of  trustees ; 
and  the  affirmative  vote  of  at  least  seven  members  of  the 
board  shall  be  requisite  in  making  any  order  for  o]> author- 
izing the  investment  of  any  moneys,  or  the  sale  or  transfer 
of  any  stock  or  securities,  belonging  to  the  corporation,  or  the 
appointment  of  any  officer  receiving  any  salary  therefrom.** 
One  of  the  bylaws  adopted  by  the  trustees  provides,  that 
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'' no  secarities  beloaging  to  the  company  shall  be  sold  or 
transferred,  except  as  aathorized  by  a  vote  of  the  finance 
committee,  daly  recorded,  in  which  at  least  three  members 

of  the  committee  shall  coucur." 

■  •    » 

The  facts  to  be  gathered  from  the  pleadings  and  the  testi- 
mony are  substantially  as  follows: 

When  the  great  excitement  in  monetary  affairs  began  in 
September,  1873^  the  Freedman's  Savings  and  Trast  Com- 
pany owned  and  held  among  its  securities  two  promissory 
notes,  secured  by  deeds  of  trust  on  real  estate  in  the  city  of 
Washington.  One  of  these  notes  was  made  by  Juan  Boyle, 
for  the  sum  of  $2,500,  dated  July  31, 1871,  and  was  payable 
to  the  said  company  one  year  after  date.  The  other  bore 
date  on  the  27th  of  July,  1871,  and  was  made  by  Ann  E. 
Boyle  and  others,  for  the  sum  of  $8,000,  payable,  with  interest 
at  ten  per  cent.,  to  the  said  company,  one  year  after  date. 
In  the  month  of  November,  1873,  the  president  and  actuary 
of  the  corporation,  feeling  embarrassed  for  means  with  which 
to  meet  the  demands  of  the  depositors  of  the  institution,  en- 
tered into  an  arrangement  with  the  defendant,  by  which  they 
borrowed  from  him  the  sum  of  $10,000.  For  the  use  of  this 
money  it  was  agreed  that  he  should  be  paid  interest  by  the 
corporation  at  the  rate  of  two  or  two  and  one-half  per  cent,  per 
month.  As  an  evidence  of  this  loan,  they  assumed  to  make 
or  indorse,  in  the  name  of  the  corporation,  a  promissory  note, 
and  deliver  it  to  the  defendant.  To  secure  the  payment  of 
the  note,  they  took  from  the  securities  of  the  trust  company 
about  forty  of  the  certificates  issued  by  the  board  of  public 
works  of  this  District,  commonly  called  eight  per  cent,  im- 
provement bonds,  of  the  par  value  of  $20,000. 

There  was  no  special  resolution  of  the  board  of  trustees 
authorizing  the  actuary  or  president  to  negotiate  this  trans- 
action. It  appears  to  have  been  the  practice  of  those  officers 
to  receive  payment  of  money  due  the  bank  on  loans,  and  in 
transferring  the  District  bonds  as  security  for  the  loan  by 
Lanahan,  the  actuary  proceeded  according  to  the  usage  of 
the  bank  from  the  time  Q;  was  organized.  It  also  appears 
that  a  paper  had  been  delivered  to  Lanahan,  signed  by  the 
president,  under  the  seal  of  the  company,  stating  that  the 
secretary  had  authority  to  indorse  and  give  notes  on  behalf 
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of  the  bank.  The  negotiation  with  Lanahan  was  conducted 
on  the  part  of  the  bank  by  the  defendant  Joan  Boyle,  who 
had  also  large  transactions  on  his  own  account  with  the  bank 
as  well  as  with  Lanahan.  When  the  note  matured,  it  was 
arranged  that  Lanahan  should  return  the  said  note  for$10,00O 
and  also  the  improvement  bonds  which  he  held  as  collateral 
security,  and  that  the  officers  of  the  company  should  pay  the 
same,  by  delivering  over  to  the  defendant  two  secured  notes 
first  above  mentioned  held  by  the  company,  and  which  are 
the  notes  now  in  controversy,  amounting  in  principal- and  in- 
terest to  the  sum  of  $11,314.44.  The  difference  was  accounted 
for  by  Boyle  in  his  settlement  with  the  bank.  The  bill  is 
filed  to  compel  Lanahan  to  return  these  two  notes  and  the 
instruments  securing  their  payment.  The  case  is  certified  to 
be  heard  here  in  the  first  instance. 

Enoch  Totten  for  complainants: 

1st.  The  securities  of  the  Freedman's  Savings  and  Trast 
Company  were  a  trust-estate,  held  by  trustees  for  specific 
purposes,  and  to  be  transferred  only  in  a  special  manner. 
(See  13  Stats.,  510.)  The  defendant,  when  dealing  with  these 
securities,  had  notice,  both  actual  and  constructive,  of  this 
fact.  He  knew,  or  should  have  known,  that  the  persons  with 
whom  he  was  dealing  possessed  no  authority  to  transfer  the 
notes  in  question.  The  statute  provides  the  method  of  trans- 
ferring such  property,  and  they  could  be  transferred  only  ac- 
cording to  the  method  pointed  out  by  the  law.  Mitchell  vs. 
Cook,  7  N.  Y.,  538. 

2d.  The  fact  that  the  defendant  paid  value  for  the  notes 
does  not  alter  the  case,  because  the  rule  is,  that  in  cases 
where  a  man  buys  trust-property,  with  notice  of  the  trust,  he 
shall  be  charged  with  the  trust  in  respect  to  the  property. 
Perry  on  Trusts,  sec.  217 ;  Oliver  vs.  Flatty  3  How.,  401 ;  2 
Story's  Eq.  Jur.,  sees.  395, 1257, 1258. 

In  this  case  he  derived  his  title  through  persons  who  had 
no  right  whatever  to  sell,  and  hence  he  took  no  other  or  dif- 
ferent title  than  that  held  by  his  assumed  vendors.  Perry 
on  Trusts,  sec.  831. 


Walter  S.  Coxy  for  defendant,  cited 
12  Wheat,,  70 ;   8  ib.,  82 ;  5  Wall.,  779. 
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Mr.  Justice  MaoAbthub  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  eqni^,  praying  that  the  defendant  Lana- 
ban  be  decreed  to  bring  certain  notes  into  court,  and  the 
transfer  of  the  same  to  him  be  declared  null  and  void,  and 
that  the  property  mortgaged  to  secure  the  payment  of  said 
notes  may  be  sold,  and  the  proceeds  derived  therefrom  be 
applied  to  the  satis&ction  of  the  notes  by  the  order  of  the 
court.- 

The  notes  and  deeds  of  trust  in  question  were  held  by  the 
Freedman's  Savings  and  Trust  Company  for  moneys  advanced 
by  the  company  to  Juan  Boyle  and  several  members  of  his  fam  - 
ily.  At  a  later  date  the  record  shows  that  Boyle  procured 
Lanahan  to  loan  the  trust  company  $10,000,  for  which  he  took 
their  note,  and  to  secure  the  payment  of  the  note  they  trans- 
ferred to  him  about  forty  certificates  issued  by  the  board  of 
public  works  of  this  District,  commonly  called  eight  per  cent, 
improvement  bonds,  of  the  par  value  of  $20,000.  This  trans- 
action occurred  in  the  month  of  November,  1873,  during  the 
financial  crisis,  and  when  the  corporation  were  greatly  em- 
barrassed for  means  with  which  to  meet  the  demands  of  the 
depositors  of  the  institution,  and  the  money  was  received 
and  used  for  that  purpose. 

About  the  1st  of  May,  1874,  the  notes  above  mentioned, 
of  Juan  Boyle,  were  transferred  to  Mr.  Lanahan  in  payment 
of  the  $10,000  note  he  held  against  the  company,  and  the 
eight  per  cent,  bonds  he  held  as  collateral  security  were  also 
surrendered  to  the  company.  The  actuary  testified  that  he 
transferred  these  notes  to  Lanahan  in  payment  of  what  the 
institution  owed  him,  and  for  the  return  of  the  securities. 
The  complainants  now  say  that  the  notes  of  Boyle  and  the 
trust-deeds  to  secure  their  payment  were  unlawfully  taken 
from  the  company  and  transferred  to  Lanahan,  for  the  reason 
that  the  actuary  had  no  authority  to  transfer  the  papers  in 
question,  and  they  ask  that  they  be  returned  to  the  assets  of 
the  bank. 

Neither  the  trust  company  nor  the  complainants  have  ever 
offered  to  rescind  the  agreement  by  which  these  notes  were 
handed  over  to  Lanahan  in  payment  of  his  note,  nor"  have 
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they  ever  offered  to  return  the  bonds  which  he  surrendered 
in  pursuance  of  that  agreement ;  but  they  have  substantially 
confirmed  that  contract,  by  retaining  the  note  and  the  bonds, 
as  well  as  the  $10,000  iu  money  which  was  actually  loaned 
them,  and  which  was  used  by  them  in  paying  off  the  claims 
of  their  depositors.  We  think  the  company  is  precluded  from 
the  relief  which  they  ask.  This  is  a  bill  in  equity ;  and  be- 
fore the  court  can  compel  the  return  of  these  securities  to  the 
complainants,  there  must  be  an  offer  to  return  the  money  ac- 
tually advanced  by  Lanahan,  or  the  securities  which  he  had 
surrendered,  or  it  must  be  clear  that  there  were  collusion  and 
combination  between  Boyle  and  Lanahan  to  defraud  the  in- 
stitution. Lanahan  advanced  the  money  to  the  company, 
and  in  equity  he  is  entitled  to  have  it  back,  or  hold  his  secu- 
rities until  the  money  is  refunded.  The  exact  question  of 
power  on  the  part  of  the  actuary,  without  a  previous  resolu- 
tion of  the  board  of  trustees,  is  not  necessarily  involved  in 
the  case.  The  complainants  have  appealed  to  the  equity 
powers ;  and  the  rule  of  the  court  is  that  equity  shall  be 
mutual.  When  the  complainants  allege  that  the  actuary 
transcended  his  authority,  because  there  was  no  vote  of  the 
board,  yet  it  is  evident  that  the  loan  was  for  the  sole  use  and 
benefit  of  the  corporation,  and  was  obtained  by  its  agents 
for  the  purpose  of  meeting  the  pressing  demands  of  the  de- 
positors— a  purpose  clearly  authorized  by  the  charter — and 
whether  the  corporation  can  be  bound  by  the  act  of  its  agents, 
ing  profited  by  them,  and  used  the  means  thus  obtained, 
or  whether  it  is  precluded  from  denying  those  acts  after  hav- 
are  not  questions  which  need  to  be  considered  largely,  for 
they  show  at  least  an  equity  in  the  defendant  which  the  court 
can  neither  ovorloolc  nor  deny.  If  the  complainants  have  a 
right  in  equity,  it  is  because  that  is  the  forum  which  alone 
can  mete  out  the  rights  between  the  parties.  It  would  not 
be  right  to  say  that  one  party  can  get  possession  of  the  money 
of  another  and  render  no  account  therefor.  The  party  seek- 
ing equity  must  always  offer  to  do  equity,  or  they  must  rest 
upon  their  legal  rights.  We  think  the  bill  in  this  case  ought 
to  be  di3mi8sed 
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ADOLPH  CLUSS,  FOR  THE  USE  OF  JOHN  A,  J. 
CRBSWELL,  BOBEET  PURVIS,  AND  ROBERT  H.  T. 
LIBPOLD,  COMMISSIONERS  OP  THE  FREEDMAN'S 
SAVINGS  AND  TRUST  COMPANY  vs.  THE  DIS 
TRIOT  OP  COLUMBIA. 

An  act  of  Congress,  July  11»  1862,  (12  Stats., 537,)  created  aboard  of  trust- 
ees of  schools  for  colored  children,  and  authority  was  given  to  the 
Secretary  of  the  Interior  to  fill  all  vacancies ;  and  subsequent  acts  of 
Congress  provided  that  from  the  whole  fund  received  for  the  support 
of  schools  a  proportionate  share  should  be  set  apart  for  the  colored 
schools,  and  should  bo  paid  to  such  trustees  for  the  support  of  such 
schools,  including  the  cost  of  buildings  and  improvements,  and  if  not 
paid  over,  it  should  be  recoverable  in  an  action  of  debt  by  such  trustees 
against  the  cities  of  Washington  and  Georgetown :  Hxld,  that  the 
plaintiff,  who  was  an  architect,  and  had  performed  services  for  the 
board  on  four  different  school-houses  for  colored  children,  and  a  bal- 
ance of  whose  claim  therefor  was  due  and  unpaid,  might  maintain  an 
action  for  such  balance  against  the  District  of  Columbia.  The  princi- 
ple enunciated  by  the  United  States  Supreme  Court  in  Barnes  vs.  The 
District  applied. 

STATEMENT  OP  THE  CASE. 

The  declaration  contains  the  common  coants  and  refers  to 
a  bill  of  particulars  annexed.  It  consists  of  a  demand  against 
the  board  of  trustees  of  colored  schools  of  Washington  and 
Oeorgetown,  D.  C,  for  plans,  specifications,  drawings,  and 
superintendence  of  Sumner  school,  and  for  services  performed 
on  three  other  school  buildings,  as  an  architect.  There  is  a 
balance  of  $2,155  due.  The  defendant  demurs,  and  the 
ground  of  demurrer  is  stated  to  be : 

^'A  matter  of  law  intended  to  be  argued  upon  this  demurrer 
is  that  the  District  of  Columbia  is  not  liable  for  the  plans, 
specifications,  detail  drawings,  office  expenses,  and  services 
specified  in  the  declaration,  because  the  same  were  furnished 
and  rendered  upon  and  for  buildings  for  colored  schools ;  and 
the  District  of  Columbia  could  only  pay  to  the  treasurer  of 
the  board  of  trustees  of  schools  for  colored  children,  and  to 
no  one  else,  the  sum,  or  any  part  of  the  sum,  payable  by  said 
District  for  the  purpose  of  establishing  and  sustaining  col- 
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ored  public  schools  in  said  District ;  and  by  law  a  right  o± 
action  is  given  to  the  trustees  of  schools  for  colored  children, 
and  to  no  one  else,  against  said  District  for  the  Qon*paymeDt 
of  any  sum  of  money  payable  for  the  purpose  afDresaid.'' 

From  an  order  overruling  the  demurrer  an  appeal  was 
taken  to  the  general  term. 

Properly  to  understand  the  point  at  issue,  a  reference  to 
legislation  in  regard  to  colored  schools  is  necessary.    By  an 
ordinance  of  the  corporation  of  Washington,  passed  Novem- 
ber 12, 1858,  the  mayor  was  required  to  appoint  a  board  of 
trustees  for  the  management  of  all  the  public  schools  in  this 
city.    Webb's  Dig.,  320.    This  was  the  beginning  of  the  board 
of  trustees.    By  the  act  of  Congress  of  May  21,  1862,  (12 
Stats.,  407,)  ten  per  cent,  of   the   taxes  levied  upon  the 
property  of  persons  of  color  in  the  cities  of  Washington  and 
Georgetown  was  required  to  be  set  aside  for  the  purpose  of 
initiating  a  system  of  primary  schools  for  the  education  of 
colored  children,  and  the  board  of  trustees  of  public  schools 
was  charged  with  the  care  and  disbursement  of  the  fund. 
Said  board  was  also  required  ^^  to  provide  suitable  rooms  and 
teachers  for  such  number  of  schools  as    *    *    *    will  best 
accommodate  the  colored  children  "  in  said  cities.    The  third 
section  of  said  act  clothes  the  said  board  of  trustees  with  the 
same  power  over  colored  schools  as  thoy  then  possessed  over 
the  public  schools  by  virtue  of  the  laws  and  ordinances  of 
the  city. 

By  the  act  of  Congress  of  the  11th  of  July,  1862,  the  powers 
over  colored  schools  given  by  the  said  act  of  May  21, 1862,  were 
taken  away  and  given  to  three  persons,  who  ai'e  named  in  the 
act,  and  their  successors,  who  were  thereby  ^^  created  a  board  of 
trustees  "  to  ^^  possess  all  the  powers  and  perform  all  the  duties 
conferred  upon  and  required  of  the  trustees  of  public  schools'^ 
of  the  cities  of  Washington  and  Georgetown.  The  act  provid- 
ed that  the  successors  of  the  persons  named  should  be  ap- 
pointed by  the  Secretary  of  the  Interior. 

The  act  of  Congress  approved  July  23, 1866,  (14  Stats.,  216,) 
requires  the  cities  of  Washington  and  Georgetown  to  pay 
over  to  the  trustees  of  colored  schools  of  said  cities  such  a 
proportion  of  tLe  funds  received  or  expended  for  edacational 
purposes,  including  the  cost  of  sites,  baihlings,  improvments^ 
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f arnitare,  and  books^  as  the  colored  children  bear  to  the  whole 
number  of  children. 

The  act  of  February  21, 1871,  (16  Stats.,  419,)  creates  the 
District  of  Columbia  a  corporation  for  municipal  purposes. 
The  thirteenth  sectionof  this  act  provides  that  ^^ no  money 
shall  be  drawn  from  the  treasury  of  the  District  except  in 
pursuance  of  an  appropriation  made  by  law,"  and  the  eight- 
eenth section  enacts  that  the  legislative  power  of  said  corpo- 
ration shall  extend  to  all  rightful  subjects  of  legislation  within 
said  District.  The  legislative  assembly  is  enjoined  by  the 
twenty-third  section  ^^  to  maintain  a  system  of  free  schools.'^ 
By  the  terms  of  this  organic  act  the  charters  of  the  two  cities 
expired  June  1, 1871,  ^^  and  all  offices  of  said  corporation  abol- 
ished at  that  date." 

By  the  act  of  the  legislative  assembly  approved  August  23^ 
1871,  (Laws,  108,)  a  general  tax  of  $1.70  on  each  one  hundred 
dollars  weis  imposed  upon  the  property  of  the  inhabitants  of 
the  District  '<  for  the  support  of  the  public  schools,  including 
colored  schools,  and  for  the  erection  of  school-houses." 

By  the  act  of  the  local  legislature  approved  August  23^ 
1871,  (Laws,  141,)  the  sum  of  ^146,390.98  was  appropriated 
for  the  support  of  colored  schools,  and  the  act  contains  a 
proviso  <^  that  there  shall  be  deducted  and  retained  out  of  the 
above  amount  a  sum  sufficient  to  pay  all  existing  and  unpaid 
claims  heretofore  created  for  the  construction  and  furnishing 
of  school-houses  for  the  use  of  said  colored  schools." 

By  the  act  of  the  said  assembly  of  August  23, 1871,  '^  all 
laws  and  ordinances  "  *  *  *  in  relation  to  public  schools 
are  continued  in  force,  and  the  manner  of  paying  the  accounts 
of  the  board  of  trustees  of  public  schools  is  prescribed.  Laws^ 
156,  157.      > 

By  the  act  of  Congress  approved  March  3,  1873,  the  board 
of  trustees  of  colored  schools  is  increased  to  nine  members,  to 
be  appointed  by  the  governor  of  the  District,  and  a  treasurer 
was  provided  for,  whose  duty  it  was  to  disburse  all  the  money 
under  the  control  of  the' board  according  to  the  laws  of  Con- 
gress and  the  acts  of  the  assembly  <<  governing  the  disburse- 
ment of  moneys  appropriated  for  the  support  of  the  publio 
schools  of  Washington  and  Georgetown." 

Commissioners  for  the  government  of  the  District  were  pro- 
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Tided  for  by  tholact  of  Jane  20, 1874,  (18  Stats.,  116,)  with 
the  same  powers  as  were  possessed  by  the  governor  and 
board  of  public  works.  They  are  anthorized  to  abolish  any 
office,  to  consolidate  two  or  more  offices,  remove  from  office, 
and  make  appointments  to  any  office  anthorized  by  law. 
They  are  expressly  authorized  by  the  act  to  apply  the  reve- 
nues of  the  District  to  the  support  of  th^  public  schools. 

This  statement  is  iftade  as  a  convenient  digest  of  all  the 
laws  affecting  schools  for  school  children  in  this  District. 

Enoch  Totten  for  plaintiff. 

JH,  L.  Stanton  for  the  District.   . 

Mr.  Justice  MacAethur  delivered  the.  opinion  of  the 
court : 

The  plaintiff  was  employed  as  an  architect  by  the  board 
of  trustees  of  colored  schools  of  Washington  and  George- 
town, to  do  work  as  such  on  the  Sumner  school  building, 
and  also  on  the  O-street,  the  Stevens,  and  Lincoln  school- 
houses,  in  this  city.  His  account  amounted  to  $3,255,  upon 
which  he  had  received  the  sum  of  $1,100.  Henry  Johnson, 
chairman  of  the  subboard  of  colored  schools  and  trustee 
and  president  of  the  board  and  William  H.  Wormley  ap- 
proved of  the  account,  and  Johnson  certified  that  it  had  not 
been  paid.  The  defendant  has  interposed  a  demurrer,  which 
of  course  admits  the  indebtedness  and  its  non-payment,  but 
it  proceeds  upon  the  as^mption  that  the  trustees  alone 
could  sue,  and  that  the  District  was  not  Jiable  to  a  creditor. 
The  acts  of  June  25, 1864,  and  of  July  23, 1866,  make  pro- 
vision that  the  proper  authorities  of  the  District  are  to  set 
apart,  from  the  whole  fund  received  Arom  all  sources  for  the 
support  of  schools,  such  a  proportionate  part  as  the  number 
of  colored  children  bears  to  the  whole  number  of  children 
in  the  District,  and  shall  pay  the  same  to  the  treasurer  of 
the  board  of  trustees  of  schools  for  colored  children,  and 
said  trustees  ate  authorized  to  maintain  an  action  in  the 
supreme  court  of  the  District  against  the  District  for  the 
non-payment  of  any  sum  of  money  belonging  to  such  pro- 
portion of  the  school-fund.  The  question  raised  by  the  de- 
murrer is,  whether  the  remedy  of  the  trustees  excludes  the 
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right  of  a  oreclitor  to  sae  the  District.  We  think,  the  decis- 
ion of  the  Sapreme  Court  of  the  United  States  in  the  case 
of  Bamea  vs.  The  JDiatrioi  of  Columlna  disposes  of  this  point 
In  favoc  of  the  plaintiff.  It  was  there  held  that  the  board 
of  public  works  was  a  part  of  the  manicipal  corporation 
created  by  the  act  of  February  21, 1871,  (16  Stats.,  419,)  and 
that  the  District  of  Columbia  is  responsible  to  an  individual 
who  has  suffered  injury  from  their  want  of  care.  The  board 
of  public  works  were  invested  with  the  entire  control  of  the 
streets ;  they  were  appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  They  were  subject  to  removal 
by  the  Presiden|;,  and  received  their  compensation  from  the 
United  States.  And,  notwithstanding  these  circumstances, it 
was  decided  that  they  were  acting  for  and  on  behalf  of  the  cor- 
poration, and  that  it  was  a  matter  of  no  consequence  from  what 
source  they  derived  their  powers  or  by  whom  they  wpre  paid* 
The  principle  seems  applicable  to  the  present  case.  At  the 
time  the  services  of  the  plaintiff  were  rendered  there  was  a 
board  of  trustees  of  colored  schools,  created  by  act  of  Con- 
gress, and  the  vacancies  in  which  were  to  be  filled  by  the 
Secretary  of  the  Interior.  This  board  had  the  control  of  the 
fund  applicable  to  the  maintenance  of  colored  schools,  just 
as  the  board  of  public  works  had  control  of  the  streets  and 
avenues  in  the  city,  and  in  both  cases  the  officers  were  ap- 
pointed to  perform  a  municipal  duty  by  a  power  uncontrolla- 
ble by  the  corporation.  If  it  can  be  said  that  one  body  rep- 
represents  the  city,  the  same  is  equally  true  of  the  other, 
and,  the  law  requiring  payment  by  the  District  to  tlie  board 
of  moneys  for  said  fund,  and  giving  to  the  board  an  action  of 
debt  against  the  cities  of  Washington  and  Georgetown  upon 
default  of  payment,  cannot  affect  the  rights  of  creditors. 
That  was  a  mode  of  compelling  the  cities  to  such  a  distribu- 
tion of  the  school-fund  as  would  secure  to  colored  children 
the  advantages  of  education  at  a  time  when,  perhaps,  there 
was  a  reluctance  to  expend  money  for  that  purpose.  In  the 
case  referred  to,  the  court  was  of  opinion  that  the  action  by 
an  individual  could  be  maintained  against  the  District  al- 
though the  board  of  public  works  were  appointed  by  the 
President  with  the  consent  of  the  Senate,  and  that  the  man- 
ner of  their  appointment  and  the  source  from  which  they 
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received  compensation  were  nnimportaiilf  considerations,  so 
long  as  they  acted  as  agents  or  representatives  of  tiie  dty. 
We  cannot  see  why  this  reasoning  is  not  decisive  of  the 
case  at  bar.  If  the  trustees  can  sao  by  foroe  of  the  statate, 
it  is  because  the  District  is  liable ;  bat  sorely  the  party  on 
whose  account  the  liability  exists  can  sue  independently  of 
the  statute,  unless  expressly  prohibited.  We  think  the  case, 
ought  to  be  tried  on  its  merits,  and  therefore  overrule  the 
demurrer,  with  leave  to  the  defendant  to  plead  over  within 
twenty  days,  and  the  cause  to  be  placed  on  the  calendar  in 
the  order  of  its  issue. 
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KDWIN  D.  HARTLEY  VS.  JOHN  A.  J,  CEBSWELL, 
ROBERt  PCTRVIS,  AND  ROBERT  H.  T,  LIEPOLD, 
COMMISSIONERS  OF  THE  PREEDMAN'S  SAVINGS 
AND  TRUST  COMPANY. 

In  Equity.— No.  4531. 

When  the  Freedman's  Saving  and  Trust  Company  held  a  deed  of  tmst  to 
secure  money  loaned,  the  actuary  had  no  authority  to  give  a  certifi- 
cate for  the  receipt  of  money  which  would  give  a  preference  to  another 
party  over  the  company  itself. 

STATEMENT  OF  THE  CASE. 

From  the  pleadings  and  evidence  in  this  caase  it  appears 
that  one  Evan  Lyons,  in  December,  1873,  was  indebted  to 
the  Freedman^s  Savings  and  Tmst  Company  in  the  sum  of 
$34,000.  The  company,  for  this  sum,  held  the  promissory 
not«  of  Lyons,  dated  July  — ,  1872,  at  twelve  months,  which 
was  secnred  by  a  deed  of  tmst  on  property  within  the  Dis- 
trict. When  the  transactions  involved  in  this  case  were  had» 
the  interest  on  the  note  was  in  arrears  for  more  than  a  year, 
and  the  note  itself  had  been  long  overdue.  The  officers  of 
the  company  had  caased  the  property  to  be  advertised  for 
«ale  nnder  the  powers  contained  in  the  deed  of  tmst. 

Lyons  desired  to  secure  a  postponement  of  the  sale,  and  to 
this  end  he  called  on  George  W.  Stickney,  who,  at  the  time 
of  this  transaction,  was  actuary  of  the  company,  and  stated 
that  he  had  some  friends  who  would  advance  to  him  about 
43,000  to  pay  on  account  of  the  interest  then  due  upon  the 
indebtedness,  if  they  could  be  secured  in  any  manner,  and  if 
the  sale  could  be  postponed  till  some  time  next  March.  There- 
upon Mr.  Stickney  suggested  that  if  the  money  was  paid  to 
the  company  on  account  of  the  interest  then  due,  he  would 
give  the  parties  a  receipt  for  it,  agreeing  to  pay  them  out  of 
the  proceeds  of  the  sale,  provided  he  could  sell  the  property 
and  pay  the  note,  or  out  of  the  first  payment,  if  the  property 
was  told  at  auction  by  the  trustees.  In  consequence  of  this 
arrangement  the  complainant  deposited  the  sum  of  $1,200, 
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and  Stickney  gave  him  a  receipt  therefor  in  the  langas^e  fol- 
lowing : 

^'  Messrs.  Hartley  &  Bro.  have  deposited  with  this  company 
twelve  handred  dollars,  which  will  be  sabject  to  his  check, 
from  the  cash  payment  received  from  Evan  Lyons's  property 
on  Rock  Greek." 

Stickney  was  one  of  the  trostees  in  the  deed  of  trast.  In 
June,  1874,  the  trnst  company  became  insolvent,  and  in  the 
month  of  April,  1875,  the  commissioners,  (who  are  the  de- 
fendants in  this  action,)  finding  this  secority  among  the  asseta 
of  the  company,  caused  the  property  to  be  sold  in  accordance 
with  the  terms  of  the  deed  of  trust,  and  purchased  it  in  for 
about  $5,000  less  than  the  amount  of  the  debt  due  the  insol- 
;  vent  corporation.  The  complainant,  after  the  sale,  demanded 
that  the  commissioners  should  pay  him  the  $1,200  which  he 
deposited  at  the  time  he  took  (he  aforesaid  receipt  for  that 
amount.  The  commissioners  refused  to  pay  him.  Ttiis  bill 
is  filed  to  compel  them  to  make  such  payment. 


Walter  8.  Cox  for  complainant : 

1st.  The  facts  incontestibly  establish  an  equitable  ia>ssign- 
ment  of  a  portion  of  the  fund.  It  is  substantially  a  payment 
of  the  debt  by  a  volunteer  surety,  and  an  assignment  of  it  to 
him,  instead  of  an  extinguishment.  The  creditor  assigns 
with  the  consent  of  the  debtor  and  with  notice  to  the  custo- 
dian of  the  debtor's  property,  so  that  Lyons  could  not  have 
legally  paid  to  the  bank  so  much  of  the  note  as  the  com- 
plainant  and  others  had  paid,  nor  could  the  trustee  have 
done  so,  out  of  the  proceeds  of  sale.  This  made  the  couT- 
plainant  owner  of  the  debt  of  Lyons  to  the  bank  to  the  extent 
of  the  $1,200  paid  by  him,  and  entitled  him  to  call  for  it  out 
of  the  cash  proceeds  of  sale.  Byall^Q.  Bowles,  3  Lead.  Cases 
in  Eq.,  615,  3  Am.  ed.,  and  notes. 

2d.  It  is  objected,  that  the  act  of  March  3,  1865,  ch. 
92,  incorporating  the  bank,  provided  (section  3)  that  *^the 
affirmative  vote  oi  at  least  seven  members  of  the  board 
shall  be  requisite  in  making  any  order  for,  or  authorizing  the 
investment  of,  any  moneys,  or  the  sale  or  transfer  of  any 
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Stock  or  sectmtiea  belonging  to  the  corporation,^'  and  that  no 
such  vote  aothorized  this  transaction. 

To  this  it  is  answered — 

1st.  That  this  is  not  a  sale  and  transfer  in  the  sense  of  the 
law.  This  was  an  overdue  debt.  The  debtor  had  a  right  to 
pay  the  debt  in  fall,  and  the  bank  woald  have  been  obliged 
to  transfer  the  notes  to  the  debtor  or  his  assigns.  The  only 
difference  here  is  that  the  debt  is  partially  paid  to  the  bank, 
and  by  it  assigned  to  a  person  designated  by  the  debtor.  It 
was,  in  short,  a  payment  as  far  as  the  bank  was  concerned, 
and  a  transfer  only  as  between  Lyons  and  the  cx>mplainant. 

2d,  The  provision  of  the  law  was  directory  merely  to  the 
officers  of  the  bank.  It  did  not  oblige  all  parties  taking 
securities  in  the  usual  course  of  business  from  the  actuary, 
who  was  the  cashier,  to  examine  the  minutes  of  the  bank's 
proceedings.  As  the  bank  had  the  right  to  acquire  and 
transfer  notes,  the  palrties  dealing  with  the  bank  had  a  right 
to  presume  that  the  cashier,  the  executive  officer  of  the  bank, 
had  all  the  necessary  authority  from  the  trustees.  See  1 
Abbott's  Nat.  Dig.,  238,  239,  and  cases  cited. 

Enoch  Totien  for  defendants : 

Ist.  It  is  averred  in  the  complainant's  bill  that  the  money 
was  paid  to  the  company  on  account  of  debt  of  Lyons,  and  it 
is  asserted  in  the  hriei  of  counsel  for  complainant  that  ^^  it 
was  a  payment  as  far  as  the  bank  was  concerned."  It  is 
admitted  that,  if  the  complainant  had  paid  the  entire  amount 
of  the  debt,  the  corporation  would  have  been  bound  to  turn 
over  all  their  evidences  of  the  debt ;  but  it  will  hardly  be 
contended  that,  if  this  had  been  done,  and  the  property  had 
turned  out  to  be  worthless  or  insufficient  security,  the  com- 
plainant could  have  called  upon  the  trust  company  to  indem- 
nify him  for  his  loss. 

The  corporation  was  pressing  Lyons  for  a  payment  which 
he  could  not  make,  and  the  complainant  voluntarily  made  it 
for  him,  and  for  his  own  protection  he  took  the  certificate 
made  by  Stickney,  and  it  is  submitted  that  such  a  payment 
amounted  to  a  cancellation  of  the  debt  so  far  as  the  bank 
was  concerned,  and  that  the  complainant  stands  in  the  shoes 
of  Lyons,  with  the  exception  that  the  officers  of  the  bank 
32  D 
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were  bound  to  give  him  the  benefit  of  any  surplus  remaining, 
in  case  of  a  sale,  over  the  amount  due  to  the  corporation. 
How  was  the  bank  to  be  benefited  by  the  payment  made  by 
the  complainant  if  it  was  to  refund  the  money  at  all  events  ? 
The  transaction,  in  this  view,  would  amount  to  a  temporary 
loan  only ;  it  will  not  be  seriously  contended  that  this  cor- 
poration could,  under  its  charter,  become  a  borrower  of 
money. 

It  is  also  insisted  that,  under  the  limitations  contained  in 
the  third  section  of  the  act  incorporating  this  institution, 
the  actuary  of  this  company  possessed  no  power  to  make 
any  such  contract  as  is  here  contended  for  in  behalf  of  the 
complainant.  See  United  States  vs.  City  Bank  of  Columbus^ 
21  How.,  364. 

2d.  If  the  transaction  of  the  complainant  did  not  amount 
to  an  absolute  payment  on  account  of  the  debt  due  from 
Lyons,  then  does  the  complainant  possess  any  higher  equities 
or  claims  than  the  general  creditor  of  the  corporation  ? 

Principal  Ofpioe, 
Free  OMAN'S  Savings  and  Trust  Company, 

G.  W.  STIOKNEY,  Actuary. 

The  Preedman's  Savings  and  Trust  Company  was  incorpo- 
rated by  law  to  receive  on  deposit  such  sums  of  money  as 
may,  from  time  to  time,  be  offered  therefor,  by  or  on  behalf 
of  persons  heretofc|fe  held  in  slavery  in  the  United  States, 
or  their  descendants,  and  invest  the  same  in  the  stocks, 
bonds,  Treasury  notes,  or  securities  of  the  United  States. 
The  seventh  section  provides  that  the  corporation  may 
"receive  any  deposit  hereby  authorized  to  be  received,  upon 
such  trusts  and  for  such  purposes,  not  contrary  to  the 
laws  of  the  United  States,  as  may  be  indicated  in  writing  by 
the  depositor,  such  writing  to  be  subscribed  by  the  depositor 
and  acknowledged  or  proved  before  any  officer  in  the  ci\il 
or  military  service  of  the  United  States,  the  certificate  of 
which  acknowledgment  or  proof  shall  be  indorsed  on  the 
writing."  Here  are  two  classes  of  deposits;  the  deposit  in 
question,  if  it  was  a  deposit,  was  not  of  the  kind  provided 
for  in  the  seventh  section,  and  therefore  cannot  be  regarded 
as  a  special  deposit. 


1876.]  Supreme  Court,  D.  C.  499 


Hartley  ta.  €reftwell  ct  al. 


It  must  abide  the  fate  of  all  other  deposits,  and  participate 
in  sQch  divideuds  as  may  be  declared  by  the  coinmissioners. 

The  transactioQ  of  the  complaiDant  cau  in  uo  sense 
amount  to  an  equitable  assignment  of  any  part  of  the  secur- 
ity until  all  the  claims  of  the  bank  upon  it  shall  have  been 
satisfied.  There  was  no  assignment,  mortgage,  pledge,  order, 
or  specific  appropriation  of  any  kind.  Rogers  vs.  Hosaclc^s 
Executors^  18  Wend.,  319. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

Complainant  Hartley  exhibits  his  bill,  claiming  an  equit- 
able lien  on  trust-property,  for  the  sum  of  twelve  hundred 
dollars.  Evan  Lyons,  of  this  District,  was  indebted  to  the 
savings  and  trust  company  by  note  for  the  sum  of  $34,000, 
dated  July  27, 1872,  due  in  twelve  months,  secured  by  deed 
of  trust  on  land  in  said  District.  The  note  matured,  and,  not 
being  paid,  the  land  was  advertised  to  be  sold.  Stickney 
and  Alvord  were  the  trustees.  Stickney  and  Alvord  were 
both  officers  in  the  company,  Stickney  being  actuary.  The 
maker  of  the  note,  Lyons,  applied  for  time  to  pay,  and  pro- 
cured the  complainant  to  advance  him  twelve  hundred  dol- 
lars to  make  a  payment  on  the  note.  The  said  sum  was  de- 
posited in  the  house  of  the  company,  and  the  said  Stickney, 
actuary  of  the  company,  gave  to  complainant  a  certificate, 
reciting  that  "  Messrs.  Hartley  &  Bro.  have  deposited  with 
this  company  twelve  hundred  dollars,  which  will  be  subject 
to  his  check  from  the  cash  payment  received  from  Evan 
Lyons's  property  on  Hock  Creek."  This  is  dated  at  the  office 
of  the  company,  Washington,  December  22, 1873.  The  prop- 
erty intended  is  the  same  conveyed  by  Lyons  in  trust.  The 
land  has  been  sold  by  Stickney  as  trustee,  and  bought  by 
the  commissioners,  on  account  of  the  debt,  for  a  sum  less  than 
the  amount  due  on  the  note.  Complainant  asks  that  the  com- 
missioners be  decreed  to  pay  the  amount  of  the  said  deposit, 
and  in  default  thereof  that  a  decree  be  made  for  the  sale  of 
the  land  to  pay  the  complainant's  demand  as  a  preferred  lien. 
The  bill  does  not  allege  that  a  resale  of  the  land  would  yield 
a  larger  amount  than  it  did  at  the  sale  made,  or  that  there 
was  any  irregularity  in  the  sale,  or  unfairness  on  the  part  of 
trustee  or  commissioners.  The  complainant  has  rather  chosen. 
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by  himself  and  solicitor^  to  rest  his  claim  apoa  the  idea  of 
sobrogatioQ  la  preference  to  the  particular  secarity,  assam- 
ing  that  the  certificate  of  the  actuary  placed  him  la  the  front 
of  the  company  to  the  amount  of  his  deposit,  and  in  advance 
of  all  other  depositors  in  the  office  of  the  company.  This 
case  involves  the  question  of  the  extent  of  the  incorporated 
institution  to  transact  business,  and  what  business  it  could 
transact,  by  which  everybody  who  d^lt  with  it  would  be 
bound.  There  was  a  deposit  in  this  case  of  twelve  hundred 
dollars  by  complainant,  and  for  this  amount  he  has  a  claim 
upon  the  assets  of  the  company.  The  reception  on  deposit 
was  an  act  for  which  the  actuary  could,  probably,  bind  the 
company.  But  when  the  actuary  undertook  to  go  beyond 
the  mere  act  of  receiving  a  deposit  and  making  a  contract 
which  would  bind  the  institution,  as  a  cashier  or  president 
of  a  regular  banking-house  could  do,  a  different  question 
arises,  and  we  must  look  to  the  charter  for  his  authority  and 
the  extent  of  the  power  of  any  officer  of  this  company.  There 
has  been  no  charter  of  any  institution  drawn  with  more  care, 
and  circumspection,  and  guards  than  the  incorporation  of 
the  Freedman's  Savings  and  Trust  Company.  That  mauy 
persons  have  loosely  viewed  it  as  a  banking  institution,  ti> 
be  governed  by  the  rules  applicable  to  a  bank  of  issue  and 
loans,  as  ordinarily  carried  on,  is  not  to  be  wondered  at.  But 
it  cannot,  legally  or  equitably,  be  viewed  in  the  light  of  any 
other  than  an  institution  of  deposit  for  the  safe-keeping  of 
funds  got  together  by  the  industry,  economy,  and  saving  of 
those  who  were  not  presumed  to  be  acquainted  with  the  ways 
of  financiering.  It  was  not  a  banking  institution ;  it  was  a 
trust  company,  for  the  purpose  of  keeping  ki  safety  the  sav- 
ings of  a  particular  class  of  citizens.  It  is  true  that  loans  or 
investments  were  authorized ;  but  they  were  authorized  by 
a  certain  process,  which  experience  had  proved  was  safe  and 
sure,  and  by  no  means  were  those  who  were  made  trustees 
at  any  legal  liberty  to  expand  into  the  uncertain  realms  of 
speculative  operations.  The  institution  had  officers,  but  those 
officers  were  denominated  by  other  names  than  are  ordinarily 
used  in  application  to  regular  banking  institutions.  In  tbe 
case  of  United  States  vs.  Union  Pacific  Railroad  Company^ 
91  United  States  Supreme  Conrt  Reports,  the  justice  deliv- 
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ering  the  opinion  of  the  court — which  was  unanimous — uses 
the  following  language : 

'*  In  construing  an  act  of  Congress,  we  are  not  at  liberty 
to  recur  to  the  viewd  of  individual  members  in  detail,  nor  to 
consider  the  motives  which  influence  them  to  vote  for  or 
against  its  passage.  The  act  itself  speaks  the  will  of  Con- 
gress, and  this  is  to  be  ascertained  from  the  language  used. 
But  courts,  in  construing  a  statute,  may,  with  propriety, 
recur  to  tfa^  history  of  the  times  when  it  was  passed ;  and 
this  is  frequently  necessary,  in  order  to  ascertain  the  reason 
as  well  as  the  meaning  of  particular  provisions  in  it.'' 

It  cannot  be  considered  as  judicial  intrusion  to  remark 
that  the  history  of  the  times  points  to  the  stubborn  fact  that 
the  funds  to  be  deposited  were  not  in  the  nature  of  joint 
stock  for  the  ordinary  speculative  purposes.  The  deposi- 
tory was  to  be  a  savings  trust- place,  from  which  the  funds 
were  not  to  be  withdrawn  except  by  the  provisions  of  the 
statute.  The  money  was  originally  loaned,  in  this  case,  on 
such  security  as  a  trust  company  might  loan  money.  The 
funds  were  those  of  a  peculiarly  laboring  people.  They  had 
been  taught  to  labor  from  their  infancy.  They  had  an  idea 
that  the  Government  which  asserted  their  natural  right  to- 
freedom  would  provide  for  the  security  of  the  proceeds  of 
their  labor,  which  proceeds,  for  the  flrst  time  in  their  lives, 
they  had,  organically,  a  right  to  control.  They  flreely  de- 
posited the  earnings  of  their  industry  in  the  savings  and 
trust  company.  The  Government  in  which  they  confided 
did  hem  in  and  circumscribe  the  powers  and  authority  of 
the  officers,  and  everybody  who  dealt  with  the  institution 
'was  advertised  of  the  extent  to  which  the  officers  could  go. 
The  question  of  good  faith  in  the  officers  is  not  here  in- 
volved. What  wa&  the  authority  conferred  by  the  act 
organizing  the  institution  !  What  was  the  object  of  the  incor- 
poration of  the  institution,  and  what  significance  is  there 
in  the  very  name  and  title  of  the  act?  The  objects  of  the 
institution  had  been  taught  by  the  highest  organic  authority 
that  they  had  no  rights;  and  it  must  be  said  in  their  behalt 
that  they  quietly  submitted  to  that  declaration,  till  the  same 
organic  authority  issued  a  contrary  pronunciamento  to  the 
world  that  these  people  must  be  free.    They  did  get  free ; 
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and  this  institation  was  immediately  established  for  the  de- 
posit of  the  earnings  of  their  labor.  They  soon  deposited 
their  millions.  Counsel  have  denominated  this  company  as 
a  bank.  It  was  not  a  bank ;  it  was  a  company,  with  trast 
powers,  circumscribed  in  its  operations  by  the  statute  which 
created  it.  Has  the  actuary  the  power  to  change  a  security 
by  substituting  a  creditor  of  t}ie  institution  in  the  place  of 
the  institution  itself!  We  must  keep  steadily  in  view  the 
nature  and  purpose  of  the  trust  company.  If  the  amount 
deposited  was  to  operate  as  a  payment  on  the  note,  then  the 
depositor  could  not  claim  the  right  of  checking  it  out  The 
certificate  itself  did  not  undertake  to  express  a  general 
deposit,  but  a  special  one,  which  should  be  subject  to  check 
out  of  the  proceeds  of  a  particular  security.  This  security 
the  company  held  in  trust  to  cover  the  amount  of  money 
loaned  to  the  original  debtor;  or,  rather,  the  loan  was  made 
of  the  funds  held  in  trust  as  an  investment  in  notes  or  bonds, 
secured  by  mortgage.  A  payment  in  money  was  certainly 
competent  to  be  made  on  the  note,  and  would,  pro  taniOj 
extinguish  the  debt.  But  the  actuary  had  no  power  to 
change  the  security.  The  whole  transaction  appears  to  have 
proceeded  on  the  idea  of  substituting  Hartley  &  Bro.  to 
the  place  of  the  company,  even  in  preference,  for  twelve 
hundred  dollars.  That  could  not  be  done  in  the  loose  mode 
adopted.  Whatever  may  be  the  rights  of  complainants,  they 
cannot  ask  a  court  of  equity  to  require  the  commissioners  to 
prefer  their  claim  to  that  of  the  trust  company  or  other  cred- 
itors. The  term  bank  is  used  nowhere  in  the  charter.  Pro- 
visions  are  made  in  similar  terms  to  the  rules  regarding 
trustees  and  guardians  of  infants  and  minors.  The  wards 
were  authorized  to  labor  for  themselves  and  bring  their  sav- 
ings to  the  great  reservoir,  and,  when  placjed  there,  those 
savings  were  to  be  held  in  trust,  not  to  be  used  in  the  ordi- 
nary mode  of  banking  speculations.  The  money  deposited 
was  the  capital  of  the  company,  that  company  being  a  trust 
company,  to  save  by  loaning,  investing  exclusively  as  pre- 
scribed by  the  charter.  No  power  was  given  to  contract  a 
debt  or  an  obligation,  save  the  chartered  power.  There 
could  be  no  possible  contingency  in  which  it  would  be  proper 
to  contract  a  debt,  for  the  money  was  already  deposited,  to 
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be  loaned  or  invested  in  a  prescribed  way.  The  profits  arts* 
ing  from  the  loans  or  investments  would,  in  contemplation 
of  the  charter,  be  saffioient  to  defray  the  expenses  of  the 
institution,  and  result  in  savings  to  the  depositors  of 
the  original  fund.  Tl^  actuary  had  his  duties  to  perform ; 
the  board  had  its  duties.  The  powers  of  the  actuary  were 
subordinate  to  the  powers  of  the  board.  If  he  went  beyond 
his  powers,  innocently  though  it  may  be,  the  cestuis  que  trust 
are  not  to  be  injured,  unless  they  consented  to  the  excess  of 
action.  Of  this  there  is  no  allegation  or  proof.  Equity  can- 
not relieve  against  a  positive  injunction  of  the  law.  We  find 
the  statutory  charter,  and  we  must  construe  it.  The  com- 
plainant acted  in  good  faith;  so  did  the  actuary.  There 
would  be  n5  equity  in  requiring  the  cestuis  que  trust  to 
abandon  their  legal  rights,  which  legal  rights  authorize  them 
to  insist  upon  the  strict  fulfillment  of  the  charter,  ^y  that 
charter  they  live  or  die.  That  charter  was  published  to  the 
world,  and  all  who  dealt  with  the  company  did  so  with  con- 
structive notice  of  its  powers.  We  conclude  that  the  actu- 
ary had  no  authority  to  bind  the  company  by  the  certificate 
which'  he  gave,  that  that  certificate  did  not  substitute  or 
subrogate  the  complainant  to  a  preference  in  the  case  before 
us,  and  the  bill  must  be  dismissed  for  want  of  equity,  but 
without  prejudice. 
Bill  dismissed  without  prejudice. 
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OSCAR  J.  CONVERSE  vs.  THE   WASHINGTON  AND 
GEORGETOWN  RAILROAD  COMPANY. 

At  Law.— No.  12524. 

I.  A  conductor  on  a  street-railway  car  may  eject  a  person  who  is  intox- 

icated and  has  vomited  in  the  car,  provided  no  more  force  is  used  than 
is  necessary.  ^ 

II.  A  railway  company  is  liable  for  the  willful  act  of  tho  conductor  in 

expelling  a  passenger  from  a  6treet>car. 

III.  When  a  new  trial  is  asked  for  on  the  ground  that  tho  verdict  is  con- 
trary to  evidence,  or  the  damages  excessive,  a  case  should  be  made 
bringing  up  all  the  evidence  taken  at  the  trial,  so  that  the  coart  can 
dispose  of  the  motion  in  view  of  all  the  circamst&nces  of  the  case. 

STATBiVIENT  OF  THE  CASE. 

This  was  au  action  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  while  being  ejected  from  a 
street-car  by  a  conductor  of  the  defendant,  in  the  city  of 
Washington,  on  the  18th  day  of  May,  1874. 

On  the  trial,  the  plaintiff  gave  evidence  to  the  jury  tend- 
ing to  show  that,  on  the  18th  day  of  May,  1874,  he  got  upon 
one  of  the  defendant's  cars  on  Pennsylvania  avenue,  between 
Fourth-and-a-half  and  Sixth  streets,  in  the  city  of  Washington, 
and  paid  his  fare  to  the  conductor  of  the  said  car ;  that  he 
took  his  seat  in  the  car,  and  that  he  had  in  his  mouth  the 
stub  of  a  cigar,  which  was  unlighted;  and  that  the  conduct- 
or approached  him  and  told  him  to  stop  smoking,  and  said 
to  him,  "  You  are  smoking ;  I  have  spoken  to  you  once  about 
this;''  and  that  thereupon  the  plaintiff  threw,  or  attempted 
to  throw,  the  cigar  out  of  an  open  window  of  the  car;  that 
thd  conductor  immediately  seized  him  by  tho  right  arm  and 
pulled  and  dragged  him  out  on  the  rear  platform,  and 
he  made  no  resistance ;  that  the  car  was  going  pretty  fast, 
and  the  conductor  threw  him  upon  the  ground  without 
stopping  the  car,  thereby  injuring,  his  arm  and  shoulder 
where  he  had  been  previously  wounded,  and  from  which  he 
was  still  suffering,  and  sprained  his  thumb,  and  that  such 
sprain  was  only  an  ordinary  sprain. 
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The  defendaat  gave  evidence  to  the  jury  tcndiDg  to  show 
that  when  the  plaintiff  moan  ted  the  car  of  the  defendant,  on 
Pennsylvania  avenue,  between  Fourthand-a-half  and  Sixth 
streets,  he  was  in  a  state  of  intoxication ;  and  that  he  took 
his  seat  in  the  rear  end  of  the  car,  and  soon  afterward  began 
to  vomit  in  the  car ;  and  that  the  conductor  of  the  car  spoke 
to  the  plaintiff,  and  told  him  that  the  car  was  no  place  for 
«ach  purposes,  and  that  he  ought  to  get  off,  and  that,  there- 
upon, the  plaintiff  turned  and  put  his  head  out  of  an  open 
window  and  vomited  down  and  over  the  side  of  the  car ;  that 
soon  afterward  the  plaintiff  undertook  to  get  off  the  car,  and 
the  conductor,  in  order  to  allow  him  to  alight,  stopped  the 
car;  that,  as  the  plaintiff  was  about  to  step  down  upon  the 
ground,  the  defendant's  conductor,  in  order  to  prevent  acci- 
dent, (the  plaintiff  being  in  an  intoxicated  and  staggering 
•condition,)  put  his  hand  upon  the  plaintiff^s  shoulder;  that 
the  plaintiff'  stepped  to  the  ground,  but,  before  the  conductor 
could  start  the  car  again,  the  plaintiff'  stepped  on  the  platform 
of  the  car  and  seized  the  conductor  by  the  coat;  that  the 
conductor  broke  the  hold  of  the  plaintiff  upon  his  person,  and 
again  stopped  the  car,  in  order  that  the  plaintiff  might  get 
off;  that  the  plaintiff  stepped  to  the  ground  again  ;  but  be- 
fore the  car  was  started  the  second  time,  stepped  back  and 
seized  the  conductor  with  both  hands,  and,  while  the  con> 
ductor  was  trying  to  stop  the  car,  jerked  the  conductor,  and 
both  of  them  fell  off  the  platform  on  to'  the  ground ;  that 
the  conductor  thereupon  jumped  upon  the  car,  started  it, 
and  wentoijL  his  journey. 

The  defendant  also  gave  evidence  to  the  jury  tending  to 
show  that  the  only  injury  received  by  the  plaintiff  was  an 
ordinary  sprain  of  the  thumb ;  and  that,  aft>er  the  lapse  of  a 
^eok,  there  was  no  sign  of  the  injury  remaining. 

The  testimony  on  both  sides  being  closed,  the  counsel  for 
the  defendant  requested  the  chief-justice,  presiding  at  the 
trial  of  said  cause,  to  instruct  the  jury  as  follows,  to  wit:  ''If 
the  jury  find  from  the  evidence  that  the  plaintiff  at  the  time 
of  the  alleged  injury  was  intoxicated  and  had  vomited  in  the 
<lofendant's  car,  it  was  the  duty  of  the  conductor  to  eject  the 
plaintiff,  and  he  cannot  recover; "  which  instructions  the  said 
chief-justice  refused  to  give,  except  with  the  additional  pro- 
viso, as  follows : 
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'<  Provided,  that  the  coadactor,  in  patting  him  off,  did  not 
use  any  more  violence  than  was  necessary ;  to  which  proviso 
the  defendant's  coansel  then  and  there  excepted. 

The  coansel  for  the  defendant  farther  requested  the  said 
chief  justice  to  instruct  the  jury  as  follows,  to  wit : 

'^  If  the  jury  Hud  from  the  evidence  that  the  plaintiff,  when 
ho  got  on  the  defendant's  car  -on  the  occasion  of  the  alleged 
injury,  had  been  drinking  intoxicating  drinks,  and,  in  conse- 
quence of  such  drinking  was  sick  and  vomi  ted  in  the  defendant's 
car,  he  cannot  recover;"  which  instruction  was  refused,  ex- 
cept with  the  same  proviso  that  was  attached  to  the  first 
prayer ;  to  which  proviso  the  defendant's  counsel  then  and 
there  also  excepted. 

The  counsel  for  the  defendant  further  requested  the  said 
chief-justice  to  instruct  the  jury' asJollows,  to  wit: 

^^  If  the  jury  find  from  the  evidence  that  the  conductor 
told  the  plaintiff  not  to  smoke,  and  that  the  plaintiff  had  a 
cigar  in  his  mouth  and  unlighted,  that  iho  plaintiff  attempted 
to  throw  the  cigar  out  at  the  window,  and  that,  thereupon, 
the  defendant's  conductor  immediately  seized  the  plaintiff 
and  dragged  him  out,  and,  without  stopping  the  car,  threw 
him  off,  the  plaintiff  cannot  recover,  because  such  an  act  on 
the  part  of  the  conductor  was  a  wanton  and  willful  act  on  the 
part  of  the  conductor,  and  the  plaintiff  cannot  recover  from 
the  defendant  for  any  injury  thus  inflicted  upon  him ;"  which 
instruction  was  refused  and  an  exception  noted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff',  and  as- 
sessed his  damages  at  the  sum  of  $1,000.  The  case  is  now 
here  upon  a  motion  for  a  new  trial  on  the  foregoing  excep- 
tions. 

W.  F.  Mattingly  and  B.  T,  Merrick  for  plaintiff: 

Master  is  liable  for  servant's  willful  and  wrongful  acts 
when  done  in  the  course  of  the  servant's  employment.  Sh. 
&  R.,  on  Neg.,  sees.  65,  66 ;  2  Hilly,  on  Torts,  375. 

When  the  misconduct  of  the  agent,  whether  willful  and 
malicious  or  merely  negligent,  causes  a  breach  of  the  obliga- 
tion or  contract  of  the  principal,  the  principal  is  liable.  17 
N.  Y.,  362,  Weed  vs.  Panama.  Railroad  Company ;  42  Penn.  St.» 
365,  Pennsylvania  Railroad  Comprufiy  vs.  Vandlrer',  57  Me.^ 
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'J02,  Goddard  vs.  Orand  Trunk  Bailroad  Company ;  106  Mass*, 
180,  Bryant  vs.  Blch. ;  21  Ohio  St.,  518,  Pass.  Railroad  Com- 
pany vs.  Young-,  27  Md.^  27 7 ^  Baltimore  and  Ohio  Bailroad 
Company  \s,Blo€hen]  14  now,,4()8,  Ph.  andB.  Bailroad  Com- 
pany  vs.  Derby. 

IJ)wch  Totte7i,  for  defendant,  submitted  tbc  following  points : 

Ist.  That  the  damages  assessed  by  the  jury  are  excessive  ; 
and, 

2d.  That  the  acts  of  the  conductor  of  the  company,  as  de- 
lineated in  the  proofs  given  by  the  plaintiff  and  in  the^ 
'defendant's  last  exception,  amounted  to  a  wanton  and  will- 
ful assault,  and  cannot  be  regarded  as  coming  within  the 
scopeof  a  conductor's  employment. 

The  evidence  in  the  case  shows  that  the  plaintiff's  injury 
was  extremely  slight  and  that  it  amounted  to  no  more  than 
an  ordinary  8prait\  of  one  of  his  thumbs.  For  this  the  jury 
gave  him  the  sum  of  $1,000.  This  was  an  excessive  allow- 
ance. 

A  railroad  company  is  not  liable  for  damages  resulting 
from  the  wanton,  willful,  or  malicious  acts  committed  by  its 
agent  outside  of  the  scope  of  his  employment.  Isaacs  vs. 
Third  Avenue  Bailroad  Company,  47  N.  Y.,  122;  Story  on 
Agency,  sec.  456;  2  Hilly,  on  Torts,  422;  Wright  vs.  Wilcox, 
19  Wend.,  343;  Turnpike  Company  vs.  Vanderbilt,  1  Hill,  480;. 
S.  G.  2  Com.,  482;  Hibbard  vs.  Bailroad  Company,  15  K.  Y., 
455;  Weed  vs.  Panama  Bailroad  Company,  17  ^N".  Y.,  362; 
Bailroad  Company  vs.  Donohue,  70  Penn.,  119;  Drew  vs.  Sixth 
Avenue  Bailroad  Company,  26  N.  Y.,  53;  Dam/ier  vs.  South 
Carolina  Bailroad  Company,  4  Eich.,  329;  De  Camp  vs.  Miss- 
issippi and  Missouri  Bailroad  Company,  12  Iowa,  348;  Cook 
vs.  Illinois  Central  Bailroad  Company,  30  Iowa,  202;  Illinois 
Central  Bailroad  Company  vs.  Dowixey,  18  111.,  259;  2s  ew 
Orleans  Bailroad  Company  vs.  Harrison,  48  Miss.,  112. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court: 

This  is  a  motion  for  a  new  trial  on  a  bill  of  exceptions. 

The  case  is  one  brought  by  the  plaintiff  for  damages  occa- 
sioned by  being  jiut  off  by  the  conductor  of  a  railroad  car, 
by  which  he  claims  to  have  been  injured  and  claims  damagea 
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to  the  ainouut  of  $10,000.  A  verdict  was  rendered  by  the 
jury  for  the  sum  of  $1,000.  Upon  the  rendition  of  this  verdict 
a  motion  for  a  new  trial  was  made  by  the  attorney  for  the 
defendant  upon  the  grounds,  first,  that  the  verdict  was  con- 
trary to  the  instructions  of  the  court;  second,  said  verdict 
was  contrary  to  the  evidence;  third,  said -verdict  was  unreason- 
able; fourth,  the  evidence  submitted  to  the  jury  was  insuffi- 
cient to  sustain  said  verdict;  fifth,  the  damages  assessed  by 
the  jury  are  excessive.  This  motion  for  a  new  trial,  doubtless 
made  upon  the  judge's  mi  nutes^  seems  to  have  been  overruled, 
and  the  case  comes  here  on  a  bill  of  exceptions.  We  see  no 
error  in  the  ruling  of  the  justice  who  ifresided  at  the  trial.  The 
bill  of  exceptions  in  this  case  only  brings  in  question  those 
rulings.  There  is  manifestly  no  error  in  those.  The  questions 
whether  the  verdict  was  contrary  to  the  evidence,  or,  secondly, 
whether  the  damages  were  excessive,  arc  not  questions  that 
€an  be  considered  on  this  bill  of  exceptions.  To  enable  us 
to  do  that,  a  case  should  have  been  made  bringing  before  us  all 
the  evidence  taken  on  the  trial,  to  enable  this  court  to  judgB 
whether,  under  all  the  circumstances  of  the  case,  the  verdict 
was  against  the  weight  of  evidence,  or  whether,  secondly,  the 
damages  were  excessive.  We  are  precluded  on  a  bill  of  excep- 
tions to  inquire  into  either  of  those  questions.  It  seems  to 
have  been  a  somewhat  extraordinary  verdict  if,  as  claimed  on 
the  part  of  the  defendant,  a  drunken  man,  vomiting  in  the 
car,  is  put  off  by  a  conductor  and  has  his  thumb  sprained, 
should  be  entitled  to  a  verdict  of  $1,000  against  the  company. 
But  the  bill  of  exceptions  in  this  case  does  not  authorize  as 
to  consider  those  questions. 
The  judgment  must  therefore  be  affirmed. 
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FREDERICK    P.    SAWYER   vs.    THE    DISTRICT    OP 

COLUMBIA. 

AT  Law.— No.  13990, 

Contracts  executed  by  the  plaiuti£f  as  one  of  the  contracting  parties,  and 
by  the  president  of  tho  board  of  health  the  other  contracting  party> 
are  not  binding  npon  the  District  of  Colambia. 

STATEMENT  OF  THE  CASE. 

This  was  an  actioQ  for  the  violation  of  two  contracts,  which 
are  made  part  of  the  declaration  in  full.  By  one  of  these 
contracts  the  plaintiff  agreed  to  remove  from  two  wharves 
on  the  Potomac  River  the  **  night-soil''  of  the  cities  of  Wash- 
ington and  Georgetown,  and  place  itontside  of  the  corporate 
limits,  nntil  September  2, 1873,  and  with  the  option,  after  the 
expiration  of  the  term  originally  agreed  upon,  of  extending 
the  contract  for  an  additional  period  of  ten  years.  By  the 
second  contract  this  extension  was  agreed  upon.  Afterward^ 
the  board  of  health  rescinded  the  contracts.  For  not  per- 
mitting the  plaintiff  to  go  on  with  the  performance  of  the 
contract,  damages  were  claimed  in  the,sam  of  $100,000. 

In  both  these  contracts  thex^ontracting  parties  named  were 
the  board  of  health  of  the  District  and  the  plaintiff.  Both 
instmments  were  signed  by  the  plaintiff  and  by  C.  C.  Cox, 
president  of  the  board  of  health.  On  behalf  of  the  defend- 
ant, the  District  of  Colambia,  a  demurrer  was  interposed^ 
denying  that  the  contracts  bind  the  District  of  Colambia. 
The  hearing  of  the  demorrer  was  certified  to  the  coart  in 
general  term  in  the  first  instance. 

Qeorge  W.  Paschal  for  plaintiff: 

The  contracts,  though  made  by  the  board  of  health,  are 
none  the  less  the  contracts  of  the  District  of  Colambia. 

The  things  contracted  to  be  done  were  within  the  power  of 
the  board  of  health,  and  they  were  necessary  incidents  to  the 
power  of  every  municipal  corporation ;  and  as  the  charter 
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nowhere  provides  how  contracts  of  the  District  shall  be  sol- 
emnized, they  could  be  appropriately  made  by  either  of  the 
boards  created  by  the  charter. 

Edwin  L,  Stanton  lor  defeudant : 

Ist.  The  contracts  do  not  purport  to  be  made  by  or  in  be- 
half of  the  municipality  known  as  the  District  of  Columbia. 
They  are  made  by  and  in  behalf  of  the  board  of  health.  The 
question  arises,  then,  whether  a  contract  of  that  board  is  to 
be  considered  in  law  as  a  contract  of  the  District  of  Colum- 
bia. If  it  has  that  efifect,  it  must  be  by  operation  of  some 
law.  Plaintiff  does  not  contend  that  there  is  any  other  en- 
actment having  that  effect  except  the  act  of  Con  gress  approved 
February  21, 1871,  entitled  "An  act  to  provide  a  government 
for  the  District  of  Columbia."    16  Stats.,  419. 

2d.  The  solution  of  the  question  in  the  case  is,  therefore, 
to  b^  obtained  from  the  act  of  Congress  just  cited,  and  es- 
pecially from  section  26  of  that  enactment.  This  section  pro- 
vides "  that  there  shall  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  a  board  of 
health  for  said  District,''  &c.,  and  priescribes  the  duties  of 
this  board. 

In  Barnes  vs.  The  District  of  Columbia^  1  Otto,  p.  640,  the 
Supreme  Court  of  the  United  States  has  construed  section 
37  of  the  same  act,  the  provisions  of  which  coucern.the  board 
of  public  works.  Under  the  act  of  February  21,  1871,  the 
board  of  health  sustains  the  same  relation  to  the  municipality 
called  the  District  of  Columbia  as  that  which  the  Supreme 
Court  has  adjudged  to  be  the  relation  of  the  board  of  public 
works.  It  is  "  a  portion  of  the  municipal  corporation  "  called 
the  District  of  Columbia,  and  Congress,  in  prescribing  the 
duties  and  powers  of  the  board  of  health,  has  simply  pre- 
scribed the  agents  through  which  the  municipality  shall 
attend  to  a  certain  kind  of  municipal  business.  By  sectional 
of  the  above-mentioned  act,  power  to  contract  and  be  con- 
tracted with  is  given,  not  to  any  particular  of^cer  or  board, 
but  to  the  municipality. 

The  board  of  health  could  not,  without  authority  of  law, 
exercise  powers  which  Congress  conferred,  not  on  that  board, 
but  on  the  District  of  Columbia,  and  the  control  of  which 
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belonged  to  the  legislature.  Tbe  act  of  February  21, 1871, 
by  section  15,  enacts  that  'Hhe  legislative  assembly  shall 
never  •  •  *  authorize  the  payment  of  any  claim,  or  part 
thereof,  hereafter  created  against  the  District  under  any  con- 
tract or  agreement  made  without  express  authority  of  latOj  and 
all  8Uoli  unauthorized  agreements  or  contracts  sluiU  he  null  and 
void,^^  Accordingly,  the  contract  sued  upon,  being  without 
express  authority  of  law,  was  null  and  void. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the 
court : 

Defendant  demurred  to  the  declaration,  and  insists  that 
the  District  is  not  bound  on  such  a  pretended  contract  as 
that  sued  upon. 

We  have  come  to  the  conclusion  that,  upon  the  authority 
and  statutes  cited  by  counsel  for  defendant,  the  board  of 
health  could  not  bind  the  District  upon  such  a  transaction. 

The  demurrer  is  therefore  sustained. 
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UNITED  STATES  vs*  BERNARD  MAY. 

Cbi:m:inax.  Docket No.  10730. 

I.  If  the  jadge  who  tries  an  indictmenti  upon  which  a  verdict  of  ^lilty  ia 

found,  failH  to  pronoauce  sentence  during;  the  term  of  the  conrt  at 
which  the  verdict  was  foaod,  by  acoidenti  mistake,  or  design,  he  may 
do  80  at  any  subsequent  term,  and  so  may  any  other  jadge  holding 
the  same  court. 

II.  The  late  legislative  assembly  of  the  Pistriet  ol  Oolambialiad  author- 

ity to  pass  the  act  January  19,  1872|  entitled  '.'Aja  act  for  the  preven- 
tion and  punishment  of  abortion/'  and  the  same  never  having  been 
repealed  or  modified  by  Congress,  the  prisoner  was  properly  sen- 
tenced under  its  provisions  to  imprisonment  and  labor  in  the  peni- 
tentiary at  Albany. 

The  case  is  stated  in  the  opiDion  of  the  court. 

H,  H,  WeH8^  district  attorney,  for  the  United  States. 

B.  A.  LocLwood  for  defendant. 

Mr.  Justice  Olo  delivered  the  opinion  olthfi  court: 

At  the  June  term,  1875,  of  this  court  for  the  trial  of  eriminal 
offenses  Bernard  May  was  indicted  by  a  grand  jury  of  thia 
District  for  causing  the  death  of  an  infant  child  with  which 
Tillie  Donaldson  was  then  pregnant,  or,  in  other  words,  for 
causing  an  abortion,  resulting  in  the  death  of  the  child. 

The  indictment  sufficiently  charges  the  offense,  bat  con- 
cludes by  saying  the  act  was  done  against  the  peace  and  Gov- 
ern ment  of  the  United  States. 

After  the  defendant's  fifteen  pleas  in  abatement  were  dis- 
posed of  adversely  to  him,  he  was  tried  on  the  plea  of  not 
guilty,  and  found  guilty  by  the  verdict  of  the  jury  November 
9,  1875. 

A  motion  was  then  made  for  a  new  trial  upon  grounds 
stated  in  the  moving  papers.  This  motion  was  overruled  by 
the  presiding  justice,  and  from  that  decision  an  appeal  was- 
taken  to  this  court  in  banc,  under  the  provisions  of  the  statute; 
and,  with  the  assent  of  the  defendant,  the  execution  of  the 
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sentence  waa  postponed  for  the  time  limited  in  the  statute. 
The  defendant  having  failed  to  obtain  the  relief  sought  from 
the  court  in  banc,  the  case  was  sent  back  before  the  court  for 
the  trial  of  crimes.  Whereupon  that  court,  June  8, 1876,  im- 
posed upon  the  defendant  a  sentence  of  three  years  in  the 
Albany  penitentiary;  and  the  cause  is  again  before  us  on 
certain  alleged  errors  and  irregularities,  the  most  important 
of  which  we  will- notice. 

Ist.  It  is  argued  that,  the  sentence  of  the  court  not  b^iug 
pronounced  at  the  same  term  at  which  the  verdict  was  found 
by  the  jury,  no  sentence  could  be  passed  upon  the  defendant 
at  any  subsequent  term  of  the  court. 

I  believe  we  are  all  agreed  that  this  proposition  is  unten- 
able. Especially  is  this  so  when  the  delay  in  passing  sentence 
is  at  the  special  instance  and  request  of  the  defendant,  which 
appears  to  be  true  in  this  case. 

Further,  we  are  of  the  opinion  that  the  judge  who  tries  a 
cause,  and  a  verdict  is  found  by  the  jury,  if  the  judge,  by 
accident,  mistake,  or  design,  should  fail  to  pass  sentence 
during  the  term  of  the  conrt  at  which  the  verdict  was  found, 
he  may  do  so  at  a  subsequeiit  term,  and  so  may  any  other 
judge  holding  the  same  court.  Weavefr  vs.  The  Peoplcj  de- 
cided by  the  supreme  court  of  Michigan,  reported  in  the  Am. 
Jiaw  Keg.,  Seplta,  1876,  p.  531. 

2d.  It  is  argued  that  the  oflfense  for  which  the  defendant 
was  indicted  is  simply  a  misdemeanor  at  common  law.  And, 
as  I  understand  the  argument,  although  he  might  be  sen- 
tenced to  three  or  four  years'  confinement  in  the  jail  of  this 
District,  it  was  erroneous  in  the  court  to  sentence  him  to  im- 
prisonment and  labor  in  the  Albany  penitentiary. 

This  position,  I  think,  also  erroneous.  There  is  no  doubt 
but  that  at  common  law  it  was  an  indictable  offense  to 
destroy,  or  aid  in  destroying,  an  infant  ^<  en  ventre  sa  mere.^ 

I  have  found  no  statute  of  Maryland  in  force  in  this  Dis- 
trict, nor  any  act  of  Congress,  limiting  the  term  of  imprison- 
ment to  the  period  of  one  year  or  under  for  a  misdemeanor 
of  this  kind.  Undoubtedly  for  an  offense  of  this  kind  the 
prisoner,  by  the  rules  of  the  common  law,  might  have  been 
sentenced  to  jail  for  a  period  of  three  years  or  more,  and  been 
fined  in  any  amount  in  the  discretion  of  the  court.  As  I 
33  D 
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understaod  the  argument  iu  this  case,  the  alleged  error  of  the 
justice  who  passed  the  sentence  is  not  that  he  sentenced  the 
prisoner  to  confinement  for  a  longer  period  than  the  law  al- 
lowed^ but  that  he  sentenced  him  to  the  Albany  penitentiary, 
instead  of  the  jail  of  this  District.  The  answer  to  this  posi- 
tion may  be  found  in  section  5546  of  the  Eevised  Statutes  of 
the  United  States,  in  pursuance  of  "which  the  Attorney-Gen- 
eral has  designated  the  Albany  penitentiary  as  a  suitable  jail 
for  the  confinement  of  prisoners. 

The  prisoner  in  this  case  was  undoubtedly  convicted  and 
sentenced  under  and  in  pursuance  of  an  act  of  the  assembly 
of  this  District,  passed  January  19, 1872,  entitled  "An  act 
for  the  prevention  and  punishment  of  abortion."  And  the 
offense  of  which  the  defendant  was  found  guilty  was  pun- 
ishable "by  penitentiary  imprisonment  for  not  less  than 
three  nor  more  than  six  years,"  and  be  fined  not  exceeding 
$500.  But  it  is  argued  that  the  legislative  assembly  of  this 
District  had  no  power  to  pass  the  act  of  January  19,  before 
referred  to.  And  this  by  reason  of  section  2  of  the  organic 
act  creating  the  District  government,  page  2,  Bevised  Stat- 
utes of  the  District,  which  provides  as  follows  : 

"The  District  is  created  a  government  by  the  name  of  the 
District  of  Columbia,  by  which  name  it  is  constituted  a  body 
corporate  for  municipal  purposes,  and  may  contract  and  be 
contracted  with,  sue  and  be  sued,  plead  and  be  impleaded,  have 
a  seal,  and  exercise  all  other  powers  of  a  municipal  corpora- 
tion, not  inconsistent  with,  the  Constitution  and  laws  of  the 
United  States  and  the  provisions  of  this  title." 

What  were  the  precise  limits  of  legislative  power  granted, 
or  intended  to  be  granted,  by  section  2,  we  think  unneces- 
sary to  inquire,  because  the  power  granted  is  defined  with 
great  precision.    Section  49  of  the  same  act  provides : 

"The  legislative  power  of  the  District  shall  extend  to  all 
rightful  subjects  of  legislation  within  the  District,  consistent 
with  the  Constitution  of  the  United  States  and  the  provisions 
of  this  title,  subject  to  all  the  restrictions  and  limitations  im- 
posed upon  States  by  the  tenth  section  of  the  first  article  of 
the  Constitution  of  the  United  States." 

Section  50  of  the  act  provides  that  all  acts  of  the  legists 
tive  assembly  shall  be  subject  to  repeal  or  modification  by 
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Ooogress.  And  theu  sections  5I-o8  contain  varioas  restric 
tions  limiting  the  power  of  this  legislative  assembly,  lif 
none  of  these  restrictions  is  the  assembly  prohibited  froiw 
passing  the  law  in  question  or  any  similar  law. 

This  law  of  the  legislative  assembly  has  never  been  repealeo 
or  modified  by  an  act  of  Congress.  It  will  therefore  be  seen 
that  the  legislative  assembly  might  rightfally  pass  any  law, 
subject  only  to  the  express  limitations  of  the  act  creating  it. 

We  think,  therefore,  the  warden  of  the  jail  should  be  di- 
rected to  transport  the  prisoner  to  the  Albany  penitentiary, 
to  serve  out  the  period  of  his  sentence  for  three  years,  com- 
mencing on  the  8th  day  of  June,  1876. 

A  dissenting  opinion  was  filed  by  Mr.  Justice  Humphreys. 


\ 
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MAEY  PETERS  vs.  THOJL^S,  i&.  SXIttefe  ATST)'  LU- 
THER R.  SMOOT,  ^TIRVIYIirG  PARTNER^  OF  THE 
FIRM  OP  SUTER,  LEA  &  CO,,  JJiTp  WILLIAif  A. 
MIX,  TRUSTEE. 

In  EQTJia^t.— Foi  4578.      > 

The  sixth  section  of  chapter  23  of  the  act  of  the  Mary  laud  a8seixil>lj, 
passed  A.  D.  1715,  which  prescribes  the  limitation  of  actions  upon 
bonds,  contracts,  and  other  specialties,  does  not  apply  t(Mmiteiri  ohaa- 
oery,  oir  to  mortgagee^  tnutpdeeds,  ot  other  eqvitakte  iiein  <n  ml  es- 
tate, which  oan  only  bo  barred  when  th^  are.of  twenty  Joan 
standing. 

The  case  is  stated  in  the  opiniOQ  of  the  coart. 
L.  0.  Hlne  and  8.  T.  Thomas  for  complaioapts.  . 

William  F.  ^Mattingly  for  defendant : 

Ip  Maryland,  a  daim  nnder  a  mortgage  or  deed  of  tiQst 
was  never  held  to  be  within  the  provisions  of  this  statute ; 
bnt  as  it  was  a  trust,  involving  the  title  to' real  estate,  it  was 
only  held  to  be  presamably  barred  after  twenty  years,  iu 
analogy  to  the  oommon-law  limitation  barring  the  Tight  ot 
entry.  1  Bland,  281,  Lingan  vs.  S^dersan;  6  Gill,  443, 
Crawford  vs.  Seversan;  2  Md.  Oh.,  210,  Bo^  vs.  Harris ; 
6  Md.,  201,  Stump  vs.  Harris ;  10  Wheat.,  168,  Blfwmdorf  vs. 
Taylor;  9  Pet.,  70,  Caulsan  vs.  Walton  ;  10  Pet,  200,  Boone 
vs.  Chiles;  7  Paige,  465,  £<^yer  vs.  Pruyn;  9  Wheat.,  497,  A^Am 
vs.  Edwards ;  Story's  Eq.,  1028a  et  seq.,  1520,  1520(a.)  14 
Pet.,  32  Bank  of  the  Metropolis  vs.  OiUtschlickj  in  error  firom 
the  circnit  coart.  District  of  Golnmbia.  This  caee  decides 
that  where  the  note  secured  by  the  deed  of  trnst  is  in  jndg- 
ment  and  the  judgment  is  barred  by  limitations,  yet  the  rem- 
edy under  the  deed  of  trust  remains,  and  the  trustee  hae  the 
legal  right  to  sell. 

Mr.  Justice  MacAethuk  delivered  the  opinion  of  the 
court: 

The  complainant,  Mary  Peters,  joined  with  her  husband, 
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J.  H.  Peters,  in  a  deed  of  trast  upon  lot  IS,  in  square  732,  to 
secure  the  payment  of  a  note  of  the  said  J.  H.  Peters  for  the 
som  of  $1,000,  dated  November  8,  1855,  at  six  iiM>nths,  to 
the  firm  pf  $ater,  Lea  &  Co.,  dkt  that  time  bankers  and 
brokers  in  the  city  of  Washington.  They  executed  and  de- 
livered the  deed  to  the  deifendant,  William  A.  Mix,  as 
trustee,  and  agreed  therein  that,  upon  default  being  made  in 
the  payment  of  the  note,  the  trustee  might  sell  the  land  at 
public  auction,  and  apply  the  proc^ds  to  the  payment  of  the 
indebtedness.  It  is  admitted  that  J,  H.  Peters  died  August 
5, 1862 ;  and  the  complainant  avers  that  the  said  note  and 
all  interests  and  costs  which  had  accrued  t)iereon  were  fully 
paid  and  discharged  by  her  said  husband  in  his  lifo-time. 
The  trustee  has  caused  the  property  to  be  advertised  for 
8ale,  and  the  bill  is  filed  to  procure  an  injunction  restrain- 
ing such  sale. 

The  trustee  admits  that  he  has  advertised  the  property  for 
sale  at  the  request  of  Luther  E.  Smoot,  the  owner  of  the 
note,  and  both  Smoot  and  the  trustee  deny  that  the  indebt- 
edness was  fully  paid  by  the  said  Peters  in  his  life- time;  and 
while  they  admit  a  partial  payment,  they  claim  a  balance 
still  due  of  $788.91. 

The  court  below  enjoined  the  defendants  from  enforcing 
the  said  trust-deed  becaQ«e  it  was  of  more  than  twelve  years, 
standings  t^d  was  therefore  barred  by  chapter  23,  section  6, 
of  the.  act  of  Maryland  assembly,  passed  A.  D.  1715.  The 
section  referred  to  reads  as  follows : 

'^  4.  And  he  it  further  enacted,  That  no  bill,  bond,  judgment, 
recognizance,  statute  merchant  or  of  the  staple,  or  other 
specialty  whatsoever,  except  such  as  shall  be  taken  in  the 
name  or  for  the  use  of  our  sovereign  lord  the  king,  his 
heirs  and  successors,  shall  be  good  and  pleadable  or  admitted 
in  evidence  against  any  person  or  persons  of  this  province 
after  the  principal  debtor  and  creditor  have  both  been  dead 
twelve  years,  or  the  debt  or  thing  inaetion  is  above  twelve  years'^ 
standing,  saving  to  all  persons  that  shall  be  under  the  afore- 
mentioned impediments  of  infancy ,  coverture,  insanity  of  mind, 
imprisonment,  or  being  beyond  the  sea,  the  full  benefit  of  all 
such  bills,  bonds,  judgments,  recognizances,  statute  mer- 
chant or  of  the  staple,  or  other  specialties,  for  the  space  of 
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five  years  after  such  impediments  removed,  anything  in  tiiis 
act  before  mentioned  to  the  contrary  notwithstanding." 

We  are  informed  od  the  ar^ment  that  the  justice  who 
heard  the  case  in  special  term  decided  it  in  favor  of  the  com« 
plainant  upon  th^  sole  gi'ound  that,  as  the  trast-d6ed  waa 
above  twelve  years'  standing,  any  action  in  or  out  of  court 
to  enforce  it  was  barred  by  the  limitation  of  this  statute. 
This  position  we  are  all  satisfied  is  not  sustained  by  the  au- 
thorities. The  question  here  presented  has  been  often  dis- 
cussed and  decided  by  the  courts  in  Maryland,  and  they  have 
uniformly  held  that  the  statute  does  not  apply  to  suits  in 
chancery  for  the  recovery  of  mbney  secured  by  a  mortgage  or 
equitable  lien  on  real  estate,  or  to  mortgages  in  any  way  or 
of  any  description.  Lingan  vs.  Henderaon^  1  Bland,  281 ; 
Stump  vs.  Henry^  6  Md.,  209  ;  Crawford  vs.  Severson^  5  Gill, 
443.  This  construction  seems  to  derive  confirmation  from 
the  title  of  the  act  being  only  for  avoiding  suits  at  law.  Almost 
all  the  cases  in  the  English  books  decide  that  the  owner  of  an 
equitable  estate  will  not  be  barred  for  twenty  years,  and  that 
courts  of  equity  will  not  presume  the  payment  of  an  indebt- 
edness secured  by  a  mortgage  for  at  least  that  {leriod. 
They  proceed  upon  the  analogy  to  the  statute  of  limitations,, 
which  would  bar  an  action  of  ejectment  uiider  the  same  cir- 
cumstances. The  lien  affects  the  title  to  land,  and  is  there- 
fore  of  the  same  im{)ortance  and  consideration  as  other  deeds, 
and  they  grant  relief  in  equity  for  the  same  length  of  time 
that  a  right  of  entry  is  preserved.  The  Supreme  Court 
of  the  United  States  in  Elnindorf  vs.  Taylor^  10  Wheat.,  157, 
has  announced  the  same  principle,  and  Chief- Justice  Marshall 
delivered  the  opinion  in  the  case,  and,  after  reviewing  the 
English  cases,  comes  to  the  conclusion  that  an  equitable  claim, 
to  land  is  not  barred  in  equity  until  the  same  length  of  time 
has  expired  that  would  cut  off  a  right  of  entry. 

The  decisions  are  mostly  made  in  cases  of  bills  to  fore- 
close or  redeem  mortgages,  or  where  it  has  been  sought  to< 
impeach  titles  on  the  ground  of  fraud,  or  in  cases  to  enforce 
the  payment  of  money  secured  by  a  vendor's  lien  ;  and  it  haa 
most  always  been  held  in  such  cases  that  the  presumption  of 
satisfaction  will  not  arise  in  a  court  of  equity  until  after  the 
lapse  of  twenty  yea  rs.    The  courts  in  Maryland  have  unequivo- 
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cally  expressed  the  same  doctrine.  They  recogaize  the  lapse^ 
of  twelve  years  as  aa  absolute  bar  to  an  action  at  law ;  bnt 
say  that  courts  of  equity  are  nx)t  bound  by  it  in  cases  of 
equitable  liens  on  real  ^tate,  and  that  they  will  afford  relief 
in  such  case  at  auy  time  within  which  an  ejectment  might  be 
sustained.  This  also  appears  to  have  been  the  view  of  the 
statute  acted  upon  in  the  District  of  Golnmbia,  for  we  derive 
the  statute  and  its  interpretations  from  Maryland.  Probably^ 
many  titles  and  many  purchases  of  real  estate  have  been  made- 
upon  this  basis  and  no  other^  until  it  has  become  a  rule  of 
property,  and  an  adverse  decision  now  would  endanger  interests 
that  ought  not  to  be  disturbed.  Although  the  opinion  af  the 
bar  is  not  sufficient  to  settle  the  law,  yet  when  we  find  this 
understanding  accepted  and  acted  upon  from  a  time  so  remote 
as  to  be  beyond  the  memory  of  the  oldest  practitioners,  the 
court  will  be  disposed  to  the  same  opinion,  especially  when 
it  is  so  well  sustained  by  the  authorities  of  the  Slate  where 
the  law  has  been  long  expounded  in  the  same  way.  If  a 
change  is  desirable,  it  ought  to  proceed  from  the  legislature, 
when  it  would  only  relate  to  future  transactions,  without  af 
fecting  rights  already  acquired.  What  was  said  in  the  opin- 
ion of  this  court  in  the  case  ot  Pendleton  vs.  Parker^  in  regard 
to  the  operation  of  this  statute,  so  far  as  trust-deeds  are  con- 
cerned, is,  upon  more  deliberate  examination,  reconsidered 
and  overruled,  and  for  the  reasons  already  assigned  the  de- 
cree in  this  case  must  be  reversed,  and  the  cause  remainded 
to  the  special  term  to  be  heard  on  its  merits. 
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I.  The  coudition  in  an  omoial  bond  of  a  judtice  of  the  peace,  that  he  shall 

well  and  falthiUlljr  peHbrm  the  ddtiet  of  4aid  btfce,  meaft^j'so  ft&tas 
tiie  same  afiecta  the  saretLes  on  Md  boi^d^'thM  U6  iriU  dlsbifltfg^Cfae 
dfttteof  ajQ^tieeoftlie  j^eaoe  tpjihfihmt^i  imtMii^i.  r.  . 

II.  In  an  aotion  against  the  sorsties  on  the  offlolU  lMy*d  «f  it-JcMtloe  df  4ihe 

peace,  whieh  aetion  is  oq  the*  alleged  grom^  thtal^thBlvsliQO  aasueda 
writ  withoat authority 9i Iaw,  bjr  vixtue of  w|i|ch  writeerlAi^ M^p4» 
were  seized  and  taken  away  by  the  constable  executing  the  same,  it 
is  necessary  to  aver  in  the  declaration  that  tlie  Justice  l^nowingly, 
willfully,  or  wrongfully  omitted  to  do  what  ought  to  hare  been  dofne, 
or  that,  in  doing  what  he  did  by  way  of  issnitag  process,  he  knowingly, 
willfully, or oomiptly iastiLtutod  the procaediogstothe it^Jnty o<'the 
plaintiff.  ',     . 


STATEMENT  OF  THE  CASE. 


«  > 


This  salt  was  broaght  against  the  defendant  Robinson  to 
recover  damages  against  him  and  his  sureties  for  a  viDlation 
of  the  conditions  of  his  ofUcial  bond  as  a  jostioe  of  the.fieaee. 

The  declaration  sets  forth  that  the  defendant  HobinsoBy.^- 
ing  appointed  justice  of  the  peace,  gave,  jointly  with  the  de- 
fendants Eirk  and  Ooohran,  his  bond  to  the  District  of  Ool^m- 
bia,  in  the  sum  of  $5,000,  conditioned  as  follows,  viz : 

'**'  If  the  said  E.  B.  Robinson  do  and  shall  well  and  faith- 
fully perform  the  duties  of  said  office,  and  faithfully  pay  over 
all  moneys  which  may  come  into  his  hands  by  virtoe  of  said 
office,  then  this  obligation  is  to  be  void."  For  a  breach  of 
this  bond  it  is  alleged  that  the  said  E.  B.  Bobinson  did  not 
well  and  faithfully  perform  the  duties  of  his  said  office  of  jus- 
tice of  the  peace,  in  this,  that,  after  the  making  of  said  written 
obligation,  to  wit,  on  the  6th  day  of  May,  1876,  the  said  Bob- 
inson,  acting  in  his  capacity  of  justice  of  the  peace,  by  hia  cer- 
tain writ  or  warrant  given  under  his  seal  as  such  justice,  and 
issued  by  the  said  Bobinson  at  the  suit  and  instance  of  John 
F.  Hechtman,  commanded  one  W.  W.  Kirby,  constable,  firom 
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the  said  William  F.  Holtzmaa  and  one  Thomas  J.  Bicksler, 
who  was  in  said  writ  named  as  a  defendant  jointly  with  said 
Holtzman,  to  take  the  following-described  goods  and  chattels, 
to  witii  iQii^ira^iit:  phfnplfer-set,  yepo^ii^t^Qg^.  of  ope^  bedstead, 
one  barean,  and  one  washstond*  ;  And  plaintiff  says  that  the 
said  W.  W.  Eirby,  acting  by  virtue  of  the  said  writ,  did 
«eize  and  tiike  from  ^the  said  Bidksler  the  said  goods  and 
chattel^rthe  same  being  lawfully  in  the  possession  of  the 
49aid  Bicksler^.  who,  being  a  duly-appointed  constable,  had 
seised  and  levied,  upon  the  said  goods  by  virtue  of  a  writ  of 
execution  issued  by  iSamuel  O.:  MiUa,  justice,  &et  upon  a  cer- 
tain judgmeat.tbere(%»fare  bad  before  him  in  favor  of  WiUtam 
F.  EMtaman  against  one  Olive  M^  Heohtmaa,  for  the  sum  of 
<80.50j  debt  and  'costd ;  tfa>at  said  gooiis  were  more  than  suffi- 
cient in  value  to  have  satisfied  said  judgment,  to  wit,  of  the 
value  of  $125. 

That  Kirby,  after  taking  the  goods,  delivered  them  to  said 
-John  F«  fle^tman  at  the  commaiid  of  said  Bobinson,  and 
said  Hechtman  made  away  with  said  goods,  whereby  said 
judgment  was  wholly  lost 

That  the  defendant  Robinson  had  no  authority  in  law  to 
issue  said  writ. 

To  this  deolacatiou  tlie  defendants  filed  a  demurrer  and 
4»8igned  as  cause  therefor — 

l8l<  That  a  justice  of  the  peace  in  the  District  of  Oolambia 
is  not  liable  to  an  aotiou  for  damages  by  the  defendant  in  a 
aceplevin  snit.for  Issuing  titkB  writ  prior  to  the  14th  day  oi  June, 
A.  D.  1B75,  and  subsequent  to  the  16th  day  of  August,  1871, 
when  the  goods  replevied  do  not  exceed  $100  in  value. 

2d.  The  sureties  on  the  official  bond  of  a  jusUoe  of  the 
peace  are  not  liable  for  the  acts  of  said  justice  in  a  case  where 
liie  has  no  jurisdictioii. 

Upon  the  hearing,  the  demurrer  was  sustained,  and  the 
suit  was  dismissed,  and  upon  the  judgment  entered  dismiss- 
ing the  suit  an  appeal  was  taken  to  this  court 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

The  act  requiring  justices  of  the  peace  to  give  a  bond  with 
sureties  was  passed  by  the  late  legislative  assembly  for  this 
District.    The  conditions  of  the  bond  are  set  out  in  the  com- 
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plaint.  The  eonditioDS  are  these :  Firsts  that  said  Bobinaoa 
shall  well  and  faithfully  perform  the  duties  of  the  office  of  a 
justice  of  the  peace  ^  and,  second,  that  the  said  justice  shall 
pay  over  all  moneys  which  shall  come  to  his  hands  by  virtue 
of  said  office. 

It  is  the  first  condition  of  the  bond  upon  which  the  plaintiff 
relies  to  maintain  this  action,  and  the  case  presents  .the 
question  as  to  the  meaning  of  the  first  coiulition  of  the  bond 
as  affecting  Bobinson's  sureties.  If  that  condition  meana 
anything,  I  think  it  means  this  and  this  poly,  that  Bobiuaon 
should  discharge  the  duties  of  the  office  of  justice  of  the 
peace  to  the  best  of  his  ability. 

In  the  assignment  of  the  breach  of  this  bond,  ijt  is  not 
averred  that  the  justice  knowingly,  willfully,  or  wrongfully 
omitted  to  do  what  ought  to  have  been  done,  or  that  in  doing 
what  he  did  by  way  of  issuing  process,  he  knowingly,  willr 
fully,  or  corruptly  instituted  the  proceedings  to  the  injury  of 
the  complainant.  Any  other  construction  of  the  condition 
of  this  bond  than  we  have  before  indicated  as  its  true  mean- 
ing would  require  us  to  hold  that,  if  a  justice  of  the  peace 
gave  an  erroneous  judgment  upon  the  facts  proven  before 
him  to  the  damage  of  some  suitor,  the  latter,  instead  of 
applying  to  the  proper  tribunal  to  correct  the  error,  may 
bring  an  action  against  the  justice  and  his  sureties  to  recover 
damages  to  the  extent  he  can  prove  himself  to  be  injured. 
This,  to  say  the  least  of  it,  would  be  a  very  extraordinary 
way  of  reviewing  the  errors  of  inferior  tribunals.  The  law 
has  provided  various  and  multiplied  remedies  for  correcting 
any  or  all  errors  which  may  be  committed  by  magistrates  of 
limited  or  inferior  jurisdiction. 

We  are  well  aware  that  a  rnle  of  law,  as  well  settled  as  a 
rule  of  law  can  be  by  judicial  decisions,  is  that  a  justice  of 
the  peace  who  issues  process  without  having  jurisdiction  of 
the  person  of  the  defendant,  or  without  having  jurisdiction 
of  the  subject-matter  of  the  controversy,  may  be  sued  in 
trespass,  if  such  process  was  an  injury  to  persons  or  prop- 
erty. In  a  leading  case  upon  this .  subject,  reported  in 
19  Johns.,  39,  Bigelow  vs.  Stearns^  the  law  laid  down  by 
Chief-Justice  Spencer  is  correct.  In-  that  case  it  was  held 
that,  "if  a  court  of  limited  jurisdiction  issues  process  which 
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is  illegal,  or  if  a  court,  whetlier  its  jarisdiction  be  limited  or 
not,  holds  cognizance  of  a  cause  without  having  gained 
jarisdiction  of  the  person  of  the  defendant  by  having  him 
before  the  court  in  the  manner' required  by  law,  the  proceed- 
ings are  void." 

And,  in  the  case  of  a  limited  and  special  jarisdiction,  the 
magistrate  attempting  to  enforce  a  proceeding  founded  on 
any  judgment,  sentence,  or  conviction  in  such  case  is  a 
trespasser. 

The  rule  as  to  the  liability  of  inferior  magistrates  is  well 
stated  by  Chief -Justice  Savage  in  the  case  of  Atkins  vs. 
Brewer  J  wherein  he  says,  in  a  case  where  a  justice  of  the  peace 
has  no  jurisdiction  whatever  and  undertakes  to  act,  his  acta 
are  coram  non  judice  and  void  equally  as  if  he  were  not  a 
justice.  If  he  has  jurisdiction,  but  errs  in  exercising  it,  then 
his  acts  are  not  void,  but  voidable  only;  in  the  former  case 
he  is  i)ersonally  liable,  in  the  latter  he  is  not. 
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WILLIAM  H.  BUBE  vs.  JOHN  G,  METERS. 

In  '  EQtnirsr.— No.  40«8. 

I.  The  well-known  rnle  in  equity  requires  that  eomplain^M^t  0,^1  o^er* 

come  the  denial  of  the  defendant  reeponsive  to  the  bill  by  the  testimony 
of  witneBses  to  the  fact  or  by  a  witness  and  strong  corrotwrating  oir- 
onnmtanoes. 

II.  Courts  will  be  cautious  in  permitting  the  terms  of  written  instru- 
ments to  be  varied  by  parol  testimony,  and  if  a  doabt  exists,  they 
will  return  to  the  writing  of  the  parties,  had  will  be  guided  by  it  as 
to  the  contract  and  its  meaning. 

STATEMENT  OF  THE  CASE. 

In  the  month  of  Joly,  1871,  the  complainant  purchased 
fioase  No.  11  Grant  Place,  in  the  city  of  Washington,  from 
the  defendant,  for  $11,000.  The  deed  and  the  possession  were 
not  to  be  delivered  until  I7ovcmber  following.  The  house 
not  being  qnite  finished,  the  cost  of  finishing  the  same  and 
of  paying  off  incumbrances  apon  the  premises,  amounting 
to  several  thousand  dollars,  was  assumed  by  the  complainant, 
and  was  to  be  dedncted  from  the  purchase-money,  and  a  set- 
tlement was  to  be  made  when  the  deed  was  delivered.  The 
deed  was  given  November  7, 1871,  and  in  February,  1872,  a 
6mall  balance  of  the  account  was  due  the  defendant  when 
a  further  incumbrance  upon  the  premises  was  discovered, 
amounting  to  $6,000,  in  favor  of  a  certain  copartnership 
named  Mohun  &  Sons.  Negotiations  were  entered  upon  with 
Mohun  &  Sons,  through  Bichard  Wallach,  with  a  View  of  sell- 
ing to  them  house  No  28  Grant  Place,  the  legal  title  to  which 
was  vested  in  Mrs.  Meyers,  wife  of  the  defendant,  for  the 
sum  of  $13,000,  and  the  newly-discovered  indebtedness  upon 
house  No.  11  was  to  go  as  part  payment  of  the  purchase- 
money,  and  that  incumbrance  was  to  be  released.  The 
Mohnns  finally  declined  to  take  the  property,  and  the  defend- 
ant, being  willing  to  prevent  loss  to  the  complainant,  conveyed 
to  him  said  house  and  lot  No.  28  upon  a  consideration,  as 
expressed  in  the  deed,  of  $12,000,  the  deed  being  upon  its 
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face  absolate  in  fee-simple.  Barr  agreed  to  pay  Mrs.  Meyers 
$1^500,  also  to  payoff  the  incambrance  on  house  No.  11^ 
and  to  pay  off  a  building-association  lien  upon  house  No.  28^ 
and  the  coat  qf  ^uch  work  ppon  the  latter  as  would  l;>e  neces- 
sary to  complete  tne  building,  which  at  that  time  was  in 
some  respects  unfiqisbed.  An.  ^^ooqnt  was  to  be  stated,  in 
which  defendant  was  to  be  credited  with  the  consideration 
to  be  paid  fer  the  property,  and*  the  payments  made  by  Burr 
were  to  be  charged  against  him.  Burr  went  on  and  com- 
pleted the  building  and  sold  the  same  to  one  John  Wheeler 
for  $11,000.  When  Burr  and  Meyers  entered  upon  a  settle- 
mept  pf  their  accounts,  a  dispute  arose  between  them  about 
the  items,  which  aeed  pot  be  further  mentioned,  eoccept  as  to 
the  purchase  of  house  No.  2di  Meyers  was  to  oecnpy  this 
house  from  February  21  until  August  1,  and  for  this  was  to 
allow  Burr  $500  on  account  of  the  purchase-money.  Meyers 
says  that  ^a  agreed  to  convey  the  house  No.  28  for  the  real 
consideration  of  $13,000^  but  that  the  amount  of  $L2,000  was 
inserted  in  the  deed  in  ord^  to  avoid  the  .expense  of  a  reve- 
nue stamp  for  a  greater  .sum }  and  he  claims  that  in  the  set- 
tlement be  ought  to  be  credited  with  $12,500,  after  deducting 
the  $500  for  the  use  and  occupation  of  the  premises.  The 
complainant  claims  that  the  deed  to  him  of  house  No.  28, 
while  on  its  face  conveying  an  absolute  fee^imple  title,  was 
merely  intended  as  a  trust,  and  that  the  value  thereof  was 
to  be  ascertained  by  a  sale  of  the  property  to  tiie  best. ad- 
vantage, and  this  amount  was  to  constitute  the  true  consid- 
eration foir  the  conveyance,  and  that  only  the  amount  of  such 
purchase-money  was  to  be  accounted  for  in  a  settlemient  be- 
tween him  and  Meyers*  The  testimony  waaconflictingin  regard 
to  this  parol  agreement,  the  complainant  testifying  to  it  in 
his  deposition  and  averring  it  in  his  bill,  and  the  defendant 
denying  it  both  in  his  answer  and  testimony.  There  are  other 
items  of  evidence  giving  some  color  to  the  claims  of  both 
complainant  and  defendant.  The  auditor  allowed  Meyers 
$12,500  for  house  No.  28,  and  reported  a  balance  due  com- 
plainant upon  the  whole  account  of  $78453.  Exceptions 
were  filled  by  complainant  to  the  auditor's  report,  but  the 
exceptions  were  overruled  and  the  report  ratified  and  con- 
firmed. From  this  order  complainant  has  brought  the  case 
here  by  an  appeal. 
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€.  H.  Armes  for  cpmplainaot : 

That  a  daed  ahsolBte  on  its  iace  was  inteaded  only  as*  se- 
curity may  be  shown  by  pacol  testima^f*  Bo^  Baboodh  vs. 
Wyman^  19  IIow.,  2S9,  and  cases  there  cited. 

The  bill  in  this  case  alleges  that  theconveyaooe  was  made 
as  security  and  proceeds  to  specify  the  principal  sams  paid 
and  advanced  in  the  premises,  and  the  answer  does  not  deny 
these  allegations. 

In  the  case  in  19  Howard,  the  bill  alleged  that  Babcock 
had  made  advances  of  money  for  Wyman,  and  agreed  to 
make  further  advances;  that  Wy man  ^< conveyed  the  estate 
to  Babcock,  it  being  expressly  agreed  by  Babcock  that,  not- 
withstanding the  form  of  the  conveyance,  it  should  stand  as 
security  only  for  the. sums  due  to  him."    19  How.,  294. 

The  deed  was  in  form  an  absolute  conveiyaoce,  and  the 
agreement  that  it  was  to  be  regarded  as  security  was  shown 
by  parol  testimony.  In  the  essential  features  of  this  cajse  it 
is  like  the  above  case  in  Howard..  In  that  case  the  Supreme 
Court  cites  the  case  of  Bufssdl  vs.  iSoutAar^^  12>How.,  154, 
where  the  court  say : 

^^The  first  question  is,  wliether  this  transaction  was  a 
mortgage  or  a  sale. 

^^It  is  insisted,  on  behalf  of  the  defendants,  that  this 
question  is  to  be  determi'ned  by  inspection  of  the  written 
papers  alone,  oral  evidence  not  being  admissible  to  contra- 
dict, vary,  or  add  to  their  contents.  But  we  have  no  doubt 
extraneous  evidence  is  admissible  to  inform  the  court  of  every 
material  fact  known  to  the  parties  when  the  deed  and  mem- 
orandum were  executed.  This  is  clear,  both  upon  principle 
and  authoricy.  To  insist  on  what  was  really  a  mortgage  as 
a  sale,  is  in  equity  a  fraud,  which  cannot  be  soccessfally 
practiced  under,  the.shelter  of  any  written  papers,  however 
precise  and  complete  they  may  appear  to  be.  In  Conway  vs. 
Alexander^  7  Cranch,  238,  Marshall,  G.  J.,  says :  ^  Having  made 
these  observations  on  the  deed  itself,  the  court  will  proceed 
to  examine  those  intrinsic  circumstances,  which  are  to  deter- 
mine whether  it  was  a  sale  or  mortgage;'  and  in  Morrit  vs. 
Nixouy  1  How.,  126,  it  is  stated :  'The  charge  against  Nixon 
is,  substantially,  a  fraudulent  attempt  to  convert  that  into 
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an  absolute  sale  which  was  originally  meant  to  be  a  seourity 
for  a  loan.  It  is  in  this  view  of  the  case  that  the  evidence  is 
admitted  to  aaoertain  the  truth  of  the  transaction,  though 
the  deed  be  absolute  on  its  face«' " 

After  citing  several  other  authorities,  the  court  further 
say:  ^^Itis  admitted  that  the  authorities  on  the  question 
before  us  are  conflicting  in  this  coantry  and  in  England,  but 
as  this  court  io  several  cases  has  decided  the  point,  and  it  is 
now  and  has  been  for  several  years  past  a  rule  of  decision,  we 
are  not  prepared  to  balance  the  State  authorities  with  the 
view  of  ascertaining  on  which  side  the  scale  preponderates." 

Under  these  authorities,  it  would  seem  beyond  doubt  that 
Meyers  would  have  a  right  in  equity  to  redeem  the  property. 
Bat  a  court  of  equity  will,  £or  the  grantee  as  well  as  for  the 
grantor,  take  cognizance  of  such  cases,  ascertain  the  real  ob- 
ject aud  intention  of  the  conveyance,  and  decree  according!^. 
9  Wheat,  491. 

If,  then,  the  conveyance  was  as  security,  so  much  only 
as  was  joealized  on  the  sale  of  the  property  by  Burr,  viz, 
$11,000^  should  have  been  credited  in  the  account.  By  such 
credit  only  could  the  security  contemplated  by  the  parties  be 
effected. 

Ranna  &  Johnston  for  defendant. 

Mr.  Justice  Humphreys  delivered  the  ox>inioQ  of  the 
court : 

Complainant  is  the  grantee,  in  two  deeds  of  conveyance,  of 
bouses  known  as  Nos.  11  and  28  Grant  Place,  in  Washing- 
ton City.  The  deeds  are  absolute  on  their  face,  and  express 
a  given  consideration.  The  whole  case  shows  a  complication 
of  accounts  between  the  parties,  and  that  the  considera- 
tion of  the  deed  to  house  28  was  different  to  that  expressed 
therein.  After  the  sale  of  the  first  house  (No.  11)  to  complain- 
ant, it  was  found  that  it  was  encumbered  to  a  large  amount 
.by  mortgages.  He  had  already  paid  the  purchase- money, 
except  a  few  hundred  dollars.  To  secure  complainant 
against  loss  on  account  of  the  incumbrances,  defendant 
conveyed  the  house  No.  28  to  him  by  deed  absolute.  Com- 
Xilainant  now  comes  with  the  allegation  that  the  last  deed  to 
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house  28,  althongh  absolate  od  its  fince,  wa8  inteuded  by  the 
parties  as  a  trust ;  that  complaioant  was  to  sell  the  same ; 
and  if  it  failed  fjo  realise  the  amount  paid  out  by  him,  the 
defendant  was  to  sustain  the  loss  of  the  dififensnce ;  and  be 
claims  a  large  amount  as  the  loss.  He  sold  house  28  for 
$11,000.  The  consideration  in  the  deed  was  expressed  to  be 
.$12,000.  Defendant  contends  that  the  true  consideration  waa 
$13,000.  Complainant  contends  that  defendant  is  indebted  to 
him  in  the  sum  of  three  or  foar  thousand  doliajrs,  on  account 
of  the  moneys  paid  out  by  him  in  the  purchase  of  lot  11,  io 
discharging  the  incumbrances  and  liens  thereon,  and  the 
failure  of  house  28  to  yield  in  the  sale  thereof  sufficient  to 
pay  his  advances.  Defendant  insists  that  6bmplainant  bought 
house  28.  It  appearing  in  the  case,  as  made,  that  there  were 
some  matters  proper  for  an  account  between  the  parties,  it 
was  referred  to  a  special  auditor  and  master  to  state  the 
account.  He  found  the  fact  to  be,  from  the  agreement  of 
both  parties,  that  the  consideration  was  different  from  that 
expressed  in  the  deed ;  that  the  amount  to  be  credited  to  the 
defendant  on  account  of  house  28  was  $12,500.  The  auditor 
and  master  treated  the  deed  as  an  absolute  conveyance,  and 
the  chancellor  looked  upon  it  in  the  same  light  by  confirming 
the  report.  Complainant  seeks  relief  against  his  own  accept- 
ance of  a  conveyance  of  title,  and  he  must  show  a  clear  error 
entitling  him  to  avoid  it.  He  asks  relief  from  the  effects  of  a. 
written  instrument,  aqd  must  show  some  undeniablefacts  either 
positive  or  clearly  inferential,  before  he  can  vary  or  alter  the 
written  instrument.  There  was  b  conflict  of  testimony.  Com- 
plainant alleges  and  defendant  denies.  The  well-known  rule 
requires  that  complainant  shall  overcome  the  denial  by  wit- 
nesses to  the  fact,  or  by  a  witness  and  strong  corroborating 
circumstances.  The  master  and  auditor  found  the  facts  or 
circumstances  to  be  wanting  to  overthrow  defendant's  an- 
swer. The  chancellor  followed  the  finding  of  the  master,  as- 
he  was  bound  to  do,  unless  it  had  been  shown  that  the  auditor 
was  clearly  or  inferentially  wrong,  and  we  are  bound  to  fbl- 
low  the  finding  of  the  chancellor,  unless  his  error  can  be 
pointed  out.  This  the  appellant  has  undertaken  to  do;  but 
we  think  that  he  has  not  succeeded  in  doing  so.  The  deeda 
are  recognized  in  law  as  solemn  undertakings.    Even  where 
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the  evideace  sbowa  thitt  an  lycooont  should  be  had  between 
parties,  the  written  memoranda  made  and  reoeived  by  them 
will  be.takqn  as  the  basis  of  a  decree  or  judgment.  Com- 
plainant would  not  be  willing  to  abandon  his  rights  nnder 
the  deed  to  house  28.  Courts  must  be  cantions  in  undertak- 
ing to  peucmit  the  terms  of  written  instruments  to  be  varied 
by  parpl  testimony*  Even  under  proper  circumstances  of 
allow ing.p^rol  testimony t  if  a  donbt  still  exists,  they  will  re- 
turn to  the  writings  of  the  parlies,  and  look  to  them  to  be 
thereby  gnided* 
The  decree  (which  speaks  for  itself)  is  therefore  affirmed. 
34  D 
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LEWIS  JOHNSON  &  CO.  vs.  DEXTEB,  NASH,  BT  AL. 

In  Equity.— No.  4404. 

A  oor^ifieate  of  stock  in  an  incorporatod  company  was  deposited  with 
complainants  as  collateral  security  for  a  loan  of  money,  Tho  defend- 
ant N.,  who  was  the  owner  of  the  cortifloato,  gave  it  to  D,,  tiie  other 
defendant,  for  ttie  purpose  of  borrowing  iponey  on  tfaesecarity  thereof. 
When  the  loan  fell  dne,  it  was  discovered  that  the  power  of  attorney 
by  which  alone  thle  certificato  could  bo  transferred  npon  the  books  of 
the  company  had  been  struck  out,  and  neither  of  the  defendants  wore 
aware  of  it  until  informed  by  the  complainants.  N.  refused  to  re-exe- 
cute said  power  of  attorney ;  and  tho  indebtedness  remains  anpaid. 
Under  these  circumstances  the  court  made  a  decree  for  the  sale  of  the 
certificate  of  stock,  and  that  the  proceeds  thereof  be  applied  to  the 
payment  of  the  amount  due  upon  the  loan. 

The  case  is  stated  in  the  opinion  of  the  court. 
Eugene  Carttsi  for  complainants. 
John  E,  Norris  for  defendant  Nash. 

Mr.  Justice  Hu:y[PHB£TS  delivered  the  opinion  of  the 
court: 

Complainants  are  bankers,  doing  business  in  Washington 
City.  Defendant  Dexter  wanted  to  borrow  money,  and  pro- 
posed to  give  his  promissory  note,  with  a  certificate  of  stock 
of  the  Great  Falls  Ic6  Company  as  collateral  thereto.  The 
certificate  was  the  property  of  defendant  Nash,  and  Nash 
loaned  it  to  Dexter  for  the  express  purpose  of  raising  money 
upon  the  faith  of  its  security.  Nash  thereby  became  the  se- 
curity, so  far  as  the  paper-stock  was  concerned,  for  any  money 
advanced  upon  the  faith  thereof.  Complainants  did  discount 
the  note  of  Dexter,  gave  him  the  money  therefor,  and  took 
the  certificate  as  collateral  security.  Dexter's  note  fell  due, 
and  he  failed  to  meet  it,  and  still  fails  to  pay  the  amount 
thereoC  Nash  had  not  signed  an  indorsement  of  the  certifi- 
cate, and  none  of  the  parties  were  aware  of  the  fact  until  after 
the  maturity  of  the  note.    After  the  maturity  thereof  and 
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tbe  fktlare  to  pay  by  the  maker,  cbmplainaDts  applied  to 
Nash  to  indorse  and  assign  said  certificate,  which  he  refused 
to  do.  The  amonnt  of  the  discounted  note  being  still  unpaid, 
complainants  exhibited  their  bill  fbr  a  sale  of  said  certificate. 
The  stipulation  of  facts  states  that  the  money  received  from 
complainants  was  applied  to  the  payment  of  a  debt  due  to 
Van  Biswick  from  Dexter,  which  debt  was  secured  by 
another  certificate  of  stock  belonging  to  Nash.  This  fact  can 
make  no  difference  as  to  complainants'  rights,  except  that  it 
may  show  that  Nash  was  profuse  in  his  lending  credit  to 
Dextor,  and  that  moneylenders  would  let  out  their  funds  on 
the  faith  of  his  securityship.  The  equity  branch  of  the  court 
decreed  a  sale  of  the  said'  certificate  of  stock,  and  Nash  ap- 
pealed therefrom.  We  do  not  see  how  elsethe.  complainants 
could  obtain  the  benefits  of  the  security,  unless  they  had  asked 
the  court  to  require  Nash  to  indorse  the  paper.  It  is  not  pre- 
tended that  the  oeritficate  of  stock  was  not  handed  over  to 
Dexter  for  the  purpose  of  receiving  a  loan  on  the  faith 
thereof.  There  was,  and  is,  no  other  branch  of  the  court  to 
which  resort  may  be  had  to  enforce  just  such  a  transaction 
than  the  equity  side.  Defendant  Nash  can  repossess  him- 
self of  the  certificate  by  the  payment  to  complainants  of 
the  amount  due  them ;  but  he  cannot,  without  doing  so, 
wrest  from  the  custody  of  the  court  the  security.  It  is  a 
familiar  rule,  that  courts  of  equity  look  upon  that  as  being' 
<lone  which  ought  to  have  been  done,  and  this  they  will  en- 
force when  the  parties  will  not  voluntarily  do  so.  The  certifi- 
aaXe  was  passed  in  order  to  raise  money  upon  it.  The  duty 
of  Nash  was  to  indorse  it  in  such  a  way  that  the  holder  would 
have  nothing  to  do  but  to  be  the  owner  of  it,  if  that  holder  ad- 
vanced his  money  upon  the  faith  thereof.  When  the  parties 
found  the  mistake  which  had  .been  made,  it  was  the  duty  of 
Nash  to  put  his  indorsement  on  the  paper.  Complainants 
had  parted  with  their  money  on  the  faith  of  the  security, 
which  security  Nash  had  handed  out  for  the  very  specific 
purpose  of  raising  money  thereon.  As  we  have  said,  the 
equity  branch  of  the  court  is  the  only  one  that  can  force  that 
to  be  done  which  ought  to  be  done  and  which  the  parties  will 
not  voluntarily  do.  The  certificates  of  stock — in  companies 
considered  permanent — ^have  become  so  common  a  security 
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npon  which  to  raise  money,  that  it  will  be  difflcalt  for  coarts 
Dot  to  inclade  them  in  the  category  of  commercial  paper. 
They  have  not  done  so,  and  we  cannot  establish  the  rule,  for 
we  have  not  the  aathority.  Bat  we  decided  in  the  case  of 
Talty  vs.  Freedman^s  Trust  Company  that  a  bona  fide  holder 
for  a  fair  valuable  consideration  could  not  be  thrown  into 
the  necessity  of  watcl^ng  such  instruments  as  closely  as  he 
would  a  paper  that  had  long  been  settled  as  out  of  commer- 
cial rules.  1  MacA.,  532.  That  case  was  affirmed  recently 
by  the  court  of  last  resort,  though  it  may  not  have  been  for 
the  same  reasons  we  expressed.  The  chancellor  was  bound 
to  make  a  decree  appropriating  the  certificate  to  the  security 
4t  was  put  forth  by  the  parties  for,  and  the  only  way  was  to 
order  a  sale  thereof,  and  the  proceeds  handed  over  to  com- 
plainants, as  they  did  not  pray  that  defendant  Nash  should 
be  required  to  assign. 
The  decree  is  therefore  affirmed. 
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JiOBERT  G.  CAMPBELL  vs.  TEE  DISTRICT  OP   CO- 
LUMBIA. 

AT  Law.— No.  12593. 

I.  In  MX  action  of  aasumpsit  upon  the  oommon  ooants  a  pleti  puis  darrein 

continuance  of  payment  is  a  waiver  of  the  prior  pleas,  and  the  only 
question  is  whether  the  plaintiff's  claim  has  been  paid  since  the  orig- 
inal pleas  were  filed. 

II.  A  party  who  has  fully  performed  a  special  contract  may  recover  a 
Jadgment  in  an  action  of  assumpsit  on  the  common  counts,  but  he  is 
restricted  in  his  evidence  as  to  the  amount  of  his  claim  to  the  terms 
of  such  contract,  and  it  is  erroneous  in  such  case  to  make  allowances 
on  the  principle  of  a  quantum  meruitf  unless  for  the  performance  of 
work  or  for  materials  not  provided  for  in  the  contract. 

III.  Damages  in  consequence  of  delays  in  the  performance  of  the  contract, 
caused  by  the  neglect  of  the  defendant,  cannot  be  recovered  in  an 
action  of  assumpsit  for  work  done  and  materials  furnished,  but  in  a 
different  form  of  action. 

IV.  Where  the  work  done  was  authorized  by  law,  and  has  been  accepted, 
used,  and  controlled  by  the  District  of  Columbia  for  the  benefit  of 
the  public,  the  contractor  will  be  permitted  to  recover  upon  his  con- 
tract, altfaongh  the  agents  of  the  District  neglected  their  duty  in  com- 
plying with  the  forms  prescribed  by  law  in  making  it. 

V.  An  action  of  assumpsit,  where  pleas  in  bar  to  the  plaintiff's  claim  have 

been  interposed  by  defendant,  cannot  be  referred  to  auditors  under 
Maryland  act  of  November,  1785,  chap.  80,  sec.  12,  for  the  auditor  is  not 
authorized  to  decide  issues  under  such  pleas. 

TI.  In  case  of  a  reference  under  the  54th  rule  of  this  court,  which  is  taken 
from  said  Maryland  act,  the  report  of  the  auditor  must  stand,  unless 
the  party  dissatisfied  excepts  and  points  out  the  error,  and  the  trial 
then  proceeds  upon  the  exceptions,  the  court  to  decide  all  questions 
of  law  and  the  Jury  to  determine  the  facts. — Humfhrbys,  J.] 

The  case  sufficient ly  appears  in  the  opinioD. 
.  Enoch  Totten  for  plaintiff. 
William  Bimey  for  defendant. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

This  is  an  action  of  assumpsit,  to  recover  from  the  District 
•of  Columbia  the  value  of  plaintiff's  labor  and  materials  fur- 
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nished  in  the  constructioa  of  a  water-main  extending  from 
the  market-housef  in  Georgetown,  to  the  bridge  over  Bock 
Creek,  and  the  declaration  is  in  the  common  connts,  wilh  a 
bill  of  particulars  amounting  to  910,084,  exclndveof  intensttt. 
Defendant  pleaded  in  the  first  instance  the  general  issae  as 
well  as  payment;  and  on  each  of  these  pleas  issne  waa 
joined.  Subsequently  defendant's  ooimsel  filed  another  plea 
in  these  words  r  ^^  And  for  further  plea  defendant  says  that 
after  the  last  pleading  In  this  action,  and  before  this  day,  it 
satisfied  and  discharged  the  plaintifiTs  claim  by  payment,'^ 
and  this  plea  was  entitled  by  the  counsel  a  ^Plea  puisdarrein 
contiftuance.'^    On  this  last  plea,  also,  plaintiff  joined  issue. 

Were  this  plea  a  proper  plea  j>tei9  durrHn  eonHmtanoey  the 
subject  of  contro^rsy  in  the  present  action  would  be  re- 
stricted to  narrow  limits,  for  the  prior  pleas  would  be  waived, 
the  amount  claimed  in  the  declaration  would  be  admitted  aa 
properly  due  to  the  plaintiff  at  the  date  of  bringing  the  aotion, 
and  no  subject  of  inquiry  left,  except  the  question  whether 
the  plaintiff's  claim  had  been  paid  since  the  first  two  pleas 
were  filed.  In  Teaton  vs.  Lynrij  5  Pet.,  231,  it  was  said  by 
Chief  Justice  Marshall  that  a  plea  since  the  last  continuance 
waives  the  issue  previously  joined,  and  puts  the  cause  on 
that  plea.  Also  in  Wallace  vs.  McConneU^  13  Pet,  152,  it 
was  declared  that  ^-  It  is  laid  down  in  Bacon's  Abridgment,  (6 
Bac.  Abr.  by  Gwillim,)  that  if  after  a  plea  in  bar  tlM)  defend* 
ant  pleads  a  plea  j^um  darrein  continuanoey  tiiis  is  a  waiver  of 
his  bar,  and  no  advantage  shall  be  taken  of  anything  in  the 
bar."  And  it  is  added  that  ^^  it  seems  dangerous  to  plead  any 
matter  j^ttid  darrein  continuance^  unless  you  be  well  advised  ^ 
because  if  that  matter  be  determined  against  you,  it  is  a  Qon- 
fession  of  the  matter  in  issue."  This  rule,  was  adopted  in 
Kimball  vs.  Huntingdon^  10  Wend.,  679.  The  court  say  the 
plea  puis  darrein  continuance  waives  all  previous  pleas,  and 
on  the  record  the  cause  of  action  is  admitted  to  the  same  ex- 
tent as  if  no  other  defense  had  been  urged  than  that  con- 
tained in  this  plea.  . 

When  this  cause  came  on  for  trial,  therefore,  before  the 
circuit  court,  the  only  issue  to  be  tried  was  whether  the  plaint- 
iff had  received  full  payment  of  the  whole  amount  claimed  in 
his  declaration  since  the  former  pleas  were  filed.    The  plea^ 
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it  mast  be  admitted,  ia  not  artificially  drawn,  and  is,  indeed, 
aa  to  ita  form,  if  not  ite  sabatance,  defective  as  a  plea  jmts 
darrein  amiinuanoe^  bat  is  a  plea  that  fall  payment  had 
been  made  not  since  the  laat  continaanoe,  bat  since  the  filing 
of  the  former  pleas.  Bat  the  plaintiff  made  no  objection  to 
it  on  either  of  these  groonds,  either  by  demarrer  or  motion 
to  strike  it  from  the  record.  Nevertheless  it  may  be  inferred 
from  the  record  in  the  oaose,  and  more  dearly  still  from  the 
condact  and  admissions  of  the  coansel  on  both  sides,  that  the 
trial,  so  far  as  it  went,  was  condacted  without  regard  to  the 
natore  of  the  issue  under  the  plea  of  puis  darrein  oantinucmce^ 
but  entirely  under  the  issues  on  the  former  pleas.  The  bill 
of  particulars  was  disputed  in  nearly  every  item,  and  the  ex- 
istence of  any  contract  binding  upon  the  defendant  abso- 
lutely denied.  After  the  court  had  thus  made  some  progress 
with  the  trial,  finding  that  in  this  way  the  controversy  in- 
volved the  investigation  of  a  claim  consisting  of  a  large  num- 
ber of  disputed  items,  an  order  was  made  to  refer  the  cause 
to  the  auditor  to  state  the  account  between  the  parties,  and 
to  ascertain  what  items  are  not  included  in  the  contract  be- 
tween Davenport  et  al.  and  defendant,  and  to  file  all  the  evi- 
deuce  taken  with  his  report 

The  report  of  the  auditor  is  very  elaborate,  and  finds  a 
balance  due  from  the  defendant  to  the  plaintiff,  after  all 
credits  allowed,  of  $10,101,  with  interest  from  December  1,  * 
1875.  To  thisreport  the  counsel  for  the  defendant  filed  seven- 
teen exceptions.  And  on  these  exceptions  the  court  below 
retbrred  the  cause  here  to  be  beard  in  the  first  instance.  It 
is  not  our  purpose  to  examine  these  several  exceptions  in 
their  order,  for  the  reasons  which  we  are  about  to  state.  We 
have  already  stated  that  the  declaration  consists  of  the  com- 
mon counts  in  assumpsit  for  work  and  labor  done,  with  a  bill 
of  particulars.  It  appears  from  the  evidence  taken  before  the 
auditor,  and  is  proved  by  the  testimony  of  the  plaintiff  him- 
self, the  contract  to  do  the  work  in  question  was  originally 
made  with  the  firm  of  O'Hare,  Himber  &  Go.,  and  that  it 
was  specific  and  in  writing.  O'Hare,  Himber  &  Go.  having 
refused  to  proceed  with  its  execution,  the  officer  who  was 
authorized  by  law  to  have  the  work  done  consented  that 
Gampbell,  the  plaintiff,  might  be  substituted  as  contractor  in 
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their  place,  not,  however,  to  the  extent  of  discharging  thein 
or  their  saretiesfrom  the  obligations  of  their  contract;  but 
the  work  was  to  be  done  by  the  plaintiff  according  to  the 
terms  of  that  contract,  and  to  be  paid  for  according  to  the 
terms.  Campbell's  contract  with  the  District,  if  arny,  wa^ 
therefore  a  special  contract,  and  the  plaintiff  was  bound  by 
its  terms.  It  is  qnite  true  that  a  party  who  has  folly  per- 
formed work  and  supplied  materials  ander  a  special  contract^ 
after  the  work  has  been  completed,  may  recover  a  jndgmeat 
in  an  action  of  assumpsit  on  the  common  counts  without  hav- 
ing declared  upon  the  special  contract^  but  it  is  true  also, 
on  the  other  hand,  that  he  is  restricted  as  to  his  evidence  iu 
such  case  to  the  terms  of  such  contract.  Jones  vs.  DermoU^ 
2  Wall.,  1. 

In  the  present  instance,  it  seems  that  the  auditor  gave  to 
this  rule  no  attention  whatever,  but  made  his  allowances  ex- 
clusively on  the  principle  of  qwintum  meruit.  What  differ- 
ence the  observance  of  the  rule  would  have  made  in  this  case 
we  are  not  able  to  say,  but  believe  the  amount  would  have 
been  considerable.  The  auditor  allowed,  also,  about  $2,000 
as  damages  in  consequence  of  delays  in  the  prosecution  ot 
the  work,  caused,  as  alleged,  by  neglect  or  inability  on  the 
part  of  defendant's  agents  in  supplying  materials.  Accord- 
ing to  the  contract  with  O'Hare,  Himber  &  Co.,  it  would  seeth 
that  risks  of  that  character  were  to  be  assumed  by  the  con- 
tractors, and  not  by  the  District.  Besides,  such  damages,  if 
recoverable  at  all,  could  not  be  recovered  iu  an  action  of 
assumpsit  for  work  done  and  materials  furnished,  but  iu 
another  action  of  different  form,  different  object,  and  where 
the  defense  must  be  different.  On  the  other  hand,  the  plaint- 
iff is  entitled  to  recover  for  the  work  done  and  material  fur- 
nished according  to  the  terms  of  the  contract  with  O'Hare, 
Himber  &  Co.,  as  well  as  quantum  meruit  for  all  extra  on  that 
contract  which  he  did  or  furnished  by  direction  of  the  public 
agents  under  whom  he  prosecuted  the  work.  The  just  claims 
of  the  plaintiff  arising  out  of  the  labor  done  and  materials 
furnished  by  him  cannot  be  defeated,  in  a  case  like  this,  on 
any  such  grounds  as  those  set  up  in  many  of  these  exceptions^ 
to  the  effect  that  the  contract  was  not  exactly  in  the  form,  or 
according  to  the  provisions,  prescribed  by  the  law.     The 
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work  was  done,  was  authorized  by  law,  has  been  accepted, 
and  is  now  need  and  controlled  by  the  District  for  the  benefit 
of  the  pablic.  Under  snch  ciroamstances,  to  permit  the  de- 
fendant to  avoid  paying  for  the  work,  on  the  ground  that  its 
■agents  neglected  their  duty  by  making  the  contract,  without 
having  first  advertised  for  proposals,  or  at  a  time  when  the 
appropriations  were  exhausted,  would  be  most  glaring  in- 
jQStice.  If  this  were  the  law,  the  public  would  be  enabled  to 
defraud  its  contractors  by  proving  misconduct  on  the  part 
of  its  own  agents.  There  is  quite  enough,  however,  in  this 
report  to  satisfy  us  that  it  ought  to  be  set  aside.  Nor  can 
we  perceive  how  it  is  possible  for  the  court  to  abridge  its 
own  labors  by  any  reference  of  a  case  like  this  one  to  the 
auditor.  First  or  last,  the  questions  in  controversy,  as  well 
of  law  as  of  fact,  must  be  examined  and  decided  by  the  court 
itself.  The  matters  of  cx)ntroversy  between  these  parties  are 
sot,  in  our  judgment,  such  matters  of  account  as  fall  within 
the  act  of  1875,  ch.  80,  sec.  12,  which  is  in  these  words :  *'  In 
all  actions  in  any  court  of  law  grounded  upon  an  account, 
.  or  in  which  it  may  be  necessary  to  examine  and  determine 
on  accounts  between  the  parties,  it  shall,  and  may  be,  lawful 
for  the  court  where  such  actions  may  be  or  remain  for  tria[ 
to  order  the  accounts  and  dealings  betw<)en  the  parties  to  be 
audited  and  stated  by  an  auditor  or  auditors  to  be  appointed 
by  such  court,  and  there  shall  be  such  proceedings  thereon 
as  in  cases  of  actions  of  account." 

Now,  ''In  an  action  of  account  there  are  two  judgments ; 
the  first  is  quod  computet,  after  which  the  court  assigns  au- 
•ditors,  whose  duty  it  is  to  convene  the  parties  and  make  up 
the  account  between  them.  But  if  either  of  the  parties  con- 
siders himself  aggrievedby  the  report  of  the  auditors,  he  may 
bring  his  complaint  before  the  court,  and  if  he  denies  any 
articles,  or  demurs  to  any  demand,  that  matter  is  to  be  tried 
and  determined  in  court."  See  Bac.  Abr.,  title  Accompt^ekud 
Evans's  Pr.,  254.  It  appears  to  us,  therefore,  that  nothing, 
of  either  time  or  labor,  is  likely  to  be  saved  by  referring  this 
cause  to  the  auditor  for  an  account. 

Besides  this  consideration  arising  out  of  the  nature  of  the 
controversy  in  the  present  case  there  exists  another,  which 
ahould  prevent  a  reference  of  that  kind,  at  least  at  the  pres 
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eut  stage  of  the  ooatroTersy.  It  is  tbis  principle,  tliat  wiiat- 
ever  may  be  pleaded  to  the  aotioB  shall  never  be  allowed  of 
as  a  good  discharge  before  the  auditors.  Taylor  vs.  Pagty 
Cro.  Oar.,  116;  1  Bhc.  Abr.,  38..  The  reason  of  tiiis  rate  is 
obvions.  Matters  of  plea  are  either  in  bar  or  abatement  of 
the  action,  and  are  not  matters  of  account,  and  most  there- 
fore be  tried  in  coart. 

In  the  present  case,  there  were  three  pleas,  all  in  bar  of  the 
action,  and 'the  anditor  seems  to  have  considered  himself  aa- 
thorized  to  decide  the  issne  under  all  of  them,  and  having  ao 
decided,  proeeeded  to  nmke  np  bis  acconnt.  Perhaps  the 
terms  of  the  order  of  reference  were  broad  enough  to  excuse 
his  attempt  to  exercise  this  jurisdiction.  If  so,  the  fault  was 
not  with  him,  but  with  the  order. 

For  these  reasons,  it  is  ordered  that  the  audi torV)  report  in 
this  case  be  set  aside. 

Mr.  Justice  Humphreys  read  the  following  opinion  in  re- 
gard to  the  procedure  in  a  proper  case  of  reference  under 
Eule  54 : 

Plaintiff  sues  on  an  account  for  labor  done  and  materials 
furnished  at  the  instance  and  request  of  defendant. 

Daring  the  trial  of  the  cause  in  the  circuit  court,  it  appear- 
ing that  there  were  mutual  accounts  between  the  parties,  the 
court  discharged  the  jury  and  ordered  the  accounts  and  deal- 
ings between  the  parties  to  be  audited  and  stated  by  the  au- 
ditor of  the  court  under  Bale  54.  The  auditor  made  his  re- 
port ;  the  defendant  filed  exceptions  thereto,  and  the  justice 
certified  the  cause  to  the  general  term.  The  question  is  as 
to  the  proper  practice  under  the  rule. 

In  all  suits  at  law,  as  this  is,  each  party  has  a  right  of  trial 
by  jury.  A  party  may  waive  this  right  and  submit  the  case 
to  the  court.  This  must  be  made  out  clearly  and  in  writing, 
signed  by  the  parties.  The  exceptions  in  this  case  are  to  be 
tried  by  the  court  and  jary ;  the  court  to  rule  the  law  and  the 
jury  to  determine  the  facts.  In  a  reference,  each  party  should 
introduce  all  the  testimony  to  be  relied  upon,  and  after  the 
auditor  has  made  a  report  either  can  except,  and  the  trial 
proceeds  upon  the  exceptions,  the  court  chargiug  the  jury,  as 
before  stated,  or  upon  stipulation  of  the  parties,  the  court  de- 
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tenniuing  the  facts.  The  caose  may  tbea  be  appealed  or  a 
writ  of  error  prosecuted^  as  may  be  proper.  The  object  of 
the  zeferenoe  is  to  aid  the  jury  where  there  are  nmtaal  ac- 
coants,  and  the  auditor's  report  mast  staod,  uuless  the  party 
dissatisfied  excepts  and  points  out  the  error.  In  order  to  refer 
a  cause^  there  must  be  mutual  accounts  between  plaintiff  and 
defendant.  Where  there  are  mutual  dealing  and  d^its  and 
credits,  the  auditor  is  called  to  aid  the  jury  in  the  calculation. 
There  must  be  some  undeniable  foots  existing,  such  as  a  mu- 
tual dealing,  and  the  main  question  then  is,  on  which  side  is 
the  balance  f .  If  there  are  no  mutual  dealings  admitted, 
then  the  ca^ise  cannot  be  referred  under  Bule  54.  The  refer- 
ence to  arbitrators  under  Bulo  53  is  a  different  process.  If, 
however,  there  are  mutual  dealings  and  accounts  between 
the  parties,  it  is  the  duty  of  the  court  to  aid  the  jury  in  cal- 
culating, in  adding  and  subtracting  and  multiplying ;  and  the 
auditor  is,  for  the  expediting  of  business,  substituted  for  the 
judge,  and  is,  in  fact,  a  subjuc^e,  just  as  he  is  vice-chan- 
cellor in  equity  causes.  But  parties  have  a  right  to  have  any 
particular  fact  tried  by  a  jury,  under  the  instructions  of  the 
court,  and  on  reference  to  an  auditor  exceptions  must  be 
taken,  else  his  report  will  be  ratified  by  the  court  and  the 
jury  instructed  accordingly.  If  material  exceptions  are  made, 
the  court  must  instruct  the  jury  to  disregard  them.  If  frivo- 
lous objections  and  exceptions  are  made,  the  court  will  aid 
the  jury  by  instructing  a  disregard  thereof.  There  must  be 
some  controverted  fact  of  substance  to  be  submitted  to  the 
jury.  If  there  be  no  distinct  issue  of  fact,  the  instruction 
would  be  to  return  a  verdict  for  whichever  party  against 
whom  there  was  no  controverted  fact  on  the  point.  The  ob- 
ject of  the  rule  is  to  relieve  jury  and  court  of  calculation 
where  there  have  been  mutual  dealings  and  accounts  be- 
tween the  parties,  and  to  leave  for  the  jury  issuable  facts.  If 
any  question  of  law  arises,  the  court  must  rule  upon  it  as  in 
any  other  cause  submitted  to  a  jury.  The  language  of  the 
rule  is,  '<  where  it  may  be  necessary  to  examine  and  determine 
on  mutual  accounts  between  the  parties,  the  court  may  dis- 
charge the  jury  and  order  the  accounts  and  dealings  between 
the  parties  to  be  audited  and  stated  by  the  auditor  of  the 
court,  or  by  an  auditor  or  auditors  appointed  in  the  special 
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case,  and  there  sball  be  sach  proceedings  thereon  as  in  cases 
of  actions  of  account."    Maryland  act  of  November,  1785,  ch. 
80,  sec.  12.    This  was  and  is  but  the  old  EngKsh  rale,  and. 
we  mast  say  a  good  and  convenient  rale.    If,  in  the  progress 
of  the  case,  it  is  evident  to  the  coart  that  there  have  been 
mataal  dealings  and  accoants  between  the  parties,  and  that 
the  interest,  calculations,  additions,  and  subtractions  are  too 
numerous  and  complicated  to  tar  court  and  jury  with  the  de- 
tention of  time,  it  is  then  the  duty  of  the  court  to  discharge 
the  jury,  and  call  to  its  aid  the  officer  appointed  to  labor  with 
just  such  business.    It  is  then  the  duty  of  thB  parties  to  at- 
tend before  that  officer  and  to  aid  him.    If  a  disputed  fact 
arises,  the  point  may  be  made,  and  either  party  can  except 
and  have  a  trial  by  a  jury,  under  the  instructions  of  the  court. 
If  there  are  no  mutual  dealings  and  accounts  between  the 
parties,  the  jury  cannot  be  discharged.    If  any  question  of 
law  as  to  the  liability  of  either  party  arises  ou  acknowledged 
or  given  state  of  facts,  the  court  must  decide,  and  the  party 
against  whom  the  determination  is  had  may  appeal  or  except, 
as  the  one  or  the  other  may  be  proper. 
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SARAH  OTTBEBAOK  VS,  MARSHALL  BROWN, 

At  Law,— Xo.  12254. 

I.  II  is  not  error  in  the  eoart  to  refase,  at  the  request  of  either  party,  to 

instniet  the  jnry  as  to  the  mere  weight  of  the  evidence,  as  that  is  a 
matter  for  the  consideration  of  the  Jnry. 

II.  The  oonrt  ought  not  to  accompany  a  written  instruction,  requested 
by  the  defendant's  coansel,  with  a  qnalifioation  which  is  repugnant 
to  the  proposition  contained  in  such  instruction. 

III.  It  is  error  in  the  court  to  allow  the  jnry  to  infer  a  new  promise  Arom 
evidence  which  the  court  knows  to  be  insufficient  according  to  the 
principles  of  law.  The  evidence,  when  offered,  ought  to  be  excluded^ 
or,  if  given,  the  jury  should  be  finally  instructed  that  it  is  not  com- 
petent. 

IV.  In  order  to  remove  the  bar  of  the  statute  of  limitations  by  a  new 
promise,  it  must  be  direct  and  positive ;  and  if  a  new  promise  is  to  bo 
raised  by  implication  of  law  from  an  acknowledgment,  there  must  bo 
an  onqnalfied  acknowledgment  of  a  si^bsisting  debt  which  the  defend- 
art  is  liable  and  willing  to  pay.    1  Pet.,  3&1. 

The  case  is  stated  in  the  opinion  of  the  coart. 

A,  0.  Riddle  and  Francis  Miller  for  plaintiff: 

The  law,  fnlly  established  both  in  this  country  and  in 
England,  clearly  is — 

1st.  That  a  debt  barred  by  the  statute  of  limitations  may 
be  revived  by  a  new  promise. 

2d.  That  such  new  promise  may  be  either  an  express  prom* 
ise  or  an  implied  one. 

3d.  That  the  latter  is  created  by  a  clear  and  nnqaalifled 
acknowledgment  of  the  debt. 

4th.  That  if  the  acknowledgment  be  accompanied  by  snch 
qualifying  expressions  or  circnmstances  as  repel  the  idea  of 
an  intention  or  contract  to  pay,  no  implied  promise  is  created. 
Angell  on  Lim.,  sec.  231. 

That  the  above  is  a  correct  statement  of  the  law,  with  the 
qualification  of  the  second  rule  by  the  insertion  after  the 
word  ^'debf^  the  words  '*as  a  subsisting  indebtedness,"  is 
established  by  the  following  cases : 


64L  SuPBEME  Court,  D.  0.     [September  T., 


C^etitenteott  vs.  TTilliaiTi^,  8  Oranch,  72 ;  W€£?6/I  vs.  Bunardj 
11  Wheat.,  309 ;  BeU  vs.  Jforri^on,  1  Pet.,  3^ ;  Moore  vs. 
£anA;  of  Columbia^  G  Pet-.,  86  3  Kam/pBtead  vs.  GeMM^matt,  6  Mc- 
Lean, 190;  Jones  vs.  lloorej  5  Binney,  557;  Danforik  va. 
C'uZrer,  11  Johns.,  146 ;  Bcmgs  vs.  ^ToiZ,  2  Pick.,  268  \  Marshall 
vs.  2>a/2iA6r,  5  Conn.,  480 ;  Oliver  vs.  Gfra^,  1  Ha;r.  &  Gill, 
204. 

W.  J>.  Davidge  for  defendant : 

To  take  a  d^t  oot  of  the  statute  there  mast  be  an  express 
promise  to  pay,  or  an  explicit  and  positive  acknowledgment 
of  the  debt  as  a  subsisting  debt  wbieh  the  party  is  liable  and 
willing  to  pay.  BeU  vs.  Morrison^  1  Pet,  351 ;  Moore  vs.  Bank 
of  Columbia^  6  Pet.,  86 ;  Angell  on  Lim.,  sees.  212-232,  where 
the  whole  sabject  is  reviewed ;  3  Pars,  on  Gont,  67,  68. 

The  plaintiff  mast  recover,  if  at  all,  npon  evidence  of  a  new 
))romise,  of  which  the  consideration  is  the  original  debt,  which 
debt,,  though  not  epforceable,  is  not  extiogoished,  Angell 
ou  Lim.,  sec.  231.  Mere  aoknowledgment  of  subsistiiig  in- 
debtedness is  simply  acknowledgment  that  the  debt  has  not 
beenpaidj  bat  is  no  evidence  of  a  new  promise,  and  does  not 
evince  any  intention  to  relinquish  the  protection  of  the  stat- 
ute. Hence  the  acknowledgment  must  admit  present  lia- 
bility and  willingness  to  pay.  See  above  authorities ;  also 
AWourt  vs.  Cross  J  3  Bing.,  329 ;  Tanner  vs.  Smarts  6  B.  &  C, 
603 ;  3  Pars,  on  Cont.,  65,  QQ. 

Bat  there  was  here,  in  a  legal  sense,  not  even  an  acknowl- 
edgment of  existing  indebtedness.  Such  an  acknowledg- 
ment must  be,  as  stated  above,  explicit  and  positive.  To  al- 
low a  jury  to  infer  an  acknowledgment  required  by  law  from 
the  loose  and  eqaivocal  expressions  in  evidence  and  set  forth 
in  the  third  prayer,  (Record,  p.  12,)  and  then  from  snch  ac- 
knowledgment to  infer  the  new  promise,  seems  at  variance 
with  both  principle  and  authority.  Angell  on  Lims.,  sees. 
212-232. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  oourt : 

This  was  an  action  by  the  plaintiff,  as  executrix  of  Philip 
Otterbach,  deceased,  to  recover  from  the  defendant,  surviving 
partner  of  the  firm  of  Tillotson  P.  and  Marshall  Brown,  a 
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balance  of  $2,500,  and  inteEest^  olaimed  to  be  doe  oe  a  prom- 
issory note  of  said  firm,  whereof  the  following  ie  a  copy : 

<«  $5,000.  Washington,  Jan  nary  1, 1852. 

"Ten  years  after  date  we  promise  to  pay  to  George  Par- 
ker, or  order,  five  thousand  dollars,  for  valae  received,  with 
interest  payable  qnarter-yearly,  and  the  privilege  of  reducing 
the  same,  from  time  to  time,  by  installments  not  less  than 
one  thousand  dollars  at  any  one  time. 

(Signed)  "TILLOTSON  P.  BROWN. 

"MARSHALL  BROWN." 

This  note  was  assigned  by  its  payee  to  Philip  Otterbach, 
without  recourse. 

Interest  was  paid  upon  the  note  down  to  and  including 
July  16, 1,861.  On  this  last  date  i^pears  the  following  in- 
dorsement: 

"Received  of  Marshall  Brown,  on  the  within  note,  twenty- 
five  hundred  dollars,  and  one  hundred  and  sixty-two  dollars 
and  fifty  cents  for  interest  to  date. 

"Q.  A.  BOHRER, 
"For  SARAH  OTTERBACH, 

^^Executrix.^ 

The  action  was  brought  on  the  28th  March,  1874.  In  ad- 
dition to  the  general  issue,  the  defendant  pleaded  the 
statute  of  limitations.  Issue  was  joined  upon  the  plea  of 
the  general  issue,  but  to  that  of  the  statute  of  limitations 
the  plsMutiff  replied  that  heretofore,  to  wit,  on  the  Ist  day  of 
January,  1872,  at  said  District,  and  on  divers  days  and  times 
between  the  last  payment  made  by  the  defendant  on  said 
note,  defendant  fully  and  unconditionally  acknowledged  that 
he  then  was  and  still  is  indebted  on  said  note  to  the  plaintifiT, 
which  she  is  ready  to  verify;"  and,  further,  that  "on  the  said 
1st  Janury,  1872,  the  defendant,  in  consideration  of  the 
premises,  had  promised  to  pay  the  plaintiff  the  balance  due 
on  said  note.'' 

The  execution  of  the  note  having  been  proved,  the  real 
contest,  at  the  trial,  was  thereby  restricted  to  the  issue  made 
under  the  statute  of  limitations.  In  this  District  three  years 
constitute  the  bar  in  cases  like  the  present. 
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At  the  trial  of  the  cause,  George  A.  Bohrer,  a  son-iD-law 
of  the  plaintiff,  was- the  principal  witness  in  her  favor* 
Bohrer  testified  that,  shortly  before  the  16th  Jnly,  18G1,  wit- 
ness was  employed  by  the  plaintiif  as  her  agent  to  collect 
the  said  note  from  the  defendant ;  and,  for  that  purpose,  oik 
said  day  called  npon  the  defendant  and  received  from  him  the 
sam  of  $2^500  for  principal  and  $162.50  for  interest  od 
account  of  said  note ;  that  said  payments  were  made  by  the 
defendant  in  person,  in- a  room  in  the  Metropolitan  Hotel,  of 
which  he  was  proprietor ;  and  that,  on  making  said  payments^ 
the  defendant,  in  the  presence  of  the  witness,  wrote  on  the  back 
of  said  note  the  receipt  thereon  indorsed  under  date  of 
July  16,  1861,  which  receipt  was  thereupon  signed  by  the 
witness.  This  statement  as  to  having  seen  the  defendant 
write  the  said  receipt  was  re-iterated  by  the  witness." 

On  the<other  hand,  the  defendant  proved  by  two  witnesses, 
as  well  as  his  own  testimony,  that  the  indorsement  of  July 
16,  1861,  was  not  written  by  the  defendant,  but  was  in  the 
handwriting  of  one  Ourand,  who  was,  at  the  time,  a  clerk  of 
the  defendant;  and  Ourand  himself  testified  that  he  paid 
the  money  to  Bohrer,  at  said  Bohrer's  place  of  business,  at 
the  Navy  Yard,  and  not  at  the  hotel;  but,  on  cross-examina- 
tion, stated  he  would  not  have  paid  out  a  sum  of  that  magni- 
tude except  in  obedience  to  Mr.  Brown's  instructions. 

Upon  this  evidence  from  both  sides  we  are  convinced  that 
the  money  referred  to  in  that  receipt  was  in  fact  paid;  but 
that  Bohrer's  memory  must  have  been  at  fault  when  he  stated 
that  it  was  paid  to  him  by  Mr.  Brown  in  person,  at  the  Met-- 
ropolitan  Hotel,  and  that  the  body  of  the  receipt  was  written 
by  Brown.  In  all  these  particulars  the  weight  of  evidence 
is  heavily  against  the  testimony  of  the  witness.  Except  for 
the  purpose  of  determining  the  question  involved  in  the 
defendant's  sixth  prayer,  which  was  refused  by  the  court,  the 
controversy  over  this  matter  is  of  no  consequence  in  tbe 
present  case ;  for  a  payment  made  in  1861,  in  itself,  would 
not  be  pven  admissible  as  evidence  under  the  plea  of  limita- 
tions. 

The  sixth  prayer  of  the  defendant  was  this:  «*If  the  jury 
shall  find  that  the  re-iterated  statement  of  the  witness  Bohrer 
to  the  effect  that  he  saw  the  defendant  write  out  the  receipt 
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indorsed  upon  said  note,  and  dated  July  lO,  186L,  is  untrae, 
and  such  nntrath  is  placed  beyond  reasonable  doubt,  tben 
the  jury  are  instrnoted  that  the  residoe  of  the  testimony  of 
said  witness  onght  to  be  discarded  altogether,  or  acted  upon 
with  great  caution  and  distrust." 

The  iustruotion,  if  granted,  would  have  expressed  an  opio- 
ion  of  the  court  as  to  the  weight  of  the  testimony  on  the  one 
side  and  on  the  other.  But,  in  the  language  of  the  Supreme 
(3ourt  in  Crane  vs.  The  Leasee  of  MorriSy  6  Pet.,  G15,  <<  this  in- 
struction, so  asked,  is  not  upon  any  matter  of  law,  but  upon 
the  mere  weight  of  evidence,  which  the  court  was  not  bound 
to  give,  and  which  was  matter  proper  for  the  consideration 
of  the  jury."  In  Consequa  vs.  Willin{iSy  Pet.  C.  C,  225,  it  was 
said  that  ^Hhe  court  may  give  an  opinion  to  the  jury  on  the 
weight  of  evidence,  or  It  may  decline  to  do  so." 

We  discover,  therefore,  no  error  in  the  refusal  of  the  court 
to  grant  this  instruction.  The  refusal  of  the  court  to  grant 
the  defendant's  first  and  third  instructions,  however,  involves^ 
the  merits  of  this  controversy,  and  was,  in  our  judgment,  al- 
together erroneous.  It  will  be  remem  bered  that  the  last  pay- 
ment upon  the  note  in  question  was  made  on  the  16th  of  July, 
1851,  and  that  the  present  action  was  brought  March  28, 1874. 
The  witness  Bohrer  testiiied  that,  subsequently  to  the  date  of 
the  said  payment,  he  called  on  the  defendant  repeatedly,  and 
demanded  payment,  as  often  as  once  a  year,  on  the  average, 
up  to  January,  1873 ;  that  on  none  of  these  occasions  had  de- 
fendant denied  the  debt,  but  would  say  that  he  had  no 
funds,  or  had  use  for  all  his  funds,  or  had  to  pay  money  to 
Mrs.  Maury,  or  was  out  of  money,  or  make  excuses  of  a  simi- 
lar character;  and  that  early  in  1873,  in  reply  to  a  demand 
for  payment,  the  defendant  said  that  he  would  go  to  see  Mrs. 
Otterbach,  or  would  send  his  son  to  settle  or  arrange  the 
business ;  that  late  in  this  year  the  defendant  for  the  first 
time  denied  liability  for  the  debt,  and  that  thereupon  the 
witness  placed  the  claim  in  the  hands  of  his  attorney  for  col- 
lection. Witness  could  not  give  the  times  or  dates  of  an^y  of 
these  interviews,  nor  the  language  used  by  the  defendant; 
but  stated  that,  according  to  his  own  understanding  and  be- 
lief as  to  what  passed  on  those  occasions,  the  defendant  hits 
promised  to  pay  what  was  due  on  the  note  whenever  he 
35  D 
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8'ioald  have  the  mouey  convenient.  The  plaintiff  herself  and 
her  danghter,  Mrs.  Yoang,  testified  that,  some  time  in  the 
early  part  of  the  year  1873,  a  son  oif  the  defendant  called 
upon  the  plaintiff  with  a  message  from  his  fiither  to  the 
effect  that  the  latter  had  been  sick,  bnt  intended  to  come  to 
see  her  when  he  got  well.  And  this  was  all  the  evidence 
produced  byth^  plaintiff  to  prove  an  acknowledgment  or 
new  promise,  to  take  the  claim  out  of  the  statute  of  limita- 
tions. It  is  but  just  to  say  that  bcth  Mr.  Brown  and  his  son 
were  examined,  and  denied  with  great  emphasis  the  state 
ments  made  by  Mr.  Bohrer  and  the  other  two  witnesses  to 
which  we  have  referred.  The  court  was  requested  to  instruct 
the  jury,  in  substance,  that  the  evidence  above  recited,  if  be- 
lieved, was  not  sufficient  in  law  to  establish  such  a  new 
promise,  or  such  an  acknowlodgmeniof  a  present  liability  on 
the  part  of  the  det'CDdant,  Brown,  as  would  maintain  the  pre* 
sent  action.  The  court  granted  the  instructions,  but  with 
this  qualification,  <<  without  the  jury  shall  find  in  the  said 
declarations  an  acknowledgment  of  the  claim  as  a  subsisting: 
debt  on  the  part  of  the  defendant  to  the  plaintiff."  It  appears 
to  us  that  the  qualification  of  the  legal  proposition  given  by 
the  court,  in  this  instance,  was  altogether  repugnant  to  the 
proposition  itself.  According  to  the  proper  legal  import  of 
its  language  the  court  instructed  the  jury  that  the  testimony 
of  Bohrer  was  not  sufficient  to  take  the  case  out  of  the  statute, 
bnt  that  the  jnry,  notwithstanding,  if  they  thought  fit,  might 
pay  no  regard  to  the  opinion  of  the  court  on  this  point ;  and 
the  jury  made  use  of  this  privilege,  and  did  infer  the  making 
of  a  new  promise  from  language  which  the  court  bad  told 
them  was  not  sufficient  for  that  purpose.  We  think  that  the 
instruction  No.  3  was  right,  and  ought  to  have  been  granted 
without  the  repugnant  qualification  which  enabled  the  jury 
thus  to  overrule  the  court  on  a  point  of  law.  The  case 
of  Bell  vs.  Morrison^  1  Pet.,  361,  is,  in  our  judgment,  deci- 
sive of  this.  The  rule,  as  settled  by  tiiat  case,  is  this:  That 
^<  if  there  be  no  express  promise,  but  a  promise  to  be  raised 
by  implication  of  law  from  the  acknowledgment  of  t^ie 
party,  such  acknowledgment  ought  to  contain  an  unquali- 
fied and  direct  admission  of  a  present  subsisting  debt 
which  the  party  is  liable  and  willing  to  pay.    If  there  be  ac- 
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companyiug  circumstances  which  repel  the  presamption  of  a 
promise  or  iutentioii  to  pay;  if  the  expression  be  equivocal, 
vague,  or  indeterminate,  leading  to  no  certain  conclusion,  but 
at  best  to  probable  inferences,  which  may  affect  different 
minds  in  different  ways,  such  testimony  ought  not  to  go  to 
the  j  ury  as  evidence  of  a  new  promise  to  revive  the  cause  of 
action." 

After  laying  down  the  rule  of  law  in  the  terms  just  quoted, 
Mr.  Justice  Story  proceeds: 

<<  It  may  be  that  in  this  manner  an  honest  debt  may  some- 
times be  lost^  but  many  unfounded  recoveries  will  be  pre- 
vented; and,  viewing  the  statute  in  the  same  light  in  which 
it  was  viewed  by  English  judges  at  an  early  period,  as  a 
beneficial  law,  on  which  the  security  of  all  men  depends,  we 
think  its  provisions  ought  not  to  be  lightly  overturned,  and 
that  no  creditor  has  a  right  to  complain  of  a  strict  construc- 
tion, since  it  is  only  by  his  own  fault  and  laches  that  it  can 
be  brought  to  bear  injuriously  upon  him." 

In  this  case,  the  evidence  of  acknowledgment  offered  by  the 
plaintiff  to  take  the  case  out  of  the  statute  was  much  stronger 
than  that  in  favor  of  plaintiff'  in  the  present  action.  Witness 
testified  that  he  went  with  Bell,  the  plaintiff,  to  call  ui>on 
Morrison,  the  defendant ;  that  Morrison  stated  that  the  books 
and  papers  relative  to  the  plaintiff's  claim  were  in  the  hands 
of  Jonathan  Taylor,  (one  of  the  defendants,)  which  put  it  out 
of  his  power  to  settle  the  account  at  that  time,  and  expressed 
a  willioguess,  but  for  that  reason,  to  settle  with  the  plaintiff. 
The  plaintiff*  bade  him  good-by,  and  declared  that  that  was 
the  last  time  he  should  ever  apply  for  a  settlement  of  his  ac- 
couDt.  The  plaintiff  then  left  the  house  of  Morrison  and 
returned  with  witness  to  his  house,  where  he  remained  until 
after  breakfast  next  day ;  that  shortly  after  breakfast  Mor- 
rison came  to  the  house  of  witness,  and  said  to  Bell  (the 
plaintiff)  that  he  was  very  anxious  that  his  (the  plaintiff^s) 
account  should  be  settled,  saying  that  he  was  getting  old  and 
did  not  like  to  have  such  things  hanging  over  him,  and  wished 
to  have  the  business  settled  and  be  done  with  it.  He  then 
proposed  to  give  the  plaintiff  $7,000  and  close  the  business* 
The  plaintiff  refused  to  take  it,  and  they  parted.  In  a  letter 
subsequently  written,  Morrison  said  to  Bell,  ^'  I  wish  what- 
ever is  due  you  should  be  paid.    It  is  not  our  wish  to  keep 
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from  yoa  whatever  may  be  your  jast  dae.  We  have  sent  for 
the  company  books  some  two  or  three  weeks  since;  they  will 
come  to  Louisville  by  water,  and,  on  you  and  Mr.  Wheatley 
being  there,  I  have  no  doubt  but  your  accoont  can  be  ad- 
justed. I  wish  your  account  settled;  I  have  no  hesitation  in 
saying  on  your  coming  here  it  will  be  done."  Other  evidence 
of  the  like  import  was  given,  which  we  think  it  unnecessary 
to  quote. 

The  court  below,  in  that  case,  instructed  the  jury  that  the 
evidence  was  not  suC&cient  to  authorize  them  to  infer  an 
acknowledgment  to  take  the  ease  out  of  the  statute,  and  that 
decision  was  af&rmed  by  the  Supreme  Court,  the  latter  court 
declaring,  as  we  have  seen,  that  the  evidence  in  question  was 
not  competent  even  to  go  to  the  jury  for  that  purpose. 

It  is  error,  therefore,  in  a  court  to  allow  the  jury  to  infer  a 
new  promise  from  evidence  which  the  court  knows  to  be  in- 
sufficient, according  to  the  principles  of  law.  The  evidence 
when  offered  ought  to  be  excluded;  or,  if  given,  the  jury 
should  be  firmly  instructed  that  it  is  not  competent. 

The  judgment  is  to  be  reversed  and  a  new  trial  awarded. 
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CORDIAL     STORES,    TRUSTEE,    vs.     ALEXANDER 

SHARP. 

At  Law.— No.  12C81. 

A  chattel-mortgage  was  made  to  a  tmstee  for  the  benefit  of  a  third  party, 
and  the  marshal  afterward  seized  a  portion  of  the  property  upon 
an  ezeoation  against  the  grantor.  The  trnstee  then  brought  re- 
pleviiiy  and  on  the  trial  theie  was  a  conflict  of  testimony  as  to  the 
dellTery  of  the  deed  to  the  trustee,  no  qomtion  being  made  bat  that 
it  was  duly  recorded.  The  court  instructed  the  jury  that  there  was  no 
delivery  unless  the  deed  was  placed  in  possession  of  the  trustee  or 
another  person  for  him  at  his  request,  or  unless  it  was  left  at  the  re- 
corder's office,  subject  to  his  order  and  with  his  knowledge  and  consent ; 
and  that  the  delivery  of  the  deed  to  the  register  without  the  knowledge 
of  the  grantee  is  not  sufficient.  This  instruction  was  held  to  be  erro- 
neous. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  replevin  brought  by  the  plaintiff  as 
trustee  in  a  chattel-mortgage  to  recover  articles  of  house- 
hold furniture  embraced  in  said  mortgage,  and  which  had 
been  seized  by  the  defendant,  as  United  States  marshal,  upon 
an  execution  against  one  Olive  M.  Hetchman,  the  person  who 
had  executed  the  said  deed  of  mortgage.  The  defendant  put 
in  a  plea  that  the  goods  and  chattels  sought  to  be  replevied 
did  not  nor  did  any  of  them  belong  to  the  plaintiff. 

On  the  trial  of  the  cau^e  in  the  court  below,  the  plaintiff 
gave  in  evidence  a  chattel-mortgage,  filed  with  the  papers 
in  the  case.  The  execution  of  the  said  chattel-mortgage  was 
admitted  by  the  defendant  to  have  been  made  by  Olive  M. 
Hetchman,  and  that  at  the  time  of  the  execution  of  said 
deed  the  said  Olive  M.  Hetchman  was  the  owner  of  the  goods 
and  chattels  named  in  said  deed  of  trust.  The  plaintiff  gave 
further  evidence  to  the  jury  tending  to  prove  that  all  the 
goods  and  chattels  replevied  in  this  action  were  part  of  the 
goods  and  chattels  named  in  said  chattel- mortgage,  and  the 
plaintiff  offered  evidence  tending  to  show  that  the  s^id  deed 
of  trust  was  delivered  before  any  execution  was  levied  on 
said  goods ;  and  the  defendant  offered  evidence  tending  to 
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show  that  no  delivery  of  the  said  deed  of  trast  was  made 
till  after  the  levying  t)f  the  execution  under  which  the  de- 
fendant held  the  said  goods  when  they  were  replevied. 

The  coansel  for  the  defendant  asked  thechief-jastioe,  hold* 
ing  the  court;  to  instruct  the  jury  as  follows : 

'<  If  the  jury  are  satisfied  by  the  evidence  that  the  deed  of 
trust  from  Olive  M.  Hetchman  to  the  plaintiff,  Storrs,  was 
not  in  fact  at  any  time  placed  in  his  possession  by  him  or 
given  to  another  person  for  him  at  his  request,  or  left 
at  the  recorder's  office  subject. to  his  order  and  with  his 
knowledge  and  consent,  there  was  uo  delivery,  and  they 
must  find  for  the  defendant." 

''  The  delivery  of  a  deed  to  the  register  to  be  recorded 
without  the  knowledge  of  the  grantee  is  not  sufficient." 

The  court  instructed  the  jury  as  above,  whereupon  the 
counsel  for  the  plaintifi"  made  his  exception. 

The  jury  rendered  a  veidict  for  the  defendant,  on  which 
judgment  has  been  entered. 

0,  D,  Barrett  for  plaintifi' : 

The  object  of  the  statute  under  which  the  plaintiff  claims 
to  hold  the  goods  in  question  was  to  provide  a  way  by  which 
it  could  be  easily  ascertained  whether  any  sales  had  beea 
made  of  property  that  still  remained  in  the  possession  of  the 
vendors.  Of  this  fact  we  are  not  left  to  inference,  for  the 
object  is  fully  set  forth  in  the  act  itself.  Md.  Stats.,  1729, 
chap.  8,  sec.  5.  In  the  case  in  question,  the  object  of  the 
statute  was  fully  attained  by  the  recording  of  the  deed  of 
trust.  That  object  having  thus  been  attained,  it  would  sim- 
ply be  oppression  to  make  use  of  the  statute,  by  technical 
objections  to  the  deed  of  trust,  to  despoil  the  beneficiary 
therein  of  his  rights. 

The  chief-justice,  before  whom  the  case  was  tried  in  the 
court  below,  erred  in  not  discriminating  between  a  deed  of 
trust,  wherein  the  grantee  acquired  no  interest  but  a  naked 
title,  and  a  deed  in  fee,  where  the  grantee  is  vested  both 
with  the  title  and  the  beneficiary  interest.  Before  the  court 
can  come  to  the  conclusion  that  the  charge  in  question  is  sound 
law,  it  must  decide  that  a  deed  of  trust,  wherein  the  trustee 
has  no  beneficial  interest,  is  not  valid,  even  though  the  trustee 
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has  consented  to  act  as  sach,  and  the  deed  of  trust  been 
executed,  acknowledged,  and  delivered  to  the  beneficiary, 
and  by  him  placed  on  record. 

And  further,  to  sustain  this  charge,  the  court  must  decide 
that  such  execution  and  delivery  of  the  deed  of  trust,  and 
the  recording  of  the  same,  would  not  be  valid  although  the 
grantor  in  the  deed  had  requested  the  beneficiary  to  accept 
the  deed,  to  record  it,  and  to  deliver  it  to  the  trustee. 

And  further,  to  sustain  the  charge  of  the  chief-justice,  the 
court  must  decide  that  no  trust  can  be  created  until  a  trustee 
shall  have  been  named  in  the  trust,  and  he  shall  have  ac- 
cepted the  same,  which  would  limit  the  well-known  power  of 
the  court  to  provide  a  trustee  for  every  trust  where  necessary, 
to  the  filling  of  any  vacancy  which  might  have  occurred  by 
the  death  ov  resignation  of  a  trustee,  who  had  formally  ac- 
cepted the  same. 

The  evidence  in  this  case  tends  to  prove  that  a  son  of  the 
beneficiary  called  on  the  plaintiff  with  the  deed  of  trust  pre- 
pared, and  obtained  the  assent  of  the  plaintiff,  and  the  use 
of  his  name  as  trustee  therein. 

Birney  cfe  Birmy  for  defendant : 

The  exception  is  not  well  taken. 

Delivery  is  essential  to  the  validity  of  a  deed.  Oliver  vs. 
Stone,  24  Ga.,  03 ;  Ferguson  vs.  MiUi,  9  111.,  358 ;  U.  S.  Dig., 
vol.  4,  title  Deeds  II,  p.  480,  sec.  283,  and  cases  there  cited. 

To  constitute  a  valid  delivery  of  a  deed,  it  must  pass  into 
the  hands  of  the  grantee,  or  some  one  for  him,  in  such  way 
as  to  be  beyond  the  legal  control  of  the  grantor.  Johnson  vs. 
Farley,  45  N.  fl.,  505  j  Black  vs.  Shreve,  13  N.  J.  Eq.,  455 ; 
Dearmond  vs.  Bearmond,  10  Ind.,  191 ;  Wiggins  vs.  LusJc,  12 
111.,  132^  Bailey  vs.  Bailey,  7  Jones,  N.  G.  L.,  44;  Wood- 
bury vs.  Fisher,  20  Ind.,  367  j  Stillwell  vs.  Hubbar€t,2{)  Wend., 
44 ;  Younge  vs.  Ouilbcau,  3  Wall.,  636. 

A  mortgage,  like  any  other  deed,  to  be  valid  and  operative, 
must  not  only  be  signed  and  sealed,  but  it  must  be  delivered. 
Freeman  vs.  Peay,  23  Ark.,  439 ;  Foster  vs.  Beardsley,  47 
Barb.,  505 ;  Hood  vs.  Brown,  2  Ohio,  206. 

The  act  of  registering  a  deed  does  not  amount  to  a  delivery 
of  it,  there  not  appearing  an  assent  on  the  part  of  the  grantee 
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or  any  knowledge  that  the^deed  had  been  exeeated  in  his  favor. 
Wiggins  vs«  ItmIcj  Vi  III.,  132;  ^faynard  vs.  Maynard^  10 
Mass.|  456;  ffarriaon  vs.  Phillips  Aoad,^  12  Mass.,  45G; 
Jino^on  vs.  PhippSj  12  Johns.,  413 ;  Elsey  vs.  Metoaif,  1  Denio, 
323 ;  Hayes  vs.  Dwcis^  18  N.  H<,  6t)0 ;  D^^rr  vs.  HoxiSj  5  Mass., 
60 ;  Ba&er  vs.  HaskeUj  47  N.  H.,  470 ;  Derrp  Bank  vs.  Webster, 
44  id.,  264;  Parmaitf^  vs*  /Sim/^^cmj  5  Wall.,  81. 

A  creditor  attaching  after  deed  from  his  debtor  Is  on  record 
can  hold  on  proving  that  thegrantee  had  not  accepted  the  deed. 
Denton  vs.  Ferry j  5  Vt.,  382 ;  Johnson  vs.  Farley,  45  N.  H., 
505 ;  Derry  Bank  vs.  W^ter,  44  K  H.,  264 ;  Hood  vs.  Brotrn, 
2  Ohio,  267. 

What  amounts  to  a  final  delivery  and  acceptance  of  a  deed 
is  a  question  of  law  ;  bat  whether  the  facts  exist  which  con- 
stitnte  Sttch  delivery  and  acceptance  is  a  q  nest  ion  of  fact  for 
the  jary.  It  is  therefore  a  mixed  qaestion  of  law  and  fact, 
and  mast  be  left  to  the  jury  under  the  direction  of  the  coart. 
EarJe  vs.  Earle,  20  K  J.  L.,  347 ;  Lindsay  vs.  Lindsay,  11 
Vt.,  621 ;  Dearmond  vs.  Dearmond,  10  Ind.,  191 ;  Barry  vs. 
Hoffman,  6  Md.,  28. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

Plaintiff,  as  trustee  in  a  chattel- mortgage  deed,  brought 
replevin  against  defendant,  the  marshal  of  this  District,  who 
had  levied  an  execution  upon  furniture  included  and  de- 
scribed in  the  deed.  The  record  discloses  that  the  executiou 
of  the  chattel-mortgage  was  admitted ;  that,  at  the  time  of 
its  execution,  Olive  M.  Hetchman,  the  person  who  made  the 
deed,  was  the  owner  of  the  goods  and  chattels  mentioned 
therein,  being  parts  of  the  same  levied  upon. 

The  testimony  was  conflicting  as  to  the  fact  whether  the 
deed  was  delivered  before  the  writ  of  execution  was  levied 
on  the  property.  The  defendant  makes  no  question  as  to  the 
proper  record  of  the  mortgage,  and  it  is  not  here  as  a  qaes- 
tion in  the  case.  The  instruction  given  to  the  jury,  to  which 
exception  by  plaintiff  was  taken,  at  request  of  plaintiff,  was 
this : 

"If  the  jury  are  satisfied  by  the  evidence  that  the  deed  of 
trust  from  Olive  M.  Hetchman  to  the  plaintiff,  Storrs,  was 
not  in  fiict  at  any  time  placed  in  his  possession  by  her,  or 
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^iveu  to  auother  person  for  him  at  his  request,  or  left  at  the 
reeorder^s  o£Bice  sabjeet  to  his  order  aad  with  his  knowledge 
.and  coQsecLt,  there  was  im>  delivery,  and  they  mast  find  for 
the  defendant.  The  delivery  of  a  deed  to  the  register,  to  be 
recorded  withoat  the  knowledge  of  the  grantee,  is  not  suffi- 
oient." 

This  was  the  only  charge  given,  as  shown  by  the  transcript 
of  the  record.  This  was  error  all  through  and  all  over.  The 
-cases  of  Adatm  vs*  AdanM^  21  Wall.,  185,  and  those  cited  in 
the  opinion,  settle  the  error  in  the  prayer  and  charge. 

It  is  nrged  by  connsel  for  defense  that  the  bill  of  exceptions 
^loes  not  show  that  there  was  no  other  evidence  npon  which 
the  verdict  may  have  been  based.  Even  if  there  had  been 
other  testimony,  if  we  find  a  clearly  erroneous  prayer  asked 
and  given  by  the  court,  we  cannot  tell  upon  what  the  jury 
found  their  verdict.  Plaintiff  was  wronged  in  law  by  the 
charge  of  the  prayer,  and  the  law  presumes  an  injury.  It 
often  occurs  in  practice  that  parties  ask  too  much  of  *a  court 
in  insisting  upon  prayers  immaterial  to  their  cause,  but 
which,  if  given  in  the  hurry  of  the  trial  of  causes  at  nisi 
priitSy  will  be  erroneous. 

Here  we  have  before  us  a  clearly  erroneous  charge,  given, 
as  the  record  discloses,  <i^t  the  request  of  counsel  for  the  de- 
fendant. We  can  conceive  of  nothing  that  would  cure  the 
orror  of  this  prayer  and  charge.  Even  if  all  the  testimony 
was  set  out,  and  there  was  any  conflict,  we  could  not  wrest 
the  cause  from  the  jury.  The  charge  prayed  for  was  of  itself 
sufficient  to  base  a  verdict  for  defendant  upon,  and  that  being 
full  of  error,  we  are  forced  to  the  conclusion  that  the  jury 
found  their  verdict  upon  that  instruction.  Facts  are  to  be 
found  by  a  jury.  If  they  had  found  all  facts  for  the  plaint- 
iff except  those  involved  in  the  prayer  and  charge,  and  had 
found  these  against  him,  their  verdict  must  necessarily  have 
been  for  defendant.  We  are  therefore  forced  to  conclude  an 
an  injury  to  plaintiff. 

In  the  case  of  Adams  vs.  Adams,  21  Wall.,  before  referred 
to,  the  court,  Mr.  Justice  Hunt  delivering  the  opinion,  say  : 
^^We  are  of  opinion  that  the  refusal  of  Appleton,  in  1870,  to 
accept  the  deed,  or  to  act  as  trustee,  is  not  a  controlling 
-circumstance." 
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In  the  case  before  us  the  coart  was  asked  to  change  the 
negative  and  to  assert  the  law  to  be  that  plaintiff  must  prove, 
affirmatively,  that  the  deed  was  placed  in  his  hands  by  Mrs. 
HetchmaQ.    He  was  in  court  asserting  bis  title,  as  trustee, 
to  the  property.    Why  the  instruction  was  asked  or  given 
we  cannot  conceive  from  anything  that  is  shown  in  the  record. 
In  the  case  of  Adams,  the  trustee  named  in  the  deed  refused 
to  accept,  and  the  court  of  equity  appointed  a  trustee.    In 
this  case  before  us,  the  trustee  comes  into  court,  and  by  his 
suit  precludes  the  inquiry  into  the  question  of  even  delivery, 
so  far  as  he  is  concerned,  by  bringing  the  suit.    No  question 
is  made  by  the  alleged  grantor.    The  grantee  of  the  legal 
title  asserts  his  acceptance,  of  the  trust  by  coming  into  court 
and  suing  for  the  property.    Counsel  are  often  persistent  in 
offering  prayers  and  asking  instructions  to  a  jury,  which,  if 
granted,  will  be  error,  and  reverse  a  judgment  founded  upon 
a  verdict  on  such  instructions.    A  court  is  not  responsible 
for  such  error  in  the  rapidity  with  which  trials  take  place 
before  juries.    Parties  are  presumed,  through  counsel,  to 
watch  their  own  interests  and  their  cause,  and  when  they 
ask  more  than  they  are  entitled  to  the  judge  often  f  oversell 
himself.    When  a  jury  is  impaneled,  they  take  an  oath  to 
ascertain  the  facts  and  to  take  the  law  from  the  court.    This 
is  seldom  violated  on  the  part  of  the  jury.    Responsibility 
must  go  back  to  the  source  of  it.    Counsel,  learned  in  the 
law,  are  often  employed  by  parties  to  conduct  their  cause 
according  to  the  well-established  rules  of  law,  rules  which 
will  stand  the  test  of  many  tribunals,  and  they  must  not,  in 
haste,  urge  upon  a  court  any  proposition  which  is  not  sound 
enough  to  stand  litigation  and  the  sharp  legal  criticisms  of 
an  active  antagonist.    No  party  is  willing  to  surrender  a 
contest  till  he  has  had  all  the  rules  of  law  applied  fairly  to 
his  case. 

This  judgment  must  be  reversed,  and  a  reversal  is  hereby 
ordered. 


187C.J  Supreme  Couet,  D.  C.  555 


HoUzBWi  TR.  Vastleman  e(  •!. 


JENNIE  W.  HOLTZMAN,  A  MINOR,  BY  JOSEPH  J. 
COOMBS,  HEE  NEXT  FRIEND,  vs.  STEPHEN  D. 
CASTLBMAN,  JAMES  Z.  CASTLEMAN,  HENRY  B. 
OASTLEMAN,  AND  ELLA  CASTLEMAN. 

In  Equity.— No.  3S92. 

• 

The  law  makes  it.  the  dutj  of  a  father  to  maintain  his  minor  children; 
bat  when  a  minor  has  a  separate  estate,  the  father,  as  natural  gnardian, 
has  a  right  to  apply  so  mach  of  the  income  therefrom  as  may  be  neces- 
sary to  defray  the  espense  of  giving  to  his  said  minor  child  a  good 
education ;  and  a  court  of  equity,  in  stating  his  account,  will  allow  him 
a  reasonable  credit  for  such  expenditure,  and  will  further  allow  him 
a  credit  for  whatever  portion  of  such  income  he  has  beneficially 
applied  to  the  support  of  such  child  during  the  period  of  minority. 
Under  the  oiroumstauces  of  this  case  interest  U  to  bo  computed  only 
from  the  commencement  of  the  suit. 

STATEMEJJT  OF  THE  CASE. 

The  complainant,  Jennie  W.  Holtzman,  is  the  (laughter  of 
the  principal  defendant,  Stephen  D.  Gastleman,  and  wife  of 
William  F.  Holtzman.  The  other  defendants  are  her  brothers 
and  sister,  who  are  merely  formal  parties ;  for  no  relief  is 
asked  against  them,  and  they  expect  no  advantage  from  this 
action.  The  complainant  and  her  brothers  and  lister  are 
the  only  heirs  at  law  of  one  Thomas  Oookendorfer,  their 
maternal  grandfather,  who  died  in  18G1,  leaving  an  estate 
consisting  principally  of  real  property.  The  said  grand- 
children were  at  that  time  minors,  under  the  care  of  their 
father,  the  said  Stephen  D.  Gastleman,  who  received  letters 
of  administration  and  took  possession  of  all  the  property,  which 
he  continued  to  hold  until  May,  1874,  during  which  time  he 
received  the  rents  and  profits,  but  has  never  rendered  any 
account  in  his  capacity  of  administrator.  The  complainant 
prays  an  account  of  the  rents  and  profits,  and  for  a  decree 
for  her  share.  The  defendant  Stephen  D.  Gastleman  claims 
to  have  expended  all  he  collected  as  administrator  in  payment 
of  debts,  funeral  expenses,  and  in  the  support  of  the  widow 
of  the  deceased,  and  the  heirs  at  law,  his  said  children;  and, 
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farther,  he  says  that  he  accepted  the  care  of  the  estate  at  the 
request  of  the  widow,  and  becaase  he  thoaght  it  would  be  for 
the  iuterest  of  his  said  children ;  and  that  after  the  debts  were 
paid,  there  being  no  person  interested  in  the  estate  except 
the  widow  and  his  children,  he  did  not  deem  it  neoessacy  to 
render  periodical  accounts  to  the  probate  court,  bat  Qsed>tbe 
entire  proceeds,  rents,  and  profits  from  the  estate  for  the 
benefit  of  the  widow  and  heirs. 

He  denies  that  he  has  refused  to  aceoant  with  complainant, 
or  that  she  has  frequently  applied  for  it;  says  he  has  but 
one  account- book,  showing  his  receipts  and  expenditures, 
which  he  will  produce.  He  further  says  that  the  intestate, 
with  his  family,  three  in  number,  came  to  live  with  him  in 
1845,  and  so  continued  until  Cookendorfer's  death,  in  1861; 
that,  daring  that  time,  they  paid  him  nothing  for  their  main- 
tenance; that,  daring  the  life-time  of  Cookendorfer,  he 
knew  nothing  of  his  affairs;  that,  uiM>n  his  death,  he  took 
charge  of  the  real  estate  and  continued  to  rent  it  to  the  best 
advantage,  and  collected  the  rents,  except  some  unavoidably 
lost,  until  May  1, 1874;  that  the  intestate's  widow  continued 
to  live  with  defendant  until  her  death,  August  30, 1866, 
during  which  time  he  supported  her  from  the  rents  of  the 
estate;  that  the  whole  amount  received  by  him  has  been 
expended  in  the  support  of  plaintiff  and  her  brothers  and 
sister;  th^t  plaintiff's  coheirs  have  not  demanded  an 
account,  nor 'did  she  until  after  her  marriage,  which  was 
against  his  wish ;  that  afterward  she  agreed  to  submit  all 
differences  to  umpires  or  arbitrators,  and  that  while  prepar- 
ing his  accounts  he  was  notified  by  plaintiff's  husband  that 
one  of  the  arbitrators  refused  to  act ;  that  he  is  ready,  to 
account  in  the  proper  court  to  the  best  of  his  ability,  but 
craves  allowance  for  all  necessary  and  proper  costs  and  dis- 
bursements made  about  the  said  estate  and  for  the  intestate's 
widow,  and  about  the  maintenance,  education,  and  care  of 
plaintiff. 

The  case  was  then  referred  to  the  auditor  to  settle  the 
accounts  between  the  parties,  and  Novembe?  29,  1875,  he 
filed  his  report  and  the  testimony  of  the  witnesses.  The 
auditor  charged  a  balance  in  favor  of  the  complainant  of 
$14,750.27,  as  one-fourth  part  of  an  aggregate  of  $59,001.09. 
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In  his  report  he  charged  the  defendant  with  each  separate 
payment  made  to  him  hy  the  tenants  who  occopied  the 
premises  belonging  to  the  estate,  and  also  with  interest  on 
each  of  said  payments  from  the  date  he  received  the  same  to 
December,  1875.  The  total  interest,  oalcnlated  as  above, 
amounted  to  $21,756.45.  The  report  credits  the  defendant 
with  all  moneys  paid  by  him,  and  with  interest  thereon  up  to 
same  date. 

The  auditor  disallowed  the  claim  made  by  defendant  for 
the  living  furnished  his  father-in-law,  Thomas  Oookeudorter, 
and  his  family,  daring  the  years  they  resided  in  defendant's 
family,  as  well  as  the  claim  for  the  support  of  the  widow 
after  Oookendorfer's  death,  and  also  the  claim  made  for 
moneys  voluntarily  expended  by  defendant  in  the  care, 
maintenance,  support,  and  education  of  plaintiff  during  her 
minority. 

Upon  exceptions  being  taken,  the  justice  holding  the 
special  term  decreed  a  correction  of  the  report,  and  reduced 
the  amount  of  complainaut's  share  to  88,239.63,  and  then 
allowed  a  credit  to  defendant  for  the  support,  maintenance* 
and  education  of  complainant  during  the  time  she  lived  with 
her  father,  amounting  to  $3,500,  leaving  a  balance  due  com- 
plainant of  $4,789.63. 

The  testimony  showed  that  the  property  consisted  of 
houses  and  lots,  which  were  rented,  and  that  the  collection  of 
rents  was  attended  with  considerable  trouble  and  some  liti- 
gation. That  complainant  had  received  the  education  of  a 
lady,  and  had  never  been  called  upon  to  perform  any  service 
for  her  father.  It  also  appeared  that  the  defendant  was 
possessed  of  considerable  means,  one  witness  testifying  he 
estimated  him  to  be  worth  $50,000.  This  opinion  was  not 
based  on  actual  knowledge.  The  defendant  was  engaged  in 
the  business  of  burning  lime,  and  all'  he  had  acquired  was 
made  by  bis  own  industry  and  good  business  habits.  The 
estate  had  been  properly  cared  for,  and  was  ready  to  be 
turned  over  as  the  court  might  direct.  Every  portion  of  it 
had  been  preserved  for  the  heirs. 

The  court  disallowed  the  item  of  interest  in  the  auditor's 
report,  and  allowed  to  said  defendant  the  sum  of  $3,500,  for 
expenditures  in  the  support  and  education  of  the  complain- 
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aut.  These  are  the  only  portions  of  the  decree  necessary 
to  state  in  order  to  understand  the  decision. 

February  17, 1376,  the  plaintiff  appealed  from  so  much  of 
the  above  decree  as  adjudges  the  defendant  Stephen  D. 
Castleman  not  liable  to  the  payment  of  interest  on  the 
moneys  collected  by  him  as  guardian  of  the  plaintiff,  and 
strikes  from  the  report  of  the  auditor  the  several  items  of 
interest  there  charged  against  said  defendant;  and  also  from 
80  much  of  the  said  decree  as  allows  to  the  said  S.  D.  Castle, 
man  the  sum  of  $3,500  for  expenditures  in  the  support  and 
education  of  the  complainant  from  the  death  of  Thomas 
Cookendorfer  to  the  date  of  her  marriage. 

March  6, 187G,  the  defendant  S.  D.  Castleman  noted  an  ap- 
peal from  so  much  of  the  decree  as  confirmed  the  auditor's 
report  in  part. 

Bimey  &  Birneif  for  complainants : 

1st.  The  defendant  is  certainly  to  be  charged  with  simple 
interest,  and  it  is  not  certain  that  he  is  not  liable  to  payment 
of  compound  interest. 

It  is  well  settled  that  where  an  executor,  guardian,  or  other 
trustee  mingles  the  trust-fund  with  his  own,  or  uses  it  in  his 
private  business,  or  neglects  to  invest  where  it  is  his  duty  to 
do  so,  or  neglects  to  settle  his  account  for  a  long  period,  or 
to  distribute  where  necessary,  he  is  liable  to  interest. 

Hovenden  on  Frauds,  p.  431, 434 ;  Hill  on  Trustees,  p.  374, 
and  note  i  Dtffenderfer  vs.  Winder^  3  G.  &  J.,  341 ;  Jacob  vs. 
Ummetj  11  Paige,  142;  Kellett  vs.  Eathhun^  4  id.,  102;  Spear 
vs.  Tenkhamj  2  Barb.  Ch.,  211 ;  Miller  vs.  Beverly^  4  Henn.  & 
M.,  415 ;  Lyles  vs.  Eatton^  6  G.  &  J.,  122 ;  Turney  vs.  WUU 
iamSy  7  Yerg.,  172 ;  Griswold  vs.  Chandlery  5  N.  H.,  407 ;  Jen- 
nings vs.  JenningSy  22  Gratt.,  313;  Latimer  vs.  Ranson^  1 
Bland,  51;  Vanderheyden  vs.  Vanderheydeny  11  Paige,  520; 
Fridge  vs.  JSiatCy  3  Har.  &  Gill.,  105. 

The  whole  testimony  in  this  case  shows  conclusively  that 
the  guardian  mingled  the  trust-fund  with  his  own,  used  it  in 
his  private  business,  and  neglected  for  fourteen  years  to  give 
any  account  of  his  receipts  and  expenditures,  doing  so  then 
only  when  compelled  to  do  so  by  the  court. 
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2d.  The  court  erred  in  allowing  the  defendant  $3,500  for  the 
support  and  education  of  the  plaintiff. 

The  defendant  is  the  father  of  the  plaintiff,  and  a  man  of 
wealth.  As  such  he  was,  under  the  law,  bound  to  maintain  the 
plaintiff  from  his  own  estate.  He  could  not  divert  any  part 
of  the  plaintiff's  estate  to  her  support  and  education,  except 
upon  order  of  the  probate  court,  made  upon  proper  cause 
shown.  A  parent  will  not  be  permitted  to  avoid  the  duty 
•cast  upon  him  by  the  law  of  supporting  his  own  children,  un- 
less he  shall  first  gain  the  consent  of  a  competent  court  to 
the  application  of  part  of  their  own  estate  to  their  mainte- 
nance. 

Courts  are  jealous  of  the  rights  of  infants.  2  Story's  Eq. 
Jur.,  sec.  1346 ;  Oriffith  vs.  Bird^  22  Gratt.,73 5  Harlan's  Accts., 
5;  Rawle,  323;  YanValkenhuighY^.  Wateon,  13  Johns.,  480* 
Dupont  vs.  Johnson^  1  Bailey's  Ch.,  274;  Addison  vs.  Bowie,  2 
Bland,  606;  Reeves's  Dom.  Eelations,  p.  324 ;  1  Blackst.  Com., 
449,  note ;  Tyler  on  Infancy  and  Coverture,  top  page  289, 
et  seq. ;  In  re  Kane,  2  Barb.  Ch.,  377. 

Until  this  suit  was  instituted,  the  guardian  had  no  inten- 
tion of  charging  the  plaintiff  for  her  support.  This  is  well 
proven  by  the  simple  fact  that  he  kept  no  account  against 
her  for  materials  from  which  to  construct  one. 

3.  In  view  of  the  evidence,  the  claim  made  for  compensa- 
tion by  the  defendant  is  a  monstrous  one. 

The  defendant  collected  nearly  850,000  during  a  period  of 
nearly  fourteen  years,  most  of  which  he  invested  in  a  business 
which  ultimately  made  him  wealthy. 

He  now  lays  claim,  first,  to  all  the  profits  of  his  collections — 
i.  6.,  the  interest ;  second,  to  all  the  principal,  because  he  did 
what  every  good  citizen  is  bound  to  do,  and  supported  his 
children ;  and,  third,  to  some  further  and  indefinate  sum  for 
his  services  in  collecting  the  money,  which  he  afterward  used 
as  his  own. 

Where  a  guardian  or  other  trustee  acts  improperly  in  the 
execution  of  his  trust,  no  compensation  will  be  allowed  him. 
Jennings  vs.  Jennings^  22  Gratt.,  313;  Hilton  vs.  Hilton,  2 
Ves.,547;  HovendenonFrauds,  p.460;  Test  Law  of  Maryland, 
p.  103,  note. 

The  defendant  was  a  wrongdoer  from  the  first,  and  his  acts 
should  be  closely  scrutinized. 
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A  guardian  by  uurtare  or  by  uatare  has  no  right  to  the 
posseasioQ  of  the  real  estate  of  his  ward ;  his  trust;  respect  a 
only  the  person  aod  education  of  the  ward.  Biugh.  ou  Inf.^ 
177 ;  Jdokson  vs.  Combs,  7  Cow.,  30 ;  1  Blackst.  Com.,  452  ^ 
Allies  vs.  Boydetiy  3  Pick.,  213 ;  Hifde  vs.  Stone^  7  Weud.,  3o4. 

James  G.  Payne,  for  defendaut  S.  D.  Castleman,  cited : 

Hill  (fn  Trustees,  375,  5J4 ;  Tyler  on  Inf.  and  Gov.,  291  et 
seqr,  2  Story's  £q.  Jur.,  sec.  1345;  3  Lead.  Case^  in  £q.,  265 
to  278;  2  Barb.  Ch.,  377;  4  Sandf.  Ch.,  417. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

Wo  are  not  advised  how  the  chancellor  could  have  allowed 
a  larger  or  greater  sum.  We  think  that  he  did  equity  iii 
full  to  complainant  as  far  as  the  record  discloses.  It  was 
his  duty  to  find  from  the  evidence  facts  satisfactory  to  the 
mind  upon  which  to  base  a  decree.  The  record  discloses  no 
fact  that  is  sufficient)  to  operate  upon  our  minds  as  an  induce- 
ment to  interrupt  the  decree  by  way  of  charging  the  de- 
fendant with  any  greater  burden  than  the  justice  has  done. 
The  father,  the  defendant,  has  preserved  the  corpus  of  the 
real  estate,  and  there  is  no  evidence  that  there  was  any  per- 
sonal property  more  than  sufficient  to  defray  the  expenses 
of  the  intestate.  There  is  no  evidence  from  which  it  would 
be  equitable  to  draw  a  conclusion  that  the  father  had  not 
managed  the  email  income  for  his  children  in  the  best  mode 
that  could  have  been  done.  He  sent  his  daughter  to  school^ 
giving  her  '*  the  best  schooling  in  his  reach.''  Yet  he  pre- 
served the  body  of  her  maternal  patrimony.  He  says  that 
he  would  not  have  been  able  to  give  her  the  advantages  she 
received  but  by  applying  the  proceeds  of  the  rents  of  her 
grandmother's  patrimony.  There  is  no  evidence  to  contradict 
this  statement  of  his.  The  child  has  received  the  benefits  of 
the  property,  and  still  has  the  body  of  it  left.  A  court  of 
equity  is  often  called  upon  by  guardians  for  permission  to 
sell  and  finally  dispose  of  the  corpus  of  a  ward's  estate  for  its 
support  and  maintenance.  Yet  we  have,  in  this  case,  the 
instance  of  a  charge  being  loosely  made,  unsnstained  by 
proofs,  that  large  incomes  were  derived  from  the  property, 
when  the  child  has  received  the  benefits  of  association  with 
intelligence  and  intellect,  virtue  and  refinement,  and  elevat- 
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ing  ideas,  as  far  as  the  schools  can  confer  these  blessings, 
and  after  settling  down  in  life,  she  has  a  house  left  into  which 
she  can  invite  her  hasband  to  make  it  his  abiding  place.  A 
father  is  in  doty  boand  tosnpport  and  maintain  his  children. 
This  is  a  duty  relative  to  circamstances.  He  is  also  entitled 
to  their  services.  He  is  only  boand  to  keep  them  from  want 
for  the  actaal  necessaries  of  life.  Whatever  may  be  the 
fortune  of  a  father,  no  court  could  send  its  mandate  into  the 
home  castle  to  regulate  the  expenditures  of  the  family. 
Society  regulates  itself,  however.  The  natural  affection  of 
parents  will  induce  them  to  expend  their  incomes  upon  the 
parts  of  thetdselves.  The  fath.er,  in  this  case,  says  that  he 
did  not  have  the  means  to  give  his  children  the  advantages 
of  expansion,  and  he  was  forced  to  use  their  own  funds  if 
they  received  these  advantages.  We  have  already  intimated 
that  a  court  of  equity  would  have  caused  a  guardian  to  part 
with  the  body  of  the  separate  estate,  if  necessary,  to  give  to 
the  ward  the  benefits  of  education,  according  to  the  circum- 
stances of  the  application.  It  would  have  acted  in  loco 
parentis.  But  here  the  parent  acted  better  than  the  court 
would  have  done.  He  has  preserved  the  corpus  of  the  estate 
of  his  children ;  and  says  that  his  intention  has  always  been 
to  hand  over  to  his  children  their  property  at  their  majority, 
clear  of  cost  to  them,  although  the  cost  of  their  maintenance 
exceeded  their  income.  *  This  is  the  character  of  a  guardian 
that  a  court  of  equity  will  always  delight  to  intrust  with  a 
small  estate.  There  is  nothing  in  the  testimony  to  cast  a 
shadow  of  doubt  over  the  entire  correctness  of  this  statement. 
The  fact  is  that  he  is  doing  what  he  says  has  been  his  inten- 
tion. The  chancellor  having  found  the  fact  that  there  is 
a  balance  due  the  complainant  of  $4,769.63,  we  see  every 
reason  not  to  increase  the  charge  against  defendant.  Some 
members  of  the  court  think  that  no  interest  ought  to  be  al- 
lowed on  his  balance  as  found;  while  others  are  of  opinion 
that  it  should  be.  We  have  come  to  the  conclusion  to  affirm 
the  decree  with  the  modification  of  allowing  interest  on  the 
ascertained  balance  from  August  28, 1874,  the  time  of  ex- 
hibiting the  bill  of  complaint. 

Counsel  will  please  draw  a  decree  in  accordance  with  this 
opinion. 

36  D 
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COLUMBUS  ALEXANDER  VS.  WILLLA.M  DENNISON, 
HENRY  T.  BLOW,  AND  J.  H.  KEtCHUM,  OOMMIS- 
SIGNERS,  AND  FIRST  NATIONAL  BANK  OP  NEW- 
YORK. 

In  Equity.— N^o.  4094. 

L  In  view  of  the  decisions  of  the  United  States  Sopreme  Conrt,  it  may 
now  be  considered  settled  law  that  a  oonrt  of  eqnity  will  not  inter^ 
fere  by  iojanction  to  restrain  the  collection  of  a  tax  npon  the  mere 
allegation  that  the  tax  is  illegal  or  void.  The  enforcement  of  the 
tax  mnst  lead  to  a  maltiplioity  of  suits,  or  irreparable  injury,  or  throw 
a  clond  npon  the  title  to  real  estate,  in  order  to  Justify  the  interposi- 
tion of  eqnity  process. 

n.  The  37th  section  of  the  act  of  Congress  organizing  a  government  for 
this  District  declares  that  the  board  of  public  works  shall  assess,  in 
such  manner  as  shall  "be  prescribed  by  law,"  upon  property  bene- 
fited by  improvements,  an  amount  not  to  exceed  one-third  of  the 
cost,  and  the  legislative  assembly  having  failed  to  prescribe  a  mode 
or  formalities  of  assessing,  it  may  well  be  questioned  whether  there 
has  ever  been  a  valid  assessment  for  sach  taxes. 

III.  The  assembly  act  approved  August  10, 1871,  ''  prescribing  a  mode  of 
assesment"  for  special  improvements,  prescribes  a  different  manner 
of  collecting  special  taxes  from  that  in  which  all  other  taxes  are 
collected,  and  is  therefore  in  direct  violation  of  the  37th  section  of 
the  organic  act ;  and  the  certificates  of  assessment,  as  a  step  in  the 
process  of  collection,  are  therefore  null  and  void. 

IV.  A  court  of  equity  will  grant  relief  against  the  sale  of  property  npon 
a  certificate  for  special- improvement  taxes  where  the  certificate  haa 
been  issued  without  authority  of  law  and  the  tax  had  been  an- 
ticipated by  the  sale  of  the  evidence  thereof,  and  where  the  cost  of 
the  improvement  has  been  collected  from  the  United  States,  on  the 
ground  that  such  sale  cannot  take  place  without  casting  a  cloud  npon 
plaintiff's  title. 

V.  Wylie,  J.,  concurs,  but  is  of  opinion  that  equity  ought  to  prevent 

the  collection  of  an  illegal  tax,  or  one  which  is  void  at  law. 

STATEMENT  OP  THE  CASE. 

The  complaiuaDt  is  the  owner  of  real  estate  known  as  part 
2  of  square  286,  fronting  on  New  York  avenue,  which  was 
advertised  by  the  defendants,  the  Commissioner8  of  the  Dis- 
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trict  of  Colambia,  to  be  sold  in  payment  of  a  certificate  of 
indebtedness  issaed  by  the  late  board  of  pnblic  works,  and 
held  by  the  First  National  Bank  of  New  York,  claimed  by 
tb^  ^^eodants  to  l^e  a  lien  upon  said  lot  for  special  improve- 
ments. .  The  complainant  alleges  varioos  irregularities  in 
the  taX|  and  also  that  the  assessmeat  was  not  in  accordance 
with  law;  that  th  e  mode  of  collection  was  in  violation  of  law; 
that  the  sale  woald  cast  a  clond  upon  his  title  to  the  prop- 
erty ;  and  that  the  aggregate  cost  of  said  improvements  has 
been  assessed  and  collected  from  Uie  United  States  Govern- 
meuti  charged  to  intersecting  streets,  to  the  street-railway 
companies,  and  others  than  the  property-holders,  aggregating 
9118,000  and  upward;  and  any  further  collections  on  ac- 
count of  said  improvements  would  idealize  largely  in  excess 
of  their  cost,  and  therefore  cannot  be  made. 

He  asks  that  all  proceedings  to  enforce  the  payment  of 
said  certificate  of  indebtedness  may  be  perpetually  restrained. 
The  other  facts  sufficiently  appear  in  the  opinion  of  the  court. 
The  briefe  of  counsel  are  omitted,  as  they  would  occupy  more 
space  than  can  be  allotted  them. 

Joseph  J.  Stewart  and  WiUiam  Henry  Brown  for  complain- 
ant. 

E.  jL.  Stanton  for  District  Commissioners. 

William  A.  Cook  for  First  National  Bank. 

Mr.  Justice  MacAbthur  delivered  the  opinion  of  the 
court : 

Two  terms  have  elapsed  since  this  cause  was  argued  and 
submitted ;  and,  owing  to  the  importance  of  the  questions 
involved  and  the  diversity  of  views  entertained,  we  have 
been  unable  to  announce  a  decision  until  the  present  time. 

Even  now  I  can  only  give  a  very  brief  statement  of  my  views, 
and  although  a  majority  of  the  court  concur  in  the  conclu- 
sion, it  is  upon  grounds  not  altogether  shared  in  by  those 
of  us  who  agree  in  the  final  disposition  to  be  made  of  the 
cause. 

The  bill  is  filed  to  restrain  the  Gommissioners  of  the  Dis- 
trict from  selling  the  real  estate  of  the  complainant  in  pay- 
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ment  of  a  certificate  of  indebtedness  issued  by  tfa^  late  board 
of  public  works,  which  is  claimed  to  be  a  li^n  up6n  the  prop- 
erty of  the  coitipiainant  for  special-impro  vement  taxes.  The 
complainant  alleges  that  the  certificate  was  issued  witbddt 
the  authority  of  law,  and  constitutes  no  lien  upoh  his  real 
estate.  Hei  states  various  irregularities  in  edtiinating  tlie 
cost  of  making  the  improvement,  in  making  the  assefis- 
ment,  and  in  advertising  the  sale.  H^  charges  that  large 
sums  were  computed  which  did  not  constitute  any  part  of 
the  cost,  and  that  property  liable  to  ta^catiobi  was  not  in- 
cluded in  the  assessment,  for  the  reason  that  it  belonged  to 
religious  institutions,  and  some  of  it  to  th^  District  of  Colum- 
bia ;  and  he  farther  alleges  that  the  entire  cost  of  the  im- 
provement has  been  assessed  to  and  collects  from  the 
United  States  Government.  I  will,  however,  confine  my 
observations  entirely  to  the  legality  of  the  c^jrtiflcate  in  con- 
nection with  the  alleged  payment  of  tlie  work  by  the  Geheral 
Government. 

In  the  case  of  SarTmess  vs.  The  District^  1  MaCA.,  121,  we 
decided  that  as  a  cohrt  of  equity  we  would  not  interfere  by 
injunction  to  restrain  the  collection  of  a  tax  upon  the  mere  alle- 
gation that  the  tax  is  illegal  or  void,  and  the  Supreme  Court  of 
the  United  States  has  so  often  decided  the  same  way,  that  the 
principle  may  now  be  considered  settled  law.  This  rule,  how- 
ever, has  its  exceptions;  and  whenever  the  enforcement  of  the 
tax  would  lead  to  multiplicity  of  suits,  or  irreparable  injury,  or 
throw  a  cloud  upon  the  title  to  real  estate,  equity  will  inter- 
pose its  preventive  remedies.  It  is  not  my  intention  to  in- 
fringe upon  this  principle  in  the  present  case,  but  to  adjudi- 
cate within  its  limitations.  We  have  not  yet  passed  npk)n 
the  validity  of  tliese  certificates,  although  they  have  beein 
argued  before  us  many  times.  In  the  case  j6st  referred  to, 
we  expressly  declined  to  do  so  where  an  application  was 
made  for  a  preliminary  injunction  to  prevent  the  Certificates 
from  being  issued.  The  Government  was  then  proceeding  to 
enforce  the  collection  of  its  revenae.  But  these  takes  have 
been  anticipated  by  the  sale  of  the  certificates,  and  the 
District  cannot  now  be  embarrassed  in  the  speedy  collation 
of  its  taxes.  The  question  of  public  policy  no  longer  exists, 
and  if  it  be  true  that  the  costs  of  tlie  improvement  have  also 
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been  collected  from  the  Ooveroment  of  the  United  States^ 
the  sale  of  the  property  cannot  take  place  without  casting  a 
cloud  npon  the  title  for  which  the  compl^nant  wpald  have 
no  remedy  at  law.  Under  these  circumstances  I  think  the 
rule  which  prevents  a  court  of  equity  from  restraining  the 
collection  of  an  erroneous  tax  is  not  applicable.  The  special 
circumstances  exist  which  would  sutborize  us  to  interpose  for 
the  purpose  of  preventing  a  cloud  upon  the  plaintiff's  title. 

The  only  authorit^y  for  issuing  the  special-improvement  cer- 
tificates is  found  in  the  act  of  the  legislative  assembly  ap- 
proved August  lOy  1871,  sess.  1,  31.  The  3d  section  provides 
that  thirty  d^s  after  the  assessment,  if  the  tax  is  not  paid, 
the  board  of  public  works  shall  issue  certificates  of  indebted- 
ness against  the  property  assessed,  which  shall  bear  interest^ 
and  shall  remain  a  lien  upon  the  property  ^  and  if  the  assess- 
ment shall  not  be  paid  within  one  year,  the  board  shall  pro- 
ceed to  sell  the  property  on  the  application  of  the  holder  .of 
the  certificate.  But  it  is  contended  that  the  legislative  as- 
sembly  had  no  authority  to  authorize  the  board  of  public 
.works  to  issue  such  certificates  or  to  declare  them  a  lien  upon 
real  estate,  and  that,  therefore,  the  act  is  null  and  void  in 
this  respect  To  determine  this  question,  a  reference  to  the 
thirty-seventh  section  of  the  act  of  Congress  approved  Feb- 
ruary 21,  1871,  organizing  a  government  for  this  District, 
becomes  necessary.  That  section  provides  that  the  board 
shall  have  power  'Ho  disburse  upon  their  warrant  all  moneys 
appropriated  by  the  United  States,  or  the  District  of  Colum- 
bia, or  collected  from  property-holders  in  pursmnce  of  lawy 
for  the  improvement  of  streets,  avenues,  alleys,  and  sewers, 
and  roads,  and  bridges,  and  shall  assess,  in  such  manner  as 
shall  be  prescribed  by  lawj  upon  the  property  adjoining  and 
to  be  especially  benefited  by  the  improvements  authorized  by 
law  and  to  be  made  by  them,  a  reasonable  proportion  of  the 
cost  of  the  improvement,  not  exceeding  one-third  of  such  cost, 
which  sum  shall  be  collected  as  all  other  taxes  are  collected,^ 

It  is  here  distinctly  declared  t*hat  the  board  shall  assess,  in 
such  manner  as  shall  h^  prescribed  by  laWj  upon  property  bene- 
fited by  improvements,  an  amount  not  to  exceed  one-third  of 
the  cost,  and  here  their  express  powers  end.  They  have 
nothing  but  the  function  of  assessment,  unless  it  is  to  dis* 
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•burse  upon  their  warrant  all  money  apptbpriated  by  the 
United  States,  or  tbe  District,  or  collected  from  the  f)roperty- 
liolders  in  pursuance  of  law  for  the  imiprov^enients.  It  may 
well  be  doubted  whether  ^  vsdfd  afisessmenrt  wad  ^r6r  made. 
The  legislative  assembly  undertook  to  ^pre$or%e  by  fciii?,'Mn 
the  act  of  August  10,  a  mode  of  assessing  ft^r  special  im- 
provements, and  they  enact  that  a  statement  of  the  cost 
thereof  shall  be  prepared  by  the  board  of  pablic  works,  and 
that  an  assessment  based  upon  said  statement  shall  be  made 
as  provided  for  in  the  thirty-seventh  section  of  the  organic 
act  But  no  mode  is  provided  for  making  the  as^ssment  it- 
self. Whether  it  shall  be  according  to  the  front  foot,  or  npon 
the  superflces  of  the  lots,  or  according  to  their  different  val- 
ues, are  matters  left  entirely  to  the  discretion  of  the'  board, 
instead  of  being  <'  prescribed  by  law."  The  usual  grounds 
and  formalities  of  assessment  and  collection  are  hot  pre- 
scribed in  accordance  with  the  provisions  of  any  law.  Even 
if  the  legislative  assembly  had  the  power  of  delegating  the 
mode  of  assessing  to  the  board  under  its  general  power  of 
legislation,  it  could  not  do  so  in  regard  to  the  8x>ecial  taxes, 
because  the  organic  act  requires  explicitly  that  the  mode  of 
assessment  shall  be  prescri1>ed  by  settled  law.  It  cannot 
well  be  contended  that  the  members  of  the  board  of  public 
works  could  assess  according  to  their  own  will  and  pleasure, 
for  the  organic  act  was  undoubtedly  framed  in  this  respect 
to  prevent  the  abuse  which  might  result  from  such  arbitrary 
methods  of  imposing  burdens  upon  the  property  of  citizens. 

We  have  seen  that  the  thirty-seventh  section  of  the  act  for 
the  District  government  requires  that  a  reasonable  propor- 
tion of  the  cost  of  improvement,  not  exceeding  one-third  of 
the  cost  of  the  improvement,  is  to  be  assessed  on  the  adjoin- 
ing proi)erty, ''  which  sum  shall  be  collected  as  all  other  taxes 
are  collected.''  How,  then,  are  other  taxes  collected,  by  whom 
and  under  what  accountability,  and  who  is  responsible  for 
their  safe-keeping  f  Certainly  not  the  board  of  public  works. 
We  know  who  is  the  accountable  officer  in  the  collection  of 
all  other  taxes  and  the  process  by  which  he  performs  hi^ 
duty,  and  that  issuing  certificates  and  selling  them  in  the 
market  in  anticipation  of  the  taxes  constitute  no  steps  in  the 
process  of  collection.    By  the  section  of  the  charter  already 
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reft'rred  to,  the  special  assessmeats  are  to  be  collected  in  the 
same  way,  and  all  laws  in  existence  within  the  District  pre- 
scribing the  duties  of  officers  intrusted  with  this  important 
daty  cover  and  protect  the  ctosU  of  improvements.  Bnt  the 
assembly^  in  disreganrd  of  all  this,  have  prescribed  an  entirely 
different  manner  of  collecting  them,  and  have  declared  that 
if  they  are  not  paid  within  thirtg^  days,  the  said  board  of 
public  works  shall  immediately  afterward  issue  these  certifi- 
cates, bearing  interest,  which  are  to  remain  a  lien  upon  the 
prepay,  and  for  which  it  may  be  sold  at  the  end  of  a  year 
by  the  board  upon  the  application  of  the  holder.  Now,  there 
is  no  law  prescribing  that  '*all  other  taxes  are  collected"  in 
this  manner.  There  is  no  law  which  authorizes  in  regard  to 
all  other  taxes  a  certificate  as  a  step  in  the  process  of  collec- 
tion, and  which  is  to  bind  the  property  and  become  transfer- 
able. The  act  of  the  assembly  provides  a  special  and  sum* 
mary  manner  of  enforcing  the  payment  of  these  taxes  wholly 
unknown  to  the  law  of  the  District,  and  therefore  in  direct 
violation  of  the  act  of  Congress.  To  that  extent  it  is  there- 
fore null  and  void,  as  are  all  the  proceedings  under  it.  Bnt 
it  is  said  that  Congress  has  recognized  the  validity  of  this 
act  of  the  assembly;  and  we  are  referred  to  the  act  of  Con- 
gress abolishing  the  District  govemmenjt,  the  second  section 
<)f  which  provides  that  nothing  therein  contained  shall  affect 
any  provisions  of  law  authorizing  or  requiring  a  deposit  of 
eertificates  of  assessment  with  the  sinking-fund  commis- 
sioners of  the  District.  This  is  not  to  be  considered  as  a 
ratification  judicially  or  by  Congress  of  the  action  of  the  as- 
sembly in  regard  to  these  certificates.  The  same  act  provides 
that.aZ{  taxes  lavofully  assessed  shall  be  collected,  and  the  power 
of  anticipating  the  taxes  by  a  sale  of  the  evidence  thereof  is  ex- 
pressly prohibited.  It  cannot,  I  think,  be  successfully  main- 
tained that  an  act  of  Congress  which  prohibits  these  certifi- 
eates,  and  declares  that  only  taxes  which  have  been  lawfully 
assessed  can  be  collected,  is  a  ratification  of  the  assembly  leg- 
islation, 80  as  to  take  away  the  right  of  the  tax-payer  to 
defend  his  property  from  sale  upon  a  lien  which  had  been 
previously  void.  The  other  alleged  ratifications  by  acts  of 
<3ongress  are  mere  implications,  and  are  liable  to  the  same 
disposal. 
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Upon  the  groands  thus  briefly  stated  I  coiue  to  t)ie  concla- 
BLOQ  that  the  certificate  sought  to  be  eaforoed  against  the 
property  of  copplaioant  is  without  authprity  of  law ;  and 
yet  if  the  District  aathorities  were  seeking  tl^e  imo^ediate 
collection  of  the  taxes  as  a  meaQS  of  carrying  op  the  govern- 
ment we  would,  I  thipky  be  compelled  to  refa^  the  remedy 
soDght  in  this  case. 

In  the  case  of  MarJcnesi  vs.  The  IHsirict^  already  referred 
to,  the  court  say :  ^'  In  the  leading  cases  where  the  attempt 
has  been  been  made  to  enjoin  taxing  officers,  the  courts  have 
declared  that  there  are  reasons  of  public  justice  and  policy 
why  a  court  of  chancery  should  not  interfere  to  suspend  the 
collection  of  public  revenue  unless  in  exceptional  cases. 
These  declarations  have  nearly  all  been  made  in  cases  of 
special  assessments,  and  are  founded  upon  the  necessity  of  a 
speedy  collection  of  the  taxes  as  the  means  of  carrying  on 
government.  These  considerations  have  deterred  conrtjs  of 
equity  from  subjecting  the  collation  of  public  revenue  to 
the  hazard  and  delay  of  protracted  chancery  litigation." 
This  grave  question  of  public  policy  does  not,  howe%  er,  apply 
to  the  case  at  bar,  for  the  certificate  in  controversy  has  been 
sold  to  and  is  now  the  property  of  the  First  National  Bank 
of  New  York,  and  the  sale  sought  to  t>e  restrained  is  for  the 
benefit  and  at  the  instance  of  that  institution.  The  gov- 
ernment has  received  all  it  ever  will  in  exchange  for  that 
evidence  of  the  tax,  and  not  one  dollar  to  be  realized  from 
the  sale  of  this  property  could  be  used  as  the  means  of 
public  revenue.  It  is  a  mere  contest  between  individuals,  in 
which  the  public  have  no  direct  interest.  The  bank,  perhaps^ 
on  a  collateral  proceeding  at  law,  has  a  claim  against  the 
District,  but  upon  that  we  are  not  at  present  called  upon  to 
pronounce  an  opinion  and  do  not.  I  am  of  opinion  that  tlie 
jurisdiction  of  this  court,  under  these  circumstances,  will 
interfere  as  in  other  cases  of  litigation  involving  only  the 
rights  and  interests  of  private  persons.  The  bank  undoubt- 
edly purchased  the  certificate  as  a  profitable  investment,  and 
subject  to  such  disadvantage  as  tax-titles  usually  inherit, 
and,  seeking  to  enforce  a  void  instrument,  it  should  not  be 
permitted  to  cast  a  cloud  upon  the  title  to  the  property  of 
the.  complainant 
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It  is  also  said  that  complaiiiazit  should  at  least  pay  what 
is  due  in  order  to  obtain  relief  from  the  whole  tax.  In  tax 
cases  the  Supreme  Gonrt  of  the  United  ScjEktes  has  quite  re- 
cently {Taylor  vs.  8ee(>r  et  al^  2  Otto,  575)  laid  down  this  doc- 
trine as  founded  in  the  first  principles  of  equity  jurisdiction. 
But  in  the  case  before  us  it  is  alleged  that  the  whole  costs  of 
the  improvements  on  New  York  avenue  have  been  collected 
Arom  the  United  States.  The  Oommissioners,  in  their  answer^ 
say: 

"That  First  Anditor-s  account,  August  2, 1872,  shows  con- 
gressional appropriation  as  $192,881.12  for  work  in  front  of 
United  States  property,  of  which  $19,881.05  is  for  New  York 
avenue  between  Ninth  and  Fifteenth  streets,  of  which 
$2,271.22  was  credited  to  fl  street  and  $2,670.40  to  I  street; 
the  balance  of  $14,939.45  to  New  York  avenue. 

"Seven  months  afterward,  March  4, 1873,  a  further  appro- 
priation was  made  by  the  United  States,  of  which  there  was 
charged  on  Account  of  New  York  avenue  $137,572.80, 
deducting  former  appropriations. 

"  Whether  or  not  these  two  appropriations  relieved  9aid 
property  of  complainant  from  the  lien  credited  by  the  assess*, 
ment  previously  made  and  certificate  previously  issued  and 
in  the  hands  of  a  third  party  who  had  purchased  the  same, 
is*a  question  of  law,  which  we  submit  for  the  decision  of  the 
court." 

Now,  here  it  is  admitted  that  au  appropriation  cx>usider- 
ably  exceeding  the  whole  expenditure  for  the  improvements 
on  New  York  avenue  has  been  paid  to  the  District.  This 
would  undoubtedly  inure  to  the  benefit  of  persons  owning 
the  adjoining  lots.  The  payment  of  a  tax  to  the  proper 
officers  extinguishes  the  indebtedness,  and  relieves  the  prop- 
erty upon  which  it  is  assessed ;  and  it  is  the  duty  of  the  gov- 
ernment to  make  the  proper  application,  so  as  to  redeem 
any  evidence  they  have  given  of  the  indebtedness.  The 
First  National  Bank  should,  therefore,  present  their  certificate 
to  the  District.  So  far  as  the  lot  is  concerned,  the  lien  no 
longer  exists. 

To  allow  the  land  to  be  sold  for  a  tax  that  has  been  col- 
lected, or  where  the  public  policy  of  allowing  the  govern- 
ment to  collect  its  revenue  is  not  involved  upon  a  void  tax^ 
would  be  to  cast  a  cloud  upon  the  title  of  real  estate ;  and 
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^his  is  the  very  case  in  which  all  the  aothoritiee  agree  th^t 
the  chancery  jarisdiction  may  be  invoked. 

I  regret  extremely. that  iny  other  engagements  have  not 
left  me  snffioieut  opportunity  to  fortify  these  views  with  a 
reference  to  appropriate  cases. 

The  prayer  of  the  bill  must  be  allowed,  and  the  ii^imetioii 
be  made  permanent. 

Wylib,  J.,  while  concurring  in  the  judgment,  was  of 
opinion  that  a.  court  of  equity  ought  to  restrain  the  col- 
lection of  an  illegal  tax  where  the  law  had  been  disregarded 
or  where  there  was  no  law  for  the  assessment. 

Gartter,  C*i.  J.,  dissented,  and  Humphreys,  J.,  read  the 
following  opinicn. 

The  only  allegations  in  the  bill  which  we  can  notice  are,  in 
my  opinion,  that  of  fraud  in  the  admeasurement  and  the  tax, 
including  the  church  property.  These  charges  give  jurisdiction 
to  a  court  of  equity.  If  there  was  a  wrong  measurement  of 
the  grounds,  there  mast,  necessajrily,  have  been  .too  high  an 
assessment.  If  too  high  an  assessment,  the  court  could  con- 
trol it  if  coupled  or  attended,  as  is  alleged,  with  fraud.  The 
assessment  for  the  church  prpperty  ought  to  be  made  upon 
the  common  fund  of  the  District,  not  upon  the  property  im- 
mediately adjoining.  Complainant  should  tender  into  court 
the  amount  really  due,  to  be  separated  by  him  in  his  bill, 
before  he  can  ask  or  obtain  a  restraining  or  enjoining  order 
or  dex^ree.  If  the  assessment  is  void,  complainant's  remedy 
is  fall  and  complete  at  law,  and  cannot  ask  the  aid  of  a  court 
of  chancery.  It  is  only  where  some  account  is  to  be  taken, 
or  adjustment  is  to  be  made  of  conflicting  rights,  that  the 
interposition  of  equity  proceedings  can  be  invoked. 

The  complainant's  claim  is  for  adjustment,  but,  before  he 
can  interrupt  the  prima  facie  case  against  him,  he  must  offer 
to  pay  what  really  is  due.  The  bill  shows  that  something  is 
due,  else  it  shows  a  total  absence  of  authority  to  levy  the  tax 
and  issue  the  certificates,  and  that  the  whole  proceedings 
were  void ;  in  which  event  the  remedy  is  complete,  full  and 
adequate,  at  law. 

It  is  true  that  the  bill  alleges  that  the  proceeding  in  issuing 
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the  oertiflcate  agaiost  the  property  of  complainant  was  void 
and  illegal.  Yet,  if  tbat  is  true,  tbe  relief  of  complainant  is 
fall,  adequate,  and  complete  at  law,  and  he  cannot  call  to  his 
aid  the  remedial  powers  or  fanctions  of  a  conrt  of  equity.  If 
Yoid,  it  is  of  no  effect ;  it  needs  no  correction ;  it  needs  no 
remedial  interference;  it  needs  no  correction  of  that  which, 
by  reason  of  its  universality,  is  deficient.  The  deficiency 
does  not  exist  if  the  issoance  of  the  certificate  is  void,  and 
the  remedy  must  be  complete  at  law.  If  the  certificate  is  void, 
it  casts  no  cloud  upon  the  title  such  as  the  law  requires  to 
be  removed  by  the  interposition  of  a  court  of  equity.  But  if 
there  are  equities  or  adjustments  between  the  parties,  then 
the  peculiar  remedies  afforded  in  chancery  may  be  resorted 
to.  When  these  are  resorted  to,  the  court  can  require  the 
•complainant  to  perform  what  may  be  necessary  on  his  part 
before  proceeding  any  further  in  the  case. 

The  case  before  ns  comes  within  the  rules  stated,  and  the 
complainant  must  abide  by  them  or  his  bill  be  dismissed. 

The  majority  of  tbe  court  think  that  the  injunction  should 
be  made  permanent,  and  this  is  my  dissent  from  their  ruling. 
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TUOHY,  EXECUTOK,  vs.  MART  MARTIN  BT  AL. 

In  Equity— No.  3737, 

I.  A  devise  of  land  After  payment  of  debts  is  a  charge  on  the  land,  and 

when  tlie  personal  assets  are  exhausted,  the  executor  may  file  a  bill 
for  the  sale  of  the  real  estate  to  pay  such  debts,  and  the  creditora 
need  not  be  made  parties  to  such  bill. 

II.  When  a  testator  devises  lands  after  his  debts  are  paid,  and  in  a  snbae* 

quent  part  of  the  will  directs  that  a  particular  lot  shall  be  aold  »t 
public  anction  and  the  proceeds  applied  to  the  expenses  of  a  mona- 
ment  to  be  erected  at  his  grave,  it  was  held  that  the  cost  of  the 
monument  was  a  first  lien  upon  such  lot,  and  to  that  extent  was  a 
limitation  upon  the  preceding  general  clause  in  respect  to  the  pay- 
ments of  debts. 

STATEMEKT  OF  THE  CASE. 

John  A.  Oately  made  his  will  January  11, 1873,  and  directed 
therein,  '^after  his  debts  and  funeral  charges  were  paid,"  first, 
that  a  marble  monument  should  be  put  upon  his  grave,  the 
expense  thereof  not  to  exceed  $1,000,  and  that  part  of  his 
property  situated  on  the  corner  of  B  and  Twelfth  streets  north- 
east be  sold  for  cash,  at  public  auction,  and  that  the  proceeds 
thereof  should  be  appliod  to  the  payment  thereof.  The  lot 
thus  designated  is  situated  in  square  1010.  The  second  de- 
vise is  to  his  brother,  Patrick  Oately,  and  his  heirs,  and  com- 
prehends the  balance  of  testator's  property  in  said  square 
1010.  The  third  devise  is  to  his  sister,  Mrs.  Mary  Martin,  of 
his  property  in  square  419  in  fee-simple.  These  are  the  only 
devises  necessary  to  be  stated  in  order  to  comprehend  the 
decision. 

The  complainant,  who  is  the  executor,  had  a  monument 
erected,  the  cost  of  which,  $1,000,  is  due  the  contractor.  The 
personal  estate  has  been  exhausted,  and  there  still  remain 
debts  due  to  certain  creditors  amounting  to  several  hundred 
dollars.  The  complainant  represents  that  there  is  no  per- 
sonal property  out  of  which  to  pay  these  debts,  and  he  there- 
fore prays  for  leave  to  sell  all  the  real  estate.  The  land  de- 
vised to  Mrs,  Martin  in  square  419  is  enonml>eied  with  a 
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mortgage  for  $1,000,  and  she  claims  that  an  account  should 
be  taken  of  the  debts,  and  the  amount  chargeable  against  the 
property  so  devised  to  her  be  ascertained,  and  she  be  allowerd 
to  pay  it,  and  hare  saiid  property  conveyed  to  her,  subject  to 
the  aforesaid  mortgage.  Patrick  Gately,  the  other  devisee, 
answers  to  the  same  eflfect  with  reference  to  the  property 
devised  to  him  in  square  1010.  The  report  of  the  auditor, 
who  stated  the  account,  shows  debts  amounting,  in  the  whole, 
to  the  sum  of  $843.72.  The  value  of  the  property  in  square 
419  is  $2,500,  that  in  square  1010  is  $1,750,  of  which  $500  is 
because  of  a  new  house  in  course  of  erection  by  the  said 
Patrick  Oately,  commenced  since  the  death  of  the  testator. 
Exceptions  were  filed  to  the  auditor's  report,  and  the  court, 
on  the  14tb  of  Feb'mary,  1876,  ordered  that  the  property  in 
square  1010  be  specifically  charged  with  the  payment  of  the 
$1,000  as  the  cost  of  the  monument,  and  with  the  snm  of 
$120.53  and  interest  for  the  debts  and  expenses,  and  that 
the  residue  of  such  debts  and  expenses  be  chargeable  to  the 
property  devised  to  Mary  Martin,  and  that  they  have  leave 
to  retain  the  property  devised  to  them  by  paying  to  the  clerk 
of  the  conrt  said  sums  respectively.  From  this  decree  Mary 
Martin  has  appealed.  The  grounds  of  her  appeal  cannot  be 
better  stated  than  in  the  learned  brief  of  her  counsel,  which 
is  given  below  in  full. 

John  W.  Frazee  for  complainant : 

1st.  This  is  a  bill  filed  by  the  executor  in  behalf  of  certain 
creditors  of  John  A.  Oately,  deceased. 

2d.  The  real  estate  of  John  A.  Gately  is  specifically  de- 
vised, one  portion  to  Patrick  Gately,  and  the  other  to  his 
sister,  Mary  Martin. 

3d.  The  devise  to  Patrick  Gately  is  specifically  charged  in 
the  will  with  the  cost  of  a  monument. 

4th.  The  devise  to  Mary  Martin  was  encumbered  during 
the  life-time  of  the  testator. 

5th.  The  debts  proven  and  allowed  by  the  special  auditor 
aggregate  $843.72. 

6th.  The  defendants,  Patrick  Gately  and  Mary  Martin, 
have  been  in  possession  of  the  property  devised  to  each,  re- 
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spectively,  for  more  than  three  years,  and  have  received  the 
rents,  issues,  and  profits  from  the  sAme. 

7th.  The  time  aUowed  the  defendants,  Gately  and  Martin^ 
in  which  to  redeem  the  estate  devised  to  theaof,  ipespectively^ 
by  the  decree  of  February  14, 1876,  has  eicpired. 

8th.  No  authorities  ate  herewith  cited  as  refertoee,  as  the 
only  question  involved  in  the  appeal  is  '^  the  i^portionment 
of  the  debts  found  to  be  due  the  creditors.^ 


Thomas  Jesup  Miller  for  Mrs.  Martin : 

The  bill  should  be  dismissed— '  •' 

Ist.  Because  there  is  no  proper  party  plaintiff. 

The  bill  is  filed  by  an  executor  to  have  the  real  estate 
of  his  testator  sold  for  the  payment  of  his  debts;  it  ia 
not  a  creditor's  bill,  though  it  aims  to  address  itself  to  the 
jurisdiction  of  the  court  for  administering  assests.  {Ham- 
mond vs.  Hammon,  2  Black.,  306.)  The  creditors  are  none 
of  them  parties  to  and  so  not  bound  by  the  proceedings  ia 
the  suit.  This  jurisdiction  of  chancery  is  founded  upon  the 
principle  that  it  is  the  doty  of  the  court  to  enforce  the  execu- 
tion  of  trust ;  that  heirs  and  personal  representatives  are 
bound  to  apply  the  property  in  their  respective  hands  to  the 
payment  of  debts  and  legacies.  Obviously,  then,  a  creditor 
is  the  proper  party  to  call  for  the  exercise  of  this  jurisdiction. 
The  executor  cannot  maintain  this  suit.  His  duty  is  to  deal 
with  the  property  committed  to  him  by  the  will,  {Bush  vs* 
Ware,  15  Pet.,  93.)  When  that  has  been  accounted  for  and 
dispo^ed  of,  his  duty  and  his  powers  end.  The  effect  of  sus- 
taining this  bill  would  be  to  give  to  personal  representatives 
the  power  to  administer  real  as  well  as  personal  assets.  ^'  Such 
a  doctrine  is  at  war  with  the  spirit  of  allthe  decisions  of  this 
court  on  the  subject."    Collinson  vs.  Ouoensy  6  6.  &  J.^  9. 

2d.  No  sale  could  well  be  made  of  the  property  in  square 
No.  419  unless  Michael  Gately  and  the  children  of  Michael 
Gately  were  parties  defendant,  owing  to  the  words  of  the 
will  devising  that,  and  owing  as  much  to  the  language  of  the 
auditor  in  passing  upon  that  devise. 

Even  should  the  court  entertain  the  bill  as  one  to  admin-^ 
ister  asrets,  the  decree  below  was  erroneous — 
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1st.  In  making  the  cost  of  the  monament  a  first  lien  apoa 
the  property  in  square  1010,  and  thereby  iDcceasiog  the  pro- 
portion of  tiie  debts  of  the  deceased  to  be  borne  by  the  prop- 
erty in  sqnave  419. 

Certainly  ^^  the  general  role  of  marabaling  assets  is  first  to 
apply  the  personal  estate ;  then  land  descended  to  be  sold  for 
the  payment  of  debts ;  then  lands  devised ;  and,  lastly,  es- 
tates specifically  devised,  even  thoagh  they  are  generally 
charged  with  the  payment  of  debts."  Chase  vs.  Lockeman^  4 
G.  &  J.,  185 ;    Wyw  vs.  Smith,  4  G.  &  J.,  295. 

In  this  case  the  personal  property  having  been  exhausted, 
and  the  only  two  parcels  of  real  estate  having  been  specifi- 
cally devised,  the  debts  would  have  been,  even  had  the  will 
not  made  them,  [Pentdch  vs.  Chapman,  9  Pet.,  4G9,)  the  first 
charge,  aud  they  should  be  marshaled  between  the  two  par- 
cels in  the  ratio  of  the  values  in  the  first  iustauce,  and  there- 
after the  balance  of  that  in  square  1010  might  be  applied  to 
paying  for  the  monument. 

2d.  In  marshaling  the  debts  and  estimating  the  value  of 
the  property  in  square  No.  1010  at  $1,250,  whereas  the  only  evi- 
dence was  that  it  was  worth  $1,750,  the  new  house  on  the 
land,  by  whomsoever  built,  in  equity  as  well  as  at  law,  be- 
came a  part  of  the  reality  upon,  the  maxim  cujus  est  solum  ejus 
est  iLsque  ad  ccelumy  {Mott  vs.  Palmer,  1  Comst.,  564 ;  Hill  vs. 
Shoemaker,  1  MacA.,  310,)  and  therefore  became  subject  to 

the  debts  of  the  deceased. 
3d  In  allowing  the  claim  of  Hugh  Downey  for  $209.    The 

claim  was  for  money  due  to  him  for  services  of  himself  and 

wife,  room-rent,  damages,  &c.,  amounting  to  $289.50.    The 

auditor  disallowed,  as  not  proved,  five  items,  amounting  to 

$77,  reduced  another  item  $15,  and  allowed  credit  for  a  sum 

paid  to  him,  $20,  making  $112,  which,  deducted  from  $289.50, 

by  the  auditor's  system  of  arithmetic,  confirmed  by  the  court, 

leaves  $209.   An  additional  reduction  ought  to  have  been  made 

of  $70  for  the  services  of  Downey's  wife,  which  he  certainly 

cannot  recover  in  his  own  name. 

4th.  In  allowing  the  sum  of  $843.72.  The  bill  represented  as 

due  $972.87.    The  auditor  rejected  of  these  the  <void  legacy 

of  $300,  and  some  $200,  owing  to  errors,  &c.,  additional.    A 

large  part  of  this  diflFerence  is  made  up  of  J.  W.  Frazee's 

(attorney)  fee,  $200,  costs  of  this  suit  taxed  by  clerk,  $37.70, 
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and  aaditdr's  fee,  8100.  The  body  ot  the  report  do^s  not 
mention  tb^se  claims;  the  evidence  throws  no  li^t  open 
them.  In  point  of  fact,  these  dstims  ai«  for  plaiiitlff's  person  al 
costs  in  this  cause  and  bis  attorney's  fee«  The  aadltor  was 
ordered  to  ^<  report  the  legal  charges  against  the  estate." 
His  ciompensation  sh6ald  be  fixed  by  the  court  ander  Bale 
79.  Perhaps  it  might  be  proper  for  the  anditor  to  recommend 
to  the  court  that  his  ffee,  taxed  costd,  and  at  fee  for  plaintffTs 
attorney  should  be  paid  by  the  defendants,  bnt  cer tainly  they 
do  not  belong  in  this  schednleL 

Mr.  Justice  MacArthue  delivered  the  opinion  of  the 
court: 

An  objection  is  taken  to  the  bill  of  complainant  because  it 
is  filed  by  the  executor  instead  of  the  creditors.  The  personal 
assets  are  exhausted,  and  the  object  of  the  bill  is  to  have  the 
real  estate  sold  and  the  proceeds  applied  to  the  payment  of 
debts.  Whether  an  executor  can  apply  for  this  relief  depends 
in  a  great  measure  upon  the  language  of  the  will.  It  reads 
as  follows:  ^'And  after  my  debts  and  funeral  charges  are 
paid,  I  desire,"  &c.  It  has  often  been  decided  that  a  devise 
of  real  estate  after  payment  of  debts  is  a  charge  on  the  land. 
The  cases  to  this  effect  are  reviewed  in  Fenicick  vs.  Chapman^ 
9  Pet.,  469,  and  the  Supreme  Court  recognized  and  estab- 
lished the  doctrine.  There  can  no  longer  be  any  doubt  that 
when  land  in  a  devise  is  charged  in  a  previous  clause  of  the 
will  with  the  payment  of  debts  and  funeral  charges,  they 
constitute  a  lien  upon  the  land,  and  when  the  personal  prop- 
erty is  exhausted  it  becomes  equitable  assets,  and  must  pass 
through  the  hands  of  the  executor  before  it  can  be  applied  to 
the  benefit  of  creditors.  The  duty  of  the  executor  is  then  to 
look  to  the  Isind  in  order  to  carry  out  the  intention  of  the  tes- 
tator. In  the  case  already  cited  the  court  clearly  intimates 
that,  where  lands  are  devised  charged  with  a  lien  for  the 
payment  of  debts,  the  creditors  need  not  be  made  parties  to 
a  bill  by  the  executor  for  leave  to  sell  the  land  for  that  pur- 
pose. In  such  suit  the  creditors  may  be  allowed  to  make 
themselves  parties,  and  may,  for  good  cause  shown,  have  the 
executor  enjoined  from  selling,  except  on  such  terms  as  will 
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be  fair  and  reasonable;  otherwise  a  court  of  equity  will 
direct  him  to  carry  out  the  manifest  intention  of  the  testator. 
The  will  also  contains  a  clause  in  the  following  words: 
^*  First,  I  desire  that  after  my  decease  a  marble  monument 
be  put  upon  my  grave,  the  expense  thereof  not  to  exceed  one 
thousand  ($1,000)  dollars,  and  that  part  of  my  property  situ- 
ated on  the  corner  of  Band  Twelfth  streets  northeast  be  sold 
for  cash,  at  public  auction,  and  the  proceeds  thereof  t>e  ap- 
plied for  that  purpose."  This  is  the  same  land  that  is  sub- 
sequently devised  to  Patrick  Oately.  The  devise  to  Mrs. 
Martin  comprised  other  property,  situated  on  Seventh  street. 
The  decree  of  the  court  below  decided  that  the  cost  of  the 
monument  was  a  first  lien  upon  the  lot  devised  to  Patrick 
Oately,  and  ought  to  be  deducted  from  the  value  of  the  lot  in 
marshaling  the  assets.  We  have  seen  that  the  debts  were 
charged  generally  upon  the  real  estate.  But  the  testator 
afterward  directs  with  great  particularity  that  this  lot  should 
be  sold  at  public  auction,  and  the  proceeds  applied,  not  in 
the  first  instance  to  the  payment  of  creditors,  but  to  the  ex- 
pense of  a  monument.  This  would  seem  to  imply  as  strongly 
as  any  language  could,  short  of  an  express  declaration,  that 
this  particular  parcel  of  land  was  to  be  sold  in  the  first  place 
CO  provide  the  means  for  carrying  out  the  deceased's  will 
regarding  a  monument,  and  is  to  this  extent  a  limitation  upon 
the  preceding  general  clause  in  the  will  in  redpect  to  the  pay- 
ment of  his  debts.  He  nndoubtedly  believed  that  his  real 
and  personal  property  were  more  than  sufficient  in  value  to 
satisfy  all  just  claims  against  his  estate.  The  devise  to  Mrs. 
Martin,  bis  sister,  was  liable  to  an  incumbrance  for  about 
the  same  amount  as  he  imposed  upon  the  lot  devised  to  his 
brother,  and  this  was  probably  the  reason  of  that  proviso, 
and  he  clearly  intended  that  both  should  be  liable  in  pre- 
cisely the  same  extent  to  the  payment  of  debts  upon  a 
deficiency  of  personal  assets.  The  decree  permitting  the 
devisees  to  redeem  upon  paying  the  proportion  named  ought 
to  be  afdrmed. 

HuMPHBETS,  J.,  expressed  himself  dubitante  on  one  point, 
that  is,  whether  any  charge  ought  to  be  made  upon  Mrs.  Mar- 
tin's devise  until  the  exhaustion  of  the  estate  specially  en- 
cumbered by  the  expense  of  the  monument. 
37  D 
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JOHJr  A.  GRCfMBINIE  ts.  MA-YOft,  BOARD  OF  ALDEE- 
ME2r,  AND  BOARD  OP  CJOStMON  COUNCIL  OP  THE 
CITY  OP  WASfllNGtON. 

f 

AT  LaVt.— No,  6149. 

I.  The  late  corporation  of  Washington  City  was  not  liable  for  the  wrong- 

fal  act  of  a  police  magistrate  and  of  a  member  of  the  Metropolitan 
police  force,  committed  in  an  attempt  toenforbe  an  unavtthorfsed  ordi- 
nanoeof  theeity. 

II.  A  i)Olice  magistrate  or  a  member  of  the  Metropolitan  police  force  is  not 

a  servant  of  tbe  oltyin  regard  to  wliom  thedootiftna  of  regp^titkat 
$upetior  appliea. 

III.  The  ordinance  passed  on  the  27th  day  of  May,  18S7,  by  the  corporation, 
nf  Washington  City,  regulating  the  sale  of  fresh  meats  in  the  mar&eta 
of  the  city,  is  not  in  violation  of  the  charter.— BIicAktuob,  J. 

This  was  an  action  commeoced  Against  the  late  corpora- 
tion of  Washington  Oity  in  1869.  The  declaration  alleged 
that  the  defendants  wrongfully  and  without  authority  of  law 
and  in  disregard  and  violation  of  its  charter,  to  wit,  on  the^ 
27th  day  of  May,  1857,  passed  a  law  in  the  following  words, 
to  wit : 

^^It  shall  not  be  lawful  for  any  person  or  persons  to  sell  or 
offer  for  sale  fresh  meats  of  any  kind  in  either  of  the 
markets  in  tliis  city  except  at  the  stalls  or  stands  rented 
and  known  as  butchers'  stalls  or  stands:  Providedy  how- 
every  That  farmers,  graziers,  or  raisers  of  cattle,  may  b& 
permitted  to  offer  meat  of  their  own  raising  in  quantity  not 
less  than  one-quarter  of  an  entire  carcass ;  and  for  each  and 
every  infraction  of  any  of  the  provisions  of  this  section  the 
person  or  persons  so  offending  shall  forfeit  the  meat  so  offered 
for  sale,  and  pay  a  fine  of  not  less  than  five  nor  more  than 
ten  dollars ;  the  meat  so  forfeited  shall  be  conveyed  to  the 
almshouse  for  the  use  of  the  poor ;  but  nothing  In  this  sec- 
tion shall  be  construed  as  applied  to  the  sale  of  the  meat  of 
wild  animals." 

The  declaration  then  avers  that  afterwards,  to  wit,  on  the 
30th  day  of  March,  1869,  to  wit,  in  the  city  aforesaid,  the 
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defeodaots,  by  their  officers,  agents,  and  employes,  to  wit, 
one  John  T.  C.  Glatke,  then  a  police  magistrate  in  and  for 
the  city  aforesaid,  and  one  Patrick  OHare,  then  a  policemau 
in  apd  for  the  cit^y  afcH^esaid,  nnlawfally,  and  by  force  and 
arms,  arrested,  seised,  f»d  impriseoed  the  plaintiff,  nud 
caused  and  procnred  the  plaintiff  to  be  arrested^  seised,  and 
imprisoned ;  and  also,  to  wit,  on  the  day  and  year  last  afore, 
said,  to  wit,  at  the  county  aforesaid,  levied,  and  caused  and 
procnred  to  be  levied  and  collected  from  the  plaintiff,  a  fine 
of  $5 ;  and  alsp,  at  the  said  time,  when,  &c»,  the  defendants, 
by  their  said  officers^  ageotSj.and  employes,  unlawiully  seized 
and  '^conveyed  to  the  almshonse,  for  the. use  of  the  poor," 
the  property  of  th^e  plaintiff^  to  wit,  thirteen  dead  calves  of 
large  valoe^  to  wit,  of  the  value  of  $100,  to  wit,  in  the  city 
aforesaid,  and  caased  and  procured  to  be  seiaed  and  ^<  con- 
veyed to  the  almahooae,  for  the  use  of  the  poor,"  the  property 
of  the  plaintiff,  to  wit,  thirteen  dead  calves  of  large  value,  to 
wit,  of  the  value  of  $100,  to  wit,  in  the  city  aforesaid. 

The  cause  of  action  is  variously  stated  in  other  counts  to 
the  same  effect. 

The  defendant  demurred  to  the  declaration  because — 

Ist  The  defendants  are  not  liable  for  the  arrest  and  fine 
of  plaintiff  and  the  seizure  of  his  property  by  a  magistrate 
and  policeman  under  color  of  a  by-law  passed  in  disregard 
and  violation  of  their  charter  as  a  corporation. 

2d.  There  is  no  averment  of  special  authority  from  the  cor 
poration  to  the  magistrate  and  policeman  named  as  the  tort 
feasors. 

3d.  A  municipal  corporation  is  not  liable  for  the  judicial 
acts  of  a  magistrate. 

4th.  The  defendants  are  not  liable  for  the  torts  of  a  mem- 
ber of  the  Metropolitan  police. 

5th.  The  second,  third,  fourth,  and  fifth  counts  do  not 
aver  any  tort  on  the  part  of  defendants. 

The  circuit  court  sustained  the  demurrer,  and  the  case  is 
now  here  on  appeal. 

M.  Hiompson^  for  plaintiff,  cited  the  following  authorities 
as  to  the  liability  of  the  defendants : 

Green's  Brice's  Ultra  Vires,  205,  269  -,  ib.,  261,  262,  and 
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DOte,  and  618 ;  2  Dillon  on  Corpa.,  752 ;  2  ibby  770^  and  DOtes, 
&c. ;  2  ib.y  771  -,  Angell  &  Ames  on  Gorp&,  Sll,  385  y  Howell 
vs.  Bufftdoy  15  N.  Y.,  512 ;  Sumner  v&  J^a^  Pariskj  4  Piek., 
361 ;  Lee  vs.  iSan<2y  Hi2^,  40  N.  Y.,  442 ;  iSMand  vs.  Saint 
LouiSy  36  Jlo.,  546  ^  ^itoi  vs.  Ci^  o/  Deoaiwr^  28  111.,  332 ; 
11  Gray,  345 ;  BickmonA  vs.  Long^s  Administrator^  17  Gcatt., 
Va.,  375. 

William  Bimey  for  defendant : 

Ist.  The  ordinance  in  question  is  antborised  by  the  charter 
of  1848,  in  force  at  the  date  of  the  ordinance. 

Charter,  section  23,  gives  the  right  to  regulate  and  estab- 
lish markets^  and  section  25,  to  ^'pass  all  laws  which  shall 
be  deemed  necessary  and  proper  for  carrying  into  execution 
the  powers  vested  in  the  said  corporation.'' 

The  ordinance  was  a  proper  regulation  to  keep  the  sellers 
of  meats  to  that  part  of  the  market  which  had  been  assigned 
to  them. 

2d.  If  the  ordinance  is  void,  the  corporation  is  not  liable  for 
acts  of  its  officers  under  it. 

Anthony  vs.  Adams^  1  Mete,  284 ;  Walling  vs.  Shreveportj 
5  La.  An.,  660 ;  Boyland  vs.  Mayor j  1  Sandf.,  27 ;  Ouyler  vs. 
BochesteTy  12  Wend.,  165 ;  Sioift  vs.  Willia^nsbnrgh,  24  Barb., 
427  5  Starr  vs.  Rochester^  6  Wend.,  564 ;  Morrison  vs.  Law- 
rencCj  98  Mass.,  210. 

3d.  The  declaration  should  have  averred  that  the  corpora- 
tion specially  directed  Messrs.  Clarke  and  O'Hare  to  commit 
the  wrong  complained  of,  or  approved  and  adopted  their 
acts.  2  Dillon,  770,  773;  Fox  vs.  Northern  Libertietj  3 
Watts  &  S.,  103 ;  ButtricJc  vs.  Lowell,  1  Allen,  172. 

4th.  The  corporation  is  not  liable  for  the  wrongful  acts  of 
a  police  magistrate. 

The  justices  of  the  peace  were  appointed  by  the  President. 
See  act  of  May  i7, 1848. 

By  the  37th  section  of  the  Metropolitan  police  organic  act, 
of  August  6,  1861,  the  board  of  police  was  directed  "  to 
select  and  employ  from  among  the  duly  appointed  and  qaali- 
fied  justices  of  the  peace"  police  magistrates. 

By  the  38th  section,  the  police  magistrates,  so  selected, 
were  '^empowered  to  hear  all  cases  of  offense  against  statu- 
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tory,  oorporatioQ,  or  oomiBon  law,  of  whioh  the  board  of 
police  is  charged  bj  law  with  the  execution.''  All  fines  im- 
posed were  to  be  paid  by  said  magistrates  to  the  treasarer 
of  the  board  of  police* 

By  the  5th  section  it  was  made  the  doty  of  the  board  of 
police  to  enforce  all  laws  of  the  city  properly  applicable  to 
police  or  health. 

5th.  The  corporation  is  not  liable  for  the  torts  of  a  member 
of  the  Metropolitan  police. 

The  police,  organisced  Angast  6, 1861,  by  act  of  Congress, 
was  distinct  fi*om  the  C(H*poration  of  Washington  and  inde- 
pendent of  it.  Neither  the  magistrate  nor  the  policeman 
O'Hare  was,  in  any  legal  sense,  the  officer  of  the  city  of 
Washington ;  the  corporation  had  not  appointed  him ;  conld 
not  control  him  in  the  discharge  of  his  duties ;  conld  not 
continue  him  in  office  or  remove  him,  and  could  not  hold 
him  responsible  in  any  way  for  the  manner  in  which  he  dis- 
charged his  trust.  The  remedy  in  such  cases  must  be  sought 
against  the  officers  personally.  2  Dillon's  Mun«  Corp.,  772, 
779;  The  Mayor  vs.  Bailey j  (Croton  Dam  Case,)  2  Denio,  433, 
447;  WalcoU  vs.  &  BwampscoUj  1  Allen,  101;  White  vs. 
PhiUipstonj  10  Mete.,  108 ;  Hafford  vs.  JTw  Bedford^  16  Gray, 
297 ;  Grigg  vs.  Footer  4  Allen,  193,  41 ;  BuUrieJc  vs.  Loioell^  1 
Allen,  172;  Morrison  vs.  Lawrence^  98  Mass.,  219;  Russell 
vs.  The  Mayor,  2  Denio,  461,  481. 

Mr.  Justice  MacAsthur  delivered  the  opinion  of  the 
court: 

We  think  there  is  no  foundation  upon  which  this  action 
can  be  maintained  against  the  defendant.  There  is  no  aver- 
ment in  the  declaration  that  the  corporation  specially  author- 
ized the  magistrate  who  issued  the  process,  or  the  policeman 
who  executed  it,  to  arrest  the  plainti£F  or  to  convert  his 
property,  or  that  at  any  time  subsequently  it  consented  to 
the  alleged  injury,  or  ratified  it  in  any  manner.  A  justice 
of  the  i>eace  or  a  police  magistrate  is  not  in  any  just  sense 
an  agent  and  servant  of  the  city,  in  regard  to  whom  the  doc- 
trine of  respondeat  superior  applies.  He  exercises  judicial 
authority,  having  jurisdiction  in  certain  cases  conferred  by 
the  statute.    If  be  exceeds  that  jurisdiction,  the  corporation 
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has  DO  power  to  control  hioiY  uor  can  it  direct  tlie  mode  or 
manner  in  which  he  administers  the  law.  Neither  he  nor 
the  policeman  are  appointed  by  the  corporation.  Their 
daties  in  regard  to  preserving  tbe  peace  i»ml  OJieeutuig  l#gul 
process  are  derived  from  acta  of  Congress.  The  tort  set  up 
in  the  declaration  is  that  Clarke,  as  police  magistrate,  and 
O'Hare,  as  a  policeman,  wrongfully  arrested  the  plaintiff,  and 
iioUected  a  fine  from  him,  and  conveyed  to  the  almsboQse,  Cor 
the  use  of  the  poor,  thirteen  dead  caives,  tbe  property  of  the 
plaintiff.  But  there  is  no  allegiMa(Hi  ar  pxietonse  that-  the 
property  thos  converted  ever  came  to  tbe  use  or  posesasion 
of  the  defendant.  It  is  admitted  that  these  proceedings 
were  resorted  to  for  the  purpose  of  enfbrcing  the  city  ordi- 
nance set  forth  in  the  declaration.  Now,  whether  this 
ordinance  was  without  authority  of  law  and  in  violation  of 
the  charter  was  a  question  which  the  magistrate  had  to 
determine  for  himself,  and  the  corporation  had  no  responsi- 
bility in  regard  to  his  decision.  It  was  a  judicial  question. 
Can  it  be  pretended,  if  he  decided  that  the  ordinance  was 
not  in  violation  of  the  charter,  that  the.  city  would  be  liable 
for  a  mistake  in  that  respect  ?  It  might  as  reasonably  be 
said  that  the  District  would  be  liable  for  an  act  of  tbe 
United  States  marshal  if,  upon  an  execution  issued  by  this 
court  against  tbe  plaintiff,  he  should  sieze  the  dead  calves  of 
another  man.  The  only  liability  in  such  case  is  against  the 
officer  as  an  individual,  and  it  has  never  been  supposed  that 
the  public  was  at  all  to  blame.  It  c^^pears  to  the  justice 
delivering  this  opinion  that  the  ordinance  in  question  was 
authorized  by  the  charter,  but  whether  this  is  a  correct 
interpretation  can  make  no  difference,  as  we  do  not  think 
the  corporation  was  liable  for  tbe  wrongful  acts  of  a  police 
magistrate  or  of  a  member  of  the  Metropolitan  police  force. 
Miller  TB.  Iron  Company ^  29  Mo.,  122;  ButtfHek  vs.  Cit^  of 
Lowelly  1  Allen,  172 ;  Fox  vs.  Northern  Liber ties^  3  Watts  & 
S.,  103. 
Judgment  af&rmed. 
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IS  BB  KAULO  POOLBi,  OtHBBWiaB  JOHN  HENBY 

POOLB. 

Ax  liAW.— No.  11031. 

i.  No  person  has  a  rigbt  to  sae  ont  a  writ  of  hxibeas  corpus  on  behalf  of  a 
minor,  unlese  it  appears  that  sacli  person  has  a  right  to  tbe  oofltody 
or  GQHtrqiof  tlie  mia^r,  or.  liae.  been  invited  by  the  nUnor  to  eue  out 
socb  vj:it|  or  l;y  his  gu^ian  or  pf^rents,  or  by  sovae  one  entitled  by 
law  to  interfere  with  his  oostody* 

II*  It  is  irregD)ari  bofpre  the  parties  against  whou^  the  writ  was  issued 
have  made  any  return  thereto,  to  order  the  minor  forthwith  to  be  de- 
livered into  the  custody  of  the  party  who  sued  out  the  writ. 

■ 

IIL  The  writ  of  kahea^  corpus  is  a  common-law  writ,  and  may  be  issued 
by  any  justice  of  this  court,  at  chambers  and  in  vacation. 

IV.  The  minor  was  a  child  seven  or  eight  years  of  i^e,  and  was  in  charge 
of  his  brothers,  who  were  acrobats,  and  he  appeared  at  their  exhibi- 
tions and  performed  acrobatic  feats.  This  he  did  willingly,  and  was 
anxions  to  costinue  wi^  tbem.  Mediool  witnesses  differed  as  to  the 
eiEaet  of  tills  performance  upon  hia  physical  system.  He  expressed  a 
preference  to  remain  with  his  brother^  who  had  cared  for  and  treated 
.  him  kindly.  There  was  no  evidence  that  he  was  restrained  of  his 
liberty.    The  writ  was  dismissed. 

Y.  It  seems  now  to  be  a  well-settled  rule  of  law,  that  whether  the  court 
will  regard  the  preference  oif  the  minor  for  a  guardian  depends  ujKm 
the  reasonableness  of  his  wish  and  the  intelligence  which  he  exhibits. 

TI.  The  writ  of  haheae  eorpvs  confers  no  Jurisdiction  to  appoint  guardians 
of  infimtftf  to  superintend  their  education,  and  to  inatruct  them  in  cor- 
rect habits  of  l^fe.  A  court  of  chancery  is  the  appropriate  tribunal  for 
such  a  pur/i>se. — MacAktuuu,  J. 

STATEMENT  OP  THE  CASE. 

On  the  Idtb  day  of  November,  A.  D.  1875,  Theodore  F. 
Gatchel,  assaming  to  act  as  next  friend  of  said  John  Henry 
Poole,  (an  infant  aged  seven  years,)  exhibited  in  t^is  honor- 
able court  his  petition  alleging  that  said  Zaulo  Poole  was  an 
infant  five  years  old,  and  was  unlawfully  restrained  of  his 
liberty  by  two  men  calling  themselves  the  Foole  brotherSy  who 
compelled  him  to  perform  acrobatic  feats  of  the  most  danger- 
ous character,  imperiling  hid  life  and  limbs,  praying  that  the 
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writ  of  habeas  corpus  isime  to  said  Foole  brothers^  eommand- 
ing  them,  &c. 

On  the  same  day  the  <writ  issaed  ainl  a  preliminary  hearing 
was  had,  and  it  was  ^vOcdered,  this  13di  diaiy  df  November, 
A.  D.  1875,  that  tha  child  called  Zaolo  Poole  be  committed 
to  the  custody  of  Theodore  F.  Gatcbel  aatil  farther  orders." 

Oo  the  2d  day  of  December,  1875,  tte  respondents  filed  a 
petition  (for  a  rehearing)  in  the  nature  of  a  retam  to  said 
writ,  in  which  they  set  forth  that  they  and  their  brother, 
John  Henry,  were  snbjects  of  Her  Majesty  the  Qaeen  of  Great 
Britain ;  that  said  infant  was  not  illegally  restrained  of  his 
liberty,  nor  was  he  ever  compelled,  or  ever  permitted,  to 
perform  acrobatic  feats  of  a  dangerous  charaoter;  that  the 
feats  said  infant  was  permitted  to  perform  were  entirely  safe ; 
that  the  exercise  tended  to  the  manly  development  of  the 
boy's  physical  system,  and  to  the  healthful  advantage  of  his 
entire  system;  that  such  exercise  was  not  contrary  to  pabUc 
morals,  nor  was  it  inhibited  by  any  law  or  local  ordinance; 
that  such  exercises  as  respondents  were  engaged  in  had  been 
recognized  by  a  large  proportion  of  the  civilized  world  from 
time  immemorial;  that  said  infant  (their  brother)  was  at- 
tached to  them  by  the  strongest  ties  of  fraternal  affeetion ; 
that  he  was  with  respondents  by  consent  of  their  mother,  (re- 
siding at  Manchester,  England,)  with  the  full  knowledge  that 
respondents  were  professional  acrobats,  and  that  they  in- 
tended to  make  a  professional  tour  through  several  of  the 
principal  cities  of  the  United  States ;  that  by  reason  of  the 
proceedings  aforesaid  they  had  been  compelled  to  remain  in 
Washington  much  longer  than  they  had  int^ided,  whereby 
they  had  canceled  their  engagements,  &c. ;  that  it  was  not 
competent  for  said  justice  to  deliver  said  infant  into  the  cus- 
tody of  another,  a  stranger;  that  such  action  on  the  part  of 
said  justice  was  a  virtual  determination  of  the  question  of 
guardianship  for  said  infant,  which  they  submitted  coold  not 
be  done  on  habeas  carpus;  that  said  infant  was  intelligent 
enough  to  exercise  a  proper  discretion  as  to  who  shonld  have 
the  custody  of  his  person,  and  that  he  should  have  been  al- 
lowed the  privilege  of  making  his  election  at  said  hearing, 
&c  On  filing  said  paper  the  justice  ordered  that  it  may  be 
filed  as  a  return  to  the  writ. 
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The  ie^timooy  ia  saCBoienUy  referred  to  in  the  opinion  of 
the  conrt*  The  canse  was  heard  before  Mr.  Justice  Wylie,  on 
the  27tjh  Deeember,  1975^  «id  it  was  decreed  that  the  said 
John  HenQT  Poole  (Zaulo)  be  eootinaed  in  the  care  of  Theo- 
dore  F.  Oatohel  nntil  he  shall  be  provided  with  a  permanent 
hoBie  with  some  saitaUe  person,  acoo.^ding  to  the  provisions 
of  law  in  sach  ease  made  and  provided. 

The  caoae  is  now  here  apon  appeal  from  this  order. 

Francis  Miller  for  petitioner. 

L,  G.  Sine  and  Sidney  T.  Thomas  for  respondents : 

As  jonr  honors  will  no  doabt  find  it  necessary,  in  the  dis- 
positiot^  of  this  case,  to  pass  npon  the  qnestion  of  jurisdic- 
tion only,  we  will  not  trouble  you  with  an  extended  argu- 
ment npon  that  branch  of  the  case,  as  the  absence  of 
jnrisdieiioDal  facts  is  considered  as  being  too  apparent  in 
the  record  to  require  it.  We  contend  that,  as  the  petition 
in  the  case  alleges  Ulegal  restraint,  and  prays  for  the  writ  of 
habeas  carpus  to  release  from  or  inquire  into  the  alleged  nu- 
lawfal  resteaint,  it  was  incompetent  for  the  court  to  go  aoy 
further  than  to  inquire  into  the  question  raised  hy  the  petition^ 
and  remove  the  alleged  restraint  if  found  to  exist,  otherwise 
to  disnodas  the  petition.  The  power  of  the  conrt  extended  no 
fhrther.  The  right  of  guardianship  to  an  infant  cannot  be 
tried  npon  a  hdbms  corpus,  says  Walworth,  chancellor,  {71 
PeopiU  vs.  Mercein,  8  Paige.  It  is  not  contended  that  this  court, 
having  Jurisdiction  of  (the  person  of)  infants,  might  not 
deprive  the  iiitber  of  their  custody,  when  it  appeared  that 
he  was  guilty  of  gross  ill-treatment  or  cruelty  to  his  infant 
children,  or  that  he  was  in  the  constant  habit  of  drunken- 
ness and  blasphemy,  or  low  and  gross  debauchery,  &;c.,  ^^aod 
appoint  a  suitable  person  to  act  as  guardian  and  take  care 
of  them,  and  superintend  their  education:"  hut  such  power 
must  be  exercised  by  a  proper  proceeding  in  chancery.  How 
the  conrt  below  could  have  assumed  the  amplitude  of  juris- 
diction of  a  court  of  chancery,  indicated  in  the  degree 
appealed  from,  upon  a  simple  Aa&ea«  corpus  proceeding, 
we  are  at  a  loss  to  know,  unless  it  was  done  under  that 
species  of  law  called  judicial  legislation,  the  most  fruitful 
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Qource  of  aooertaiDty  ia  tbe  adauDistncation  of  jos^ioeb  The 
aowTt  of  chancery,  says  Lord  Hardwioke^  ia  BtUler  va.  Free* 
man^  Ambler,  302,  ^'  hm  a  genial  ri^ht  delegated  by:  the 
Grown  as  parens  patrw  for  tbe  beaefil^  o£  auoh.aa  wt  toeapa* 
ble  to  protect/  themaelves.'' 

^<  But  there  must  be  a  emit  dep4Jifiing*  ivelative  to  tbe  ioftat 
or  his  estate  to  entitle  the  ooartrto  this,  joriadictimi.''*— iMd^ 

This  principle  was  (partly)  anaeted  into  a  law  by  Con^reas 
in  1846,  and  is  now  found  in  section  937,  Beviaed  Statutes, 
relating  to  the  District  of  Oolumpbia. 

Sappose  the  relator  should  apply  to  the  juatice  holding 
the  orphans'  court  for  the  appointment  to  the  trast  of  goord- 
ian  to  said  infant.  Before  tbe  oourt  ooold  i^poiot,  irooid  be 
not  have  tp  show  to  its  satisfi^ieii,  firat,  that  tiie  infant  was 
an  orphan ;  second ,  th^t  its  person  and  residei^iee  weve  within  its 
jurisdiction }  third,  that  he  has  or.  is  interested  in  as  estate; 
and,  fourth,  that  he  baa  no  testamentary  gaardiaA  f  Most 
unquestionably  he  would. 

Mr.  Justice  Olin  delivered  tbe  opinion  of  tbe  court : 

In  this  case  a  writ  of  habeas  corpus  was  issued  by  the 
justice  holding  a  special  term  X)f  this  court,  on  the  petition 
of  T.  F.  Oatchel,  commanding  the  '^brothers of  ZauloPode" 
to  bring  the  body  of  the  latter  befor  the  justice  issuing  the 
writ.  The  following  is  a  copy  of  tbe  petition  upon  which 
the  writ  was  issued : 

^^The  petition  of  Theodore  F.  Gatchel,  the  nest  friend  of 
Zaulo  Poole,  represents : 

''That  the  said  Zaulo  Poole  is  a  minor,  five  years  old,  and 
is  unlawfully  restrained  of  his  liberty  by  two  men,  who  call 
themselves  the  ''  Poole  brothers,"  who  compel  him  to  perform 
acrobatic  feats  of  the  most  dangerous  character,  imperiling 
his  life  and  limbs.  Your  petitioner,  therefore  prays  that  the 
writ  of  habeas  corpus  may  issue,  commanding  the  said  ''Poole 
brothers"  to  produce  the  body  of  the  said  Zaulo  Poole  before 
this  honorable  court ;  and  that  such  further  aotion  may  be 
had  in  the  premises  as  to  your  honor  may  seem  just. 

"THEODORE  F.  GATGHEL." 

It  does  not  appear  by  the  return  of  the  marshal,  indorsed 
on  the  writ,  or  by  the  order  made  by  the  justice  upon  the 
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^rit  beings  vetarnedy  wii^tber  the  marshal  brought  Zaulo  into 
ooart,  or  whelher  he  was  brought  befoce  the  jastice  by  the 
Poole  brothers,  agaiott  when  the  writ  waa  iaaaed.  It  does 
afifiear  that^  ontbe  same  di^  apoo  whiob  the  petition  of  Mr. 
<jatchel  was  sworn  to  aud  the  writ-  issued  and  returoed  to 
the  justtoe,  the  foUewiuf  order  was  made : 

^«Ordeied»  thia  13tb  day  of  Noveaiber,  1875,  that  the  ohild 
•ealtod  Zaolo.  Poele  be  comiaitted  to  the  ooatody  of  Theodore 
F.  Gatdiel  until  further  orders.'' 

Nothing  seems  to  have  been  done  in  this  case  after  the 
aomewbat  saoiaiary  order  of  the  Idth  of  November,  before 
<luo^ed,  (au  order  which  no  one  will  cite  as  evideuee  of  the 
*^  law'a  delay^'*)  until  the  seooad  of  Deeember,  when  a  peti- 
tion was  filed  for  a  rehearing  of  the  case.  As  there  had  been 
CO  heariug  at  all,  it  would  have  been  more  properly  desig- 
nated aa  a  pettUon  to  have  the  case  heard.  On  the  back  of 
that  petition  for  rehearing  the  following  indorsement  is 
made: 

*^TUis  petition  may  be  filed  as  a  return  to  the  writ  of  liobeaa 
-corpus. 

"A,  WYLIB. 

^'  Degsmbeb  2)  1875." 

From  this  petition,  verified  by  the  oaths  of  Bicbard  Ed- 
ward Poole  and  Thomas  Poole,  it  appears  that  they,  as  well 
4is  Zaalo,  are  natnral-born  subjects  of  Her  Majesty  Victoria, 
<^aeen  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  that  their  residence  is  in  Lancashire,  England.  And 
after  reciting  the  fact  that  Theodore  F.  Oatchel,  claiming  to 
be  the  next  friend  of  said  infant,  filed  a  petition  in  this  court, 
in  which  it  was  alleged  that  the  said  Zaulo  Poole  was  unlaw- 
fully restrained  of  bis  liberty,  and  reciting  the  material  facts 
in  the  petition  upon  which  the  writ  of  habeas  corpus  was 
issued,  they  state  that  they,  the  petitioners,  had  produced 
the  body  of  the  said  Zaulo  Poole  in  obedience  to  the  writ, 
and  that  thereupon,  on  the  13th  of  November,  the  order  was 
made,  as  hereinbefore  recited,  by  which  the  said  Zaulo  was 
committed  to  the  custody  of  Theodore  F.  Gatchel.  The 
petitioners  then  aver,  and  oflfer  to  maintain  and  prove,  as 
this  honorable  court  may  direct,  that  the  said  infant,  while 
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in  their  castodyf  was  nat  illegally' resti^iued  of  his  liberty, 
nor  was  he,  while  in  their  castody,  compelled,  or  ever  per- 
mitted, to  perform  acrobatic  or  athletic  feats  to  the  peril  of 
his  life  or  limbs.  On  the  contmry,  they  say  that  the  aver- 
meats  of  said  petitioner,  while  they  m&jr  have  b^n  miinten- 
tional,  were  neTertbeless  crael,flnd  absohttely  wiibotit  fbtm- 
dation ;  that  the  athletic  exerdses  said  Infant  was  teqnired 
to  perform  were  entirely  safe,  and  tended  to  the  manly  devel- 
opment  of  his  physical  nature  and  to  thehealthM  advantage 
of  his  entire  system. 

They  farther  aver  that  their  profession  of  acrobatic  dancing 
is  not  contrary  to  pnblie  morals^  and  not  inhibited  by  any 
local  laws  or  ordinances,  as  they  are  advised ;  and  they  aver, 
further,  that  the  said  infant  is  attached  to  them  by  the 
strongest  ties  of  fraternal  affection,  and  could  not,  under  the 
circumstances^  not  even  under  the  influence  of  persons  pre- 
tending to  be  interested  in  his  welfare,  be  induced  to  leave 
their  custody;  and  the  petitioners  further  say  that  their 
mother  and  the  mother  of  said  infant,  whom  ttiey  allege  is 
the  natural  and  legal  guardian  of  said  in&nt  brother,  and 
who  is  now  residing  in  Lancashire  County,  in  the  kingdom  of 
Great  Britain,  placed  the  said  infant  under  the  custody  of  his 
brothers,  your  petition's. 

They  further  aver  that  they  are  professional  acrobats,  and 
intend  to  visit  several  of  the  principal  cities  of  the  United 
States ;  and  they  insist  that  such  action  on  the  part  of  their 
mother  was  not  an  abuse  of  her  maternal  or  legal  right  to  the 
custody  of  said  infant ;  and  they  are  farther  advised  that  it 
was  not  competent  for  said  justice,  in  the  summary  proceed- 
ings aforesaid,  to  deliver  said  infant  into  the  custody  of 
another,  a  stranger ;  that  such  action  was  virtually  a  deter- 
mination of  the  right  of  guardianship  to  said  infant,  which  is 
submitted  with  respect  could  not  be  done  on  habeas  corpus. 
They  say  that  said  infant  is  now  in  his  eighth  year;  that  he 
is  a  very  intelligent  child,  capable  to  form  and  declare  a 
judicious  selection  as  to  who  should  have  the  custody  of  his 
person. 

On  the  filing  of  this  petition,  or,  as  it  was  ordered  to  be 
called,  a  return  to  the  writ  of  habeas  corpus^  an  order  seems 
to  have  been  made,  thonjih  I  find  no  evidence  of  it  in  the 
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papers  of.  the  soiti  referring  tbe  tause  to  John  J.  Johnson,  as 
examiner,  to  take  proo&  of  the  allegations  contained  in  the 
petition,  aod  ctf  tba  aUegationa  contained  in  the  return  to  the 
wi^it  Upon  tho  reference  to  Johnson,  some  one  hundred  and 
fifty  pages,  of  testimony)  closely  written  on  foolscap  paper, 
\i;ere  taken  and  reported  to  the  courts  The  testimony  on  be- 
half of  petitioner,  Gratchel,  appears  to  have  been  filed  in  court 
on  the  22d  of  December,  1875,  and  the  testimony  on  belialf 
of  the  respondents,  Poole  brotiiers,  on  the  27th  of  December, 
1875 ;  and  on  the  same  day  the  following  order  was  entered 
by  the  justice: 

''This  cause  coming*  on  to  be  heard  on  the  pleadings  and 
the  testimony  therein,  in  consideration  thereof  it  is,  this  27th 
day  of  December,  1875,  ordered,  a^udged,  and  decreed  that 
tbe  said  John  Henry  Poole  be  continned  in  the  care  and 
onstody  of  Theodore  F.  Gatchel  until  he  shall  be  provided 
with  a  permanent  home  with  some  suitable  person,  according 
to  the  provisions  of  law  in  such  cases  made  and  provided. 

<»  By  the  court." 

After  wading  patiently  through  all  tbe  testimony  taken  in 
this  case  and  r^>orted  to  the  court,  I  was  a  little  surprised 
to  find  that  the  testimony  in  the  case  was  not  at  all  directed  to 
the  inquiry  whether  little  Zanlo  was  restrained  of  his  liberty, 
bat  solely  to  two  questions :  first,  whether  his  employment  as 
an  acnobat  was  not  dangerous  to  life  or  limbs;  and,  second, 
whether  being  allowed  to  exhibit  his  feats  at  the  Theatre 
Gomiqne  in  this  city  would  not  endanger  his  morals.  In  refer- 
ence to  the  first  question,  quite  a  number  of  learned  physicians 
were  called  as  witnesses;  and,  as  sometimes  happens,  in  this 
oase  also  disagreed  very  widely.  It  was  shown  by  the  proofs 
taken  in  this  case  that  one  of  the  feats  of  this  little  acrobat 
was  to  \ie  down  upon  a  carpeted  floor,  when  one  of  his 
brothers  would  take  him  by  one  leg,  toss  him  into  the  air,  and 
he,  like  a  cat,  would  come  down  on  his  feet.  Immediately 
upon  these  facts  being  proven,  a  grave  inquiry  is  set  on  foot 
whether  feats  like  this  in  one  so  young  as  Zanlo  might  not 
Jesuit  in  hip-disease  or  something  similar,  or  whether,  at  all 
events,  it  might  not  retard  his  physical  development.  This 
last  inquiry  naturally  runs  into  another;  that  is,  at  what  age 
the  bones  and  joints  of  the  human  frame  become  so  firm  that 
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it  is  sdfe  to  pepmit  childreB  to  eiigAgeioafiyvioltot/ exercise^ 
saeh  ^6  to  jamp,  bopf  &e.,  without  dmA&ge  to  tlreir  physical 
sjBtem.    One  ottier  feat  yotiog  Slfidlo iiiefrMraiod^  ^Bidh  sc^emB^ 
to  have  very  madi  endangered  Ms  life  a«id  Mlnbs  in  tho 
opioioa  of  Mr.  Oatchel,  was  in  BtaiHthig  tipdn  the  'Mnmldei^ 
of  his  brother  and  froto  theaee  thtoirliigf  a  Mmersaalt  in  the 
air  and  strikiag  oa  bis  iset  on  the  slMflM^rs^  the  brother* 
This  act  was  regarded  as  being  so  "dMtetflt  to  perfeitn  that 
yoQog  Zacilo  would  make  several  ap^arentl^  timiic^sessfhl 
attempts  to  perform  it^  and,  when  ierilitig  to  do  j^o/and  aboat 
to  fall  on  the  floor,  he  would  be  caught  in  his  bt*other^  arms^ 
and  then  attempt  to  repeat  the  feat^  amd  when  the  interedt  of 
the  audience  was  soffieieotly  esoitod,  he  woiild  perform  tho 
<feat  without  the  least  apparent  difficulty.    Mr*  Gat<^hel  ^ml 
some  of  the  spectators  did  not  seem  to  understand  what  is. 
understood  to  bea  kind  of  stage*trick  for  exciting  the  wonder 
and  admiration  of  the  audience,  for  Zaulo,  in  his  testimony ^ 
and  his  brother  state  that  these  failures  to  t^rfoi'm  thait  feat 
were  intentional,  to  show  that  the  successful  performance  of  so- 
difficult  a  feat  could  be  accomplished.    On  the  second  point, 
as  to  whether  Zaulo's  morals  were  in  danger,  I  think  the  weight 
of  testimony  tends  to  show  that  people  attetidingtheTheatro^ 
Gomiqne  are  no  more  endangered  in  their  morals  than  when 
attending  the  iN^ational  or  Ford's  Opera  House. 

I  am  of  the  opinion  that  the  proceedings  in  this  case  were 
erroneous  from  the  suing  oat  of  the  writ  down  to  and  includ- 
ing the  final  order  made  by  the  justice  who  issued  it — 

1st.  Because  Mr.  Oatchel  had  no  more  right  to  sue  out  this 
writ  than  any  man  or  woman  in  this  District.  lie  is  a  mere 
stranger  to  the  infant,  in  no  way  entitled  to  the  custody  of  it^ 
and  is  not  responsi  ble  for  his  physical,  intellectnal,  moral,  or 
religious  training.  All  these  matters  were  no  concern  of  his  ^ 
and  the  writ,  I  think,  should  have  been  dismissed  when  it 
appeared  that  Gatchel  was  a  mere  volunteer,  having  no  right 
to  the  custody  or  control  of  this  infant,  and  not  being  invited 
to  sue  out  this  writ  by  the  infant,  its  parent  or  guardian,  or 
any  one  entitled  by  law  to  interfere  with  its  custody.  See 
Eex  vs.  Glarkj  3  Burr,  1363,  (opinion  by  Lord  Mansfield  ;> 
Ex  parte  Child,  29  Eng.  Law  and  Equity,  259,  (opinion  by 
Gh.  B.  Jervis;)  13  East,  195,  (Hottentot  case;)  And  Linda- 
vs.  Htidson^  1  Gush.,  385,  (Slave  case.) 
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2d.  I  think  it  was  wholly  trr egeiter  iip<m  the  marshaFs  retaru 
of  Berriee  of  the  writ  of  habMs  earpWj  and  before  reqniringp 
or.p^rmittiDgthe  partiea  afjfataist  whom  the  writ  was  issued 
to  make  it  xetiim  to  the  writ^  forthwith  to  order  the  hifatit  to 
be  delivered-  into  the^eafttody  of  Mr.  Gatchel,  the  party  who 
sued  oat  the  writ^oatil  the  further  pteastire  of  the  court. 

3d.  It  ia  wholly  eomNieoae  to  anppeee  that  the  prdcec^ding  iu 
this  cadeas  a  prooeedmg  in  egoity.  The  writ  of  habeas  c&rpu» 
is  a  common-law  writ,  and  if  it  can  be  issned  at  atl  in  thia 
District,  it  may  be  iasoed  and  proceeded  with  by  any  one  of 
the  five  jastices  composing  the  covrt ;  and  if  the  justice  wha 
ordered  the  writ  happens  for  the  time  being  to  be  hoiding  the 
conrt  for  hearing  of  eases  In  e<}Oity,  he  has  the  sanle  power, 
and  no  more,  than  the  judge  holding  the  erituiual  or  circuit 
court,  or  the  judge  who  is  holding  no  conrt  at  all ;  fot  thi» 
writ  may  be  issued  byany  jastioe  of  this  conrt  at  chambers 
and  in  vacation. 

4th.  In  looking  through  the  rohiifrinous  testimony  in  thi» 
case,  I  find  no  evidence  proving  or  tending  to  prove  that  the 
liberty  of  this  boy,  Zaulo,  was  in  any  way  restrained,  or  that  he 
was  compelled  to  perform  any  feats  which  he  was  not  willing 
and  anxious  to  try  to  perform.  The  only  thing  to  the  con- 
trary alleged  in  these  papers  is  the  statement  of  Mr.  Oatchel, 
made  in  the  petition  npon  which  the  writ  was  issued,  and 
the  recitals  contained  in  the  writ.  Mr.  Gatchel  was  put  npon 
the  stand  before  the  examiners,  and  wholly  fails  to  state  auy 
fact  in  confirmation  of  the  statement  contained  in  his  peti- 
tion in  that  respect.  On  the  other  hand,  the  testimony 
abundantly  shows  that  the  boy  was  kindly  cared  for  by  his 
brothers,  and  that  he  was  not  compelled  or  urged  to  perform 
any  acrobatic  feats  against  his  inclination. 

5th.  I  think  that  the  order  of  the  13th  of  I^ovember,  made 
on  the  back  of  the  writ,  which  committed  the  custody  of  this 
boy  Zaulo  to  the  petitioner^  Gatchel,  before  any  return  was 
made  or  permitted  by  the  persons  against  whom  the  writ  was 
issued,  was  erroneous  and  irregular.  The  infant  should  have 
remained  in  the  custody  of  the  marshal,  or  at  least  in  the 
custody  of  some  suitable  person  in  no  way  connected  with 
the  controversy  arising  out  of  the  writ,  to  be  appointed  by 
the  court;  or  he  might  have  been  bailed  for  his  appearance 
from  day  to  day  iu  court  until  the  day  of  hearing. 
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6th.  I  think  the  j  us tice  who  issaed  the  writ  In  this  ease  might 
well  have  personally  examined  Zaalo  Poole  as  to  whom  he 
desired  to  have  the  onstody  of  him ;  or,  at  least,  to  have  ap* 
pointed  some  intelligent  person  or  persons  to  examine  him  in 
reference  to  that  subject,  and  to  report  to  Uie  eoart  as  to 
whether  he  had  intelligence  sofficieat  to  make  a  reasonable 
selection  as  to  his  custodian.  It  seems  now  to  be  the  well-set- 
tled rale  of  the  law  that  the  apparent  intelligence  of  the  child 
is  to  be  looked  at  rather  than  the  number  of  his  years. 
Children  have  been  consulted  upon  this  question  from  the 
age  of  six  to  fourteen,  and  whether  the  court  would  regard 
the  expressed  wishes  of  such  infiftnts  would  depend  upon  the 
reasonableness  of  such  wish  and  the  intelligence  exhibited. 
In  this  case  the  petitioner,  Oatchel,  swears  that  Zaulo  Poole 
is  five  years  of  age,  a  matter  in  respect  to  which  he  knows 
unquestionably  nothing  whatever;  and  it  appears  from  proof, 
unquestioned  for  aocuraoy,  that  the  child,  Zaulo  Poole,  is  in 
the  eighth  year  of  his  age,  and  is  a  child  of  intelligence  much 
beyond  his  years.  In  confirmation  of  this  it  is  only  necessary 
to  read  his  answers  to  the  questions  put  to  him  on  direct  and 
cross-examination,  as  reported  to  the  court  by  Examiner 
Johnson. 

7th.  It  was  insisted  on  the  argument  of  this  case  before  the 
court  in  banc  that  the  proceedings  on  this  writ  were  justi- 
fied in  virtue  of  the  provisions  of  a  Maryland  statute  passed 
in  1793,  which  may  be  found  recited  in  Thompson's  Digest, 
pages  77,  78,  79,  80.  But  Zaulo  Poole  was  not  one  of  the 
description  of  persons  named  in  this  act ;  and,  besides,  the 
power  conferred  over  the  i>ersons  named  in  it  was  not  con- 
ferred upon  the  court  of  chancery  or  any  of  the  superior 
courts  of  law,  but  was  conferred  solely  upon  the  judges  of 
the  orphans'  court  of  that  State  and  upon  justices  of  the 
peace.  But  in  a  case  like  the  present,  neither  the  orphans' 
court  nor  the  justices  of  the  peace  had  power  or  authority  to 
seize  upon,  bind,  or  consign  the  custody  of  an  infant  in  the 
condition  of  Zaulo  Poole  to  any  person  whatsoever. 

This  infant,  Zaulo  Poole,  or  rather  John  Henry  Poole, 
(which  is  his  true  name,)  is  a  British-bom  subject,  owing  no 
allegiance  to  this  country,  and,  so  long  as  he  yields  obedience 
to  our  laws,  and  violates  no  provision  thereof,  and  does  not  be- 
come a  charge  upon  the  public  support  and  maintenance, 


1876.]  Supreme  Court,  D.  C.  593 


In  re  Poole. 


there  is  do  statutory  provision,  so  far  as  I  am  aware,  and 
certainly  no  rule  of  the  common  law,  by  which  such  infant  may 
be  brought  before  a  court  of  equity  on  a  writ  of  Jiabeas  cor- 
pu8y  or  be  seized  upon  a  petition  or  complaint,  and  be  brought 
before  a  judge  of  the  orphans'  court  or  a  justice  of  the  peace, 
and  thereupon  be  bound  out  to  servitude  until  he  attains  the 
age  of  twenty -one  years.  If  the  principle  which  I  have  en- 
deavored to  maintain  is  not  correct,  it  seems  to  me  logically 
to  follow  that  Mr.  Gatchel  or  any  one  else  may  sue  out  a  writ  of 
habeas  corpus  against  any  parent  or  guardian  of  an  infant  child 
whenever  such  parent  or  guardian  allows  such  infant  child 
to  indulge  in  such  exercises  as  may  injure  his  physical  devel- 
opment or  attend  on  such  places  of  amusement  as  may  en- 
danger his  morals ;  that  this  court  may  take  such  infant 
child  away  from  its  parents  or  guardian  and  bind  it  to  servi- 
tude during  its  minority. 

The  first  great  canon  for  human  conduct  is  he  obedient  to 
JaiCj  human  and  divme  ;  and  the  next  one  is,  mind  your  own 
business.  Those  who  are  actuated  by  benevolent  prepense 
are  sometimes  as  troublesome  in  this  world  as  those  actuated 
by  malice  aforethought. 

I  think  the  writ  in  this  case  should  be  dismissed,  and  Zanlo 
be  allowed  to  go  wherever  he  pleases. 

Mao  Arthur,  J. : 

I  think  the  writ  must  be  dismissed.  There  is  no  proof 
that  the  boy  Zaulo  is  restrained  of  his  liberty.  Indeed,  he  is 
anxious  to  return  to  the  care  of  his  brothers,  to  whom  he 
seems  much  attached.  They  are  the  only  relatives  in  this 
country  to  whom  he  can  look  for  protection.  The  writ  of 
habeas  corpus  confers  no  jurisdiction  to  provide  for  the  guard- 
ianship of  infants  or  for  their  education  and  instruction  in  cor- 
rect habits  of  life.  The  court  of  chancery  in  a  proper  case 
will  interfere  to  protect  them  from  cruelty  or  from  immoral 
influences,  and  may  even  deprive  parents  of  the  care  of  their 
own  children  for  this  purpose  when  their  estate  is  involved. 
In  this  proceeding,  however,  we  cannot  exercise  this  juris- 
diction. The  proceeding  is  misconceived.  It  is  assumed  to 
be  a  proceeding  in  chancery,  which  it  is  not,  and  it  must, 
therefore,  be  set  asitle,  and  the  boy  left  to  return  to  his 
brothers,  if  such  is  his  wish. 
38  D 
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WILLIAM  A,  MULLOT,  APPELLANT,  VS.  FIFTH- 
WAED  BUILDING  ASSOCIATION,  APPELLEE. 

In  Equity.— No.  4321 

I.  When  a  member  of  a  baildiDg  association  obtains  an  advance  npon  a 

pledge  of  his  shares,  agreeing  to  pay  a  lega]  interest  for  its  nse,  and 
besides  to  pay  two  dollars  a  month  on  each  of  his  shares  until  their 
whole  nominal  value  has  been  paid,  the  contract  is  lawful,  and  is  not 
usurious. 

II.  Where  fines  at  the  rate  of  ten  per  cent,  per  month  are  imposed  npon  de- 
fault being  made  in  paying  the  monthly  dues,  chanceiy  will  interpose 
to  prohibit  the  collection  of  these  penalties,  and  will  restrain  a  sale  of 
real  estate  by  virtue  of  a  deed  of  trust  given  to  secure  the  amount  ad- 
vanced, when  the  account  between  the  parties  shows  that  nothing 
is  owing  the  society  except  the  fines. 

STATEMENT  OF  THE  OASE. 

The  complainant  is  a  member  of  said  Fifth-Ward  Building 
Association,  ^nd  obtained  an  advance  from  the  association 
on  the  31st  day  of  March,  1870,  amounting  to  the  sum  of 
$895,  on  ten  shares  of  his  stock.  And  on  the  19th  of  August, 
m  the  same  year,  he  received  a  further  advance  of  $550  on 
five  other  shares,  and  executed  the  usual  deeds  of  trust  to 
secure  the  same  upon  certain  pieces  of  laud  in  the  city  of 
Washington.  Under  the  constitution  of  the  society  the  uiem« 
bers  pay  one  dollar  per  mouth  on  each  share  when  there  is  ao 
advance,  and  two  dollars  per  month  on  each  share  when  au  ad- 
vance has  been  received.  If  these  monthly  dues  are  aot  paid, 
a  fine  of  ten  per  cent,  a  month  is  imposed,  and  the  profits  of  the 
association  consist  of  the  extra  dues  and  fines  after  deducting  all 
expenses.  The  complainant  made  default  in  the  payment  of 
his  monthly  dues,  and  fines  were  imposed  amounting  to 
$103.67.  The  complainant,  as  appears  from  the  auditor's  ac- 
count, received  from  the  association  $1,445,  and  had  paid  la 
the  form  of  dues  and  fines  the  sum  of  $1,820,  leaving  an  ex- 
cess over  what  he  had  received. 
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In  conseqiience  of  the  dues  and  fines  not  being  paid,  the 
association  procured  the  property  in  the  trnst-deeds  to  be 
advertised  for  sale,  and  the  complainant  has  filed  his  bill  to 
enjoin  sach  sale.  The  auditor  allowed  the  dues  and  fines  ac- 
cording to  the  GonstitQtion  of  the  society.  Complainant  ex- 
cepted. The  exception  was  overruled,  and  the  bill  dismissed. 
The  cause  is  now  here  on  complainant's  appeal. 

Merrick  and  Lintan  for  complainant : 

The  auditor  allows,  under  the  constitution  of  the  associa- 
tion, one  hundred  and  three  dollars  and  seven  cents,  ($103.07,) 
as  unpaid  fines^  contrary  to  law.  McKim  vs.  Whitehall  Co., 
2  Md.,  Ch.,  516 ;  Story's  Eq.  Plead.,  sec.  531 ;  Story's  Eq. 
Jur.,  sec.  1319  i&.;  IMacA.,  401,  402. 

E.  K.  Elliot  for  defendant : 

Becord  shows  that  complainant  is  a  stockholder  in  defend- 
ant association,  and  as  such  obtained,  at  different  times,  ad- 
vances of  money  upon  fifteen  shares  of  stock,  amounting  in 
the  aggregate  to  $1,445.  This  sum  was  advanced  to  him 
upon  his  bid  at  a  discount  from  the  nominal  value  of  each 
share,  viz,  $200.  His  obligation  under  the  constitution  of 
the  society,  after  receiving  these  advances  upon  his  stock, 
was  to  pay  two  dollars  per  month  on  each  share  thereof  until 
the  close  of  the  association,  &c. 

If  complainant  had  not  received  an  advance  upon  his  stock, 
his  monthly  dues  would  have  been  one  dollar  on  each  share. 
The  additional  dollar  per  share  each  month  constitutes  the 
profits  of  the  association,  whereby  it  shall  be  enabled  to  close 
whenever  the  net  earnings  shall  equal  one-third  of  the  joint 
stock. 

Complainant's  obligation,  as  aforesaid,  is  secured  by  the 
two  deeds  of  trust  and  the  bonds  filed  with  the  auditor's 
report. 

He  alleges  that  he  has  returned  the  money  received  by  him, 
but  that  allegation  rests  upon  a  claim  of  credit  for  two  dollars 
per  month  on  each  share  instead  of  one  dollar,  and  herein  is 
the  error. 

The  fines  for  default  in  the  regular  payment  of  the  monthly 
dues  claimed  by  the  defendant  and  allowed  by  the  auditor 
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are  prescribed  by  the  constitation  of  the  societj.  They  swell 
the  commou  faud,  by  which  all  stockholders  are  benefited^  more 
especially  those  who  have  received  advances  upon  their  stock, 
for  the  reason  that  the  larger  the  revenoesthe  earlier  the  as- 
sociation will  close,  and  thereby  those  who  have  obtained 
such  advances  will  be  relieved  from  forther  payment  of  dnes, 
whether  they  have  repaid  all  they  received  or  not  The  fact, 
therefore,  is,  in  the  practical  operation  of  a  building  as- 
sociation, such  as  the  defendant,  each  stockholder  in  effect 
pays  to  himself  and  receives  from  himself.  There  are  no 
lenders  or  borrowers.  It  is  a  commercial  venture  or  specula- 
tion, and  may  turn  out  good,  bad,  or  indifferent  for  the  individ- 
ual stockholder,  but  is  not  obnoxious  to  any  rule  of  law  or 
equity. 

The  stockholder  who  receives  money  in  advance  upon  his 
stock,  according  to  the  rate  of  discount  or  premium  he  may 
bid  with  reference  to  the  nominal  value  of  such  stock,  retains 
all  his  rights  as  a  member  of  the  society,  excepting,  as  a 
matter  of  course,  the  right  to  get  the  moaey  again,  the  same 
as  though  he  had  not  ^eceiv^ed  it  in  advance. 

He  shares,  however,  in  common  with  his  fellows,  in  the 
benetits  resulting  from  an  early  close  of  the  association,  and 
it  frequently  ocpurs  that  he  repays  less  than  he  receives. 

For  exampfe:  A  stockholder  purchasing  an  advance  at  a 
moderate  discount  on  fifteen  shares  would  receive  $1,500.  If 
such  purchase  were  made  three  years  prior  to  the  close  of  the 
association  he  would  repay  but  $1,080 ;  if  six  years  prior  to 
the  close,  he  would  repay  over  $2,000. 

The  complainant's  case  assumes  the  existence  of  an  unlaic- 
ful  contract,  affected  by  the  statutes  against  usury  and  the 
conscience  of  a  court  of  equity.  Neither  have  anything  to  do 
with  it. 

Parties  are  suijuris^  and  as  the  contract  is  lawful,  a  court 
of  equity  has  no  jurisdiction  to  declare  it  otherwise. 

The  court  Is  not  called  upon  to  enforce  '^  fines  or  penalties." 
Application  made  by  the  bill  is  to  aid  a  delinquent  stock- 
holder in  the  non-performance  of  his  lawful  obligations. 

In  such  a  case,  although  ^' fines"  are  charged  in  the  record, 
equity  will,  and  ought  to,  refuse  relief,  and  leave  the  parties 
to  their  remedy  at  law  or  otherwise. 
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Mr.  Jastice  TVylie  delivered  the  opinion  of  the  court : 

Goinpluiinant  was  a  member  of  the  Fifth-Ward  Building 
Association^  and  had  obtained  certain  advances  on  his  shares, 
to  secure  which  he  gave  a  deed  of  trust  upon  real  estate 
situate  in  this  city.  Uaviug  defaulted  in  paying  his  monthly 
dues,  fines  were  imposed  at  the  rate  of  ten  per  cent,  per  month 
ou  the  accumalating  monthly  defaults,  until  at  last  the  asso- 
ciation made  an  attempt  to  have  his  property  sold  to  pay 
these  fines.  The  account  between  the  parties  shows  that,  ex- 
clusive of  the  fines,  MuUoy  owed  the  society  nothing.  An 
injunction  was  obtained  to  stay  a  sale  of  the  property  till 
final  hearing,  and  the  sole  question  in  the  court  below  was, 
and  now  is  in  this  court,  whether  chancery  in  such  a  case 
will  interpose  to  prohibit  the  collection  of  those  penalties. 

We  have  held  in  other  cases  that  when  a  member  of  a 
building  association  obtains  money  on  a  pledge  of  his  shares, 
agreeing  to  pay  legal  interest  for  its  use,  and  besides  to  pay 
into  the  treasury  of  the  association  two  dollars  a  month  on 
each  of  his  shares  until  the  whole  nominal  value  of  the  shares 
has  been  paid  up,  this  is  a  lawful  contract  and  not  usurious, 
and  we  adhere  to  that  opinion  in  the  present  case. 

But  these  fines  are  another  matter  altogether.  They  are 
penalties  at  the  rale  of  120  per  cent,  per  annum  for  default 
in  paying  certain  monthly  dues  to  the  association.  These 
dues  compose  a  debt  which  by  fair  contract  the  member 
agrees  to  pay  at  stated  times  into  the  treasury  of  the  society. 
If  he  pay  them,  a  debt  is  paid,  and  it  is  satisfied.  Beyond 
this  the  association  has  no  claim  upon  him.  But  if  he  fail  to 
pay  at  the  time,  his  default  is  followed  by  this  most  oppres- 
sive penalty.  We  perceive  nothing  in  the  character  of  these 
associations  to  relieve  them  from  the  doctrine  of  equity  which 
we  apply  to  other  cases  of  penalty  for  the  non-payment  of 
money,  which  is  to  prohibit  its  enforcement  upon  condition 
that  the  primary  debt  be  paid  with  interest. 

Nothing  is  better  settled  than  that  whenever  the  injury 
indicted  by  a  breach  of  contract  is  susceptible  of  being  com- 
pensated, equity  will  restrain  the  injured  party  from  recover- 
ing more  than  a  fair  compensation,  and  will  prevent  him 
from  exacting  or  enforcing  a  x>enalty  or  forfeiture  legally 
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iucarred  by  the  opposite  payment  of  a  debt.    3  Lead.  Ca.  in 
Equity,  923,  and  cases  cited. 

It  is  trae,  indeed,  that  these  fines,  which  are  provided  for 
in  the  articles  of  building  associatiooSf  have  been  fraitfnl 
sources  of  profit,  and  that  the  members  of  the  aseociatioa 
who  remain  sach  to  the  end  will  all  share  in  the  profits. 
But  that  is  not  an  answer  which  will  satisfy  the  oppressed 
member  at  the  time,  or  lighten  the  load  he  is  called  apon  to 
bear.  If  all  the  members  owned  the  like  number  of  shares, 
and  all  obtained  the  same  amount  of  advances,  and  all  were 
to  make  default  together  and  then  pay  their  several  fines 
simultaneously,  the  prosperity  of  such  association  by  these 
means  would  bring  it  speedily  to  a  winding  up  and  a  com- 
mon division  of  the  profits,  when  each  man  would  find  his 
penalties  returned  to  him,  slightly  diminished  perhaps  by 
expenses.  But  these  circumstances  are  not  likely  to  occur 
in  the  history  of  any  of  these  societies* 

The  shares  held  by  the  members  respectively  are  nnequal. 
Some  of  the  members  obtain  advances,  others  do  not.  Some, 
through  misfortune  in  business,  or  sickness,  or  other  causes, 
are  unable  to  make  their  monthly  payments ;  and  it  so  hap- 
pens that,  at  the  winding  up,  thoee  members  who  have 
asked  for  no  advances,  met  with  no  misfortunes,  and  have 
incurred  no  penalties,  gather  most  of  the  profits  derived  from 
the  fines  collected  from  their  less  fortunate  brethren. 

The  advantages  are  for  the  strong ;  the  losses  fall  upon  the 
weak.  This,  however,  is  only  the  experience  of  mankind  in 
every  department  of  life.  But  it  often  becoines  the  duty  of 
courts  to  check  the  power  of  the  former  and  to  protect  the 
latter  even  from  the  consequences  of  their  own  voluntary 
contracts. 

Oarttee,  Ch.  J.,  and  MacAethue,  J.,  concurred.  Hum- 
phreys, J.,  concurred  in  the  judgment,  but  was  of  the  opin- 
ion that  the  contract  was  usurious. 

Olin,  J.,  read  the  following  dissenting  opinion : 

I  feel  constrained  to  dissent  from  the  opinion  of  the 
m^yority  of  the  court,  and  assign  for  such  dissent,  briefly, 
the  following  reasons : 
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It  appears  to  me  that  there  can  be  bat  two  or  three  ques- 
tions in  this  case— 

1st.  Is  the  contract  into  which  the  plaintiffs  entered  asu- 
rions  and  voidf  This  conrt  has  repeatedly  held  the  con- 
traiy,  and  that  decision  but  follows  the  anthority  of  the 
highest  Gonrts  in  New  York,  Maryland,  and  every  other  State 
in  the  Union,  so  far  as  I  am  informed,  where  these  associations 
have  existed  and  their  legality  has  been  questioned.  These, 
in  the  main,  are  volantary  associations ;  their  constitation 
and  by-laws  constitnte  the  agreement  into  which  the  members 
enter.  It  is  difficult  to  see  how  usury  can  be  predicated  of  an 
agreement  in  which  the  borrower  as  well  as  the  lender  has  a 
fall  interest  in  the  fruits  of  the  alleged  usury.  But  I  believe 
that  we  are  nearly  all  agreed  that  the  contract  between  the 
association  and  its  members  is  not  usurious. 

2d.  No  one  has  argued  that  these  associations  are  against 
public  policy.  On  the  contrary,  I  think,  when  properly 
conducted,  they  are  far  more  beneficial  than  the  ordinary  insti- 
tutions of  savings-banks.  The  only  ground  of  interference  with 
these  contracts  by  a  court  of  equity  is,  as  I  understand  it,  that 
the  constitation  and  by-laws,  which  constitute  the  contract 
between  the  association  and  its  members,  makes  a  very  hard 
contract  for  the  stockholder  who  fails  to  perform  it  by  pay- 
ing up  his  monthly  dues  at  the  time  agreed  upon,  and  a 
very  good  contract  for  the  stockholder  who  does  pay  up  his 
monthly  dues,  inasmuch  as  in  the  former  case  the  stockholder 
who  fails  to  pay  bis  monthly  dues  (usually  one  dollar  on  each 
share)  agrees  to  pay  the  additional  sum  of  ten  cents  per 
month  for  each  share  unpaid  by  him  to  the  association.  This 
latter  agreement  is  regarded,  as  I  understand  it,  by  a 
majority  of  the  court,  as  a  fine  or  penalty,  which,  it  is  said,  a 
court  of  equity  is  empowered  to  relieve  against.  In  my 
judgment,  it  is  in  no  proper  sense  what  is  commonly  under- 
stood to  be  a  fine  or  penalty,  but  is  simply  a  provision  of  the 
contract,  made  as  much  for  the  benefit  of  the  stockholder  as 
for  that  of  the  association. 

3d.  The  grounds  upon  which  this  court,  in  the  exercise  of 
equity  jurisdiction,  assumes  to  interfere  is,  that  the  contract 
entered  into  by  becoming  a  member  of  the  association  is  a 
very  good  contract  for  one  who  takes  shares  in  it  and  pays 
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np  the  monthly  dues  at  the  time  he  agrees  to  pay  them,  bat 
a  hard  contract  for  one  who  omit«  to  do  that.  This  may  be 
true,  and  it  may  be  an  unwise  contract  for  any  one  to  enter 
into  who  does  not  intend  to  perform  it,  or  who  is  unable  to 
do  so ;  but  in  either  event  there  is  no  ground  for  equity  inter- 
fering to  set  the  contract  aside.  If  men,  able  to  contract 
and  be  contracted  with,  enter  into  a  contract  which  is  not  in 
violation  of  the  common  or  statute  law,  or  against  public 
policy,  I  know  of  no  power  in  a  court  of  equity  or  other 
court  to  set  that  contract  aside,  in  case  where  no  mistake 
had  been  made  or  fraud  or  imposition  practiced.  To  bold 
otherwise  would  subject  every  contract  to  the  crucible  of  an 
equity  court ;  and,  if  the  justice  should  conceive  that  he 
could  have  made  a  better  contract  for  one  of  the  parties,  he 
is  authorized  to  declare  the  contract  void,,  and  relieve  one  of 
the  parties  from  the  obligations  of  it.  Sach  is  neither  the 
rule  of  the  common  law  nor  of  a  court  of  equity.  A  court 
of  equity,  as  well  as  a  court  of  common  law,  is  bound  to 
enforce  the  terms  of  a  contract  in  all  cases  where  such  con- 
tract is  entered  into  by  parties  competent  to  contract,  and 
which  contract  is  not  void  by  statute,  and  is  upt  against 
public  policy,  and  has  not  been  obtained  by  mistake,  fraud, 
or  imposition. 
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ACTION. 

JSee  Marrisd  Women,  7,  6. 

Landxx)rd  and  Tenant  Act,  1. 

1.  When  the  traatee  named  io  a  deed  of  traat  giveu  to  secure  the  pay- 

ment of  a  promissory  note,  with  power  in  the  trustee  to  sell  the 
land  if  the  note  is  not  paid,  dies,  the  person  who  created  the  trust 
and  the  note  is  a  necessary  party  to  an  original  hill  in  equity  for 
the  appointment  of  a  new  trustee.    Holden  vs.  Stickney,  141. 

2.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away  his 

remaining  estata  and  interest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note ;  and  it  was  held  that  he  was 
still  interested  in  the  appointment  of  a  proper  person  to  sell  the 
property  in  such  manner  as  not  uu necessarily  to  cause  a  deticiency. 
The  purchaser  is  also  declared  to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    lb, 

li.  It  is  well  settled  that  a  deoree  obtained  in  a  suit  in  equity,  without 
making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights 
are  afiected  thereby,  is  void  as  to  those  parties ;  and  such  decree 
may  be  impea(*.hed  by  original  bill.    lb. 

4.  A  master-builder  agreed  to  orect  two  dwelling-houses  and  complete 

them  in  six  months.  The  houses  were  not  finished  at  the  time 
agreed  upon,  and  the  owner  notffied  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself,  and,  for  this 
purpose,  he  employed  several  of  the  defendants  to  furnish  work 
and  material,  and  paid  them.  The  owner  paid  a  large  amount  to 
the  original  contractor  and  subcontractors,  and  claims  damages 
for  the  breach  of  con  tract.  The  contractor  and  various  sulicout  fact- 
ors have  filed  liens  on  the  property,  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit,  to  enjoin  the 
procee<ling8  at  law,  and  have  all  the  claims  settled  in  chancery. 
Painter  vs.  Drane^  163. 

5.  Where  the  advertisement  of  pale  of  trust-property  states  the  day  of  the 

month  correctly,  but  names  a  wrong  day  of  the  week,  and  the  mis- 
take is  corrected  in  the  published  notice  the  day  before  the  sale,  a 
bill  in  equity  to  set  aside  such  sale  for  that  irregularity  will  be  dis- 
missed, when  it  is  evident  that  there  was  no  intention  to  mislead 
either  the  parties  or  the  public,  and  when  neither  in  fact  were  mis- 
led.   Chandler  vs.  Cook,  176. 
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6.  lu  an  action  for  trespass  for  mesne  proftUf  tbe  statute  of  limitations 

bars  tbe  plainti£f  from  recovering  damages  beyond  tbe  rental 
value  of  tbe  premises  for  a  longer  period  tban  tbree  years  prior  to 
tbe  commencement  of  (be  suit.  Mesne  profits  cannot  be  sned  for 
until  tbe  premises  bave  been  recovered  by  tbe  plaintiff  in  eject- 
ment. In  snch  action  the  defendant  cannot  controvert  tbe  plaintifiTs 
title  after  tbe  latter  has  obtained  judgment  for  the  premises  in 
ejectment.  In  such  action  tbe  plaintiff  is  not  entitled  to  recover 
counsel  fees  paid  by  him  in  prosecuting  tbe  ejectment  suit.  He  is 
entitled  to  taxable  oosta  only.    Melotf  vs.  Joknsionf  202. 

7.  A  receiver  was  appointed  to  collect  certain  rents,  and  tbe  condition  of 

bis  bond  was  that  if  be  *'  shall  well  and  faithfully,  in  accordance 
witb  law,  perform  the  trust  named  in  this  bond,''  then  tbe  obligation 
was  to  be  void :  Held,  that  tbe  bond  covered  a  default  in  not  pay- 
ing over  tbe  rent  collected  when  ordered  to  do  so  by  tbe  court 
United  States  vs.  Donokuey2U. 

8.  The  commissioners  of  tbe  Freedman's  Savings  and  Trust  Company,  ap- 

pointed in  pursuance  of  the  act  of  Congress  of  Juno  20, 1874,  may 
maintain  a  suit  in  their  own  names  to  foreclose  a  mortgage  to  tbe 
trust  company,  to  secure  a  loan  of  money  for  which  tbe  company 
held  the  promissory  note  of  one  of  the  parties.  Crestoell  vs.  TfiZiuwu, 
246. 

9.  A  suit  in  equity  was  brought  in  this  court  against  non-resident  defend- 

ants, wbo  bad  been  appointed  collectors  of  an  estate  in  New  York, 
pending  proceedings  to  set  aside  the  will  of  a  testator.  There  had 
been  no  service  upon  such  defendants  except  by  advertisement  in 
a  city  newspaper,  nor  bad  they  entered  any  appearance  in  tbe  suit : 
Held,  that  the  decree  rendered  therein  was  not  binding  npon  the 
executors  to  whom  letters  testamentary  issued  after  the  will  had 
been  sustained  by  the  New  York  court  of  appeals.  Brick  vs.  Brick, 
256. 

10.  A  personal  action  on  the  common  counts  is  not  at  all  appropriate  to 

tbe  remedy  which  the  mechanic's  lien  law  has  rendered  necessary 
in  order  to  enforce  such  a  lien.    Phillips  vs.  Co&uni,  409. 

11.  An  act  of  Congress,  July  11, 1862,  (12  Stats.,  537,)  created  a  board  of 

trustees  of  schools  for  colored  children,  ond  authority  was  given  to 
the  Secretary  of  tbe  Interior  to  fill  all  vacancies ;  and  subsequent 
acts  of  Congress  provided  that  from  tiie  whole  fund  received  for  the 
support  of  schools,  a  proportionate  shore  should  be  set  apart  for  the 
colored  schools,  and  should  be  paid  to  such  trustees  for  tbe  support 
of  snch  schools,  including  tbe  cost  of  buildings  and  improvements, 
and  if  not  paid  over,  it  should  be  recoverable  in  an  action  of  debt 
by  such  trustees  against  tbe  cities  of  Washington  and  Georgetown  : 
Held,  that  tbe  plaintiff,  who  was  an  architect,  and  had  performed 
services  for  the  board  on  four  different  school-houses  for  colored 
children,  and  a  balance  of  whose  claim  therefor  tras  due  and 
unpaid,  might  maintain  an  action  for  such  balance  against  the 
District  of  Columbia.  Tbe  principle  enunciated  by  tbe  United 
States  Supreme  Court  in  Barnes  vs.  The  District  applied.  Clws  ys. 
The  District  of  Columbia,  489. 
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12.  In  an  action  against  the  sureties  on  the  official  bond  of  a  justice  of  the 

peace,  which  action  is  on  the  alleged  ground  that  the  Justice  issued 
a  writ  without  authority  of  law,  by  virtue  of  which  writ  certain 
goods  were  seissed  and  taken  away  by  the  constable  executing  the 
same,  it  is  necessary  to  aver  in  the  declaration  that  the  justice 
knowingly,  willfully,  or  wrongfully  omitted  to  do  what  ought  to 
have  been  done,  or  that,  in  doing  what  he  did  by  way  of  issuing 
process,  he  knowingly,  willfully,  or  corruptly  instituted  the  pro- 
ceedings to  the  injury  of  the  plaintiff.    Boltoman  vs.  BohxMon^  520. 

13.  In  an  action  of  assumpsit  upon  the  common  counts  a  pleaj>tti«  darr^n 

(xmiiniMfnce  of  payment  is  a  waiver  of  the  prior  pleas,  and  the  only 
question  is  whether  the  plaintifiPs  claim  has  been  paid  since  the 
original  pleas  were  filed.    Campbell  vs.  District  of  Columbia,  533. 

14.  A  party  who  has  fully  performed  a  special  contract  may  recover  a 

judgment  in  an  action  of  assumpsit  on  the  common  counts,  but  he 
is  restricted  in  his  evidence  as  to  the  amount  of  his  claim  to  the 
terms  of  sucb  contract,  and  it  is  erroneous  in  such  case  to  make 
allowances  on  the  principle  of  a  quantum  meruitf  unless  for  the  per- 
formance of  work  o  r  for  materials  not  provided  for  in  the  contract. 
lb. 

15.  Damages  in  consequence  of  delays  in  the  performance  of  the  contract, 

caused  by  the  neglect  of  the  defendant,  cannot  be  recovered  in  an 
action  of  assumpsit  for  work  done  and  materials  furnished,  but  in 
a  different  form  of  action.    lb. 

16.  Where  the  work  done  was  authorised  by  law,  and  has  been  accepted, 

used,  and  controlled  by  the  District  of  Columbia  for  the  benefit  of 
the  public,  the  contractor  will  be  permitted  to  recover  upon  his 
contract,  although  the  agents  of  the  District  neglected  their  duty 
in  complying  with  the  forms  prescribed  by  law  in  making  it.    lb, 

17.  An  action  of  aeenmpsit,  where  pleas  in  bar  to  the  plaintiff's  claim  have 

been  interposed  by  defendant,  canuot  be  referred  to  auditors  under 
Marylaind  a9t  of  November,  1785,  chap.  80,  sec.  12,  for  the  auditor  is 
not  authorized  to  decide  issues  under  such  pleas.    lb. 

APPEAL. 

1.  An  appeal  does  not  perpetuate  an  injunction  which  the  special  term 

has  refused  to  grant.  An  appeal  to  the  general  term  does  not  keep 
a  mere  preliminary  restraining  order  in  full  force  and  effect  after 
the  ioj  unction  is  granted  or  refused.    Carrington  vs.  Sweeny^  68. 

2.  No  appeal  will  lie  from  an  order  denying  a  motion  not  involving  the 

merits  of  the  action.    Driggs  vs.  DanieUy  254. 

3.  Where  a  motion  is  made  for  the  delivery  of  certificates  to  the  plaintiff's 

solicitor,  which  were  deposited  with  the  clerk  of  the  court  by  an 
agreement  of  the  parties,  and  the  motion  is  denied,  no  appeal  will 
lie  from  such  refusal.    lb. 

4.  An  appeal  will  not  lie  from  an  order  passed  at  a  special  term  overruling 

a  moMon  that  a  trustee  be  required  to  give  bonds  for  the  faithful 
execution  of  tb»  trust,  and  that  he  be  restrained  from  selling  the 
trust-property.    Adams  vs.  Adamsy  276. 
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ASSESSMENT. 
See  Taxation. 

ATTORNEY  AT  LAW. 

1.  The  lien  of  a  judgment^creditor  npou  real  estate  has  priority  oyer  an 

attorney's  lien  for  services  rendered  the  defendant  in  a  snbseqnent 
suit  involving  the  same  property.     Van  Bitwick  vs.  Laat6m,  172. 

2.  Where  such  real  estate  is  decreed  to  be  sold  in  an  eqnity  Buit,  and  the 

proceeds  of  the  sale  to  be  distributed  among  those  entitled  to  them 
according  to  their  respective  liens,  snch  judgment-creditor  has  the 
same  preferable  lieu  upon  the  proceeds  of  the  sale.    lb, 

AUDITOR'S   CERTIFICATES. 

1.  The  late  board  of  public  works  had  no  such  power  as  would  authorize 

them  to  enter  into  contracts  which  would  be  obligatory  upon  the 
District  of  Columbia,  of  a  negotiable  character,  signed  by  no  one 
but  an  auditor,  so  as  to  pass  a  legal  title  to  the  same  from  hand  to 
hand  by  mere  delivery  or  indorsement.  BtUImrd  FavemeiU  Company 
vs.  Mandely  351. 

2.  Certificates  of  the  auditor  of  the  board  of  public  worics  contain  no  word 

of  negotiability,  and  have  no  advantage  beyond  a  statement  of  in- 
debtedness, or  that  a  certain  amount  of  work  had  been  performed 
by  the  contractor  to  whom  they  were  issued,  and  are  at  most  to  be 
treated  as  choaes  in  actiouy  and  an  assignee  must  take  them  subject 
to  the  right  and  equities  of  prior  parties.  They  possess  no  attri- 
bute which  can  bring  them  within  the  rules  which  regulate  nego- 
tiable securities.    It>. 

3.  "The  act  of  Congress  directing  the  board  of  audit  to  examine  these  cer- 

tificates for  settlement  ought  not  to  be  construed  so  as  to  make 
them  transferable  by  delivery  or  indorsement  and  unimpeachable  in 
the  hands  of  any  one  to  whom  they  had  previously  passed.    lb. 

4.  No  evidence  of  usage  in  the  city  of  Washington  can  be  received  fcr 

the  purpose  of  showing  that  these  certificates  are  transferable  by 
indorsement,  so  as  to  convey  a  legal  interest  to  the  indorsee.  All 
that  can  be  passed  by  such  indorsement  is  a  right  subject  to  exist- 
ing equities.    lb. 

5.  The  court  is,  however,  justified  in  considering  the  fact  that  these  cer- 

tificates are  extensively  used  as  collateral  securities  in  borrowing 
money,  and  will  protect  the  lender,  so  as  to  require  the  omonnt  bor- 
rowed to  be  brought  into  court  for  his  benefit.    lb. 

6.  The  indorsement  of  these  instruments  in  blank  by  the  payee  cannot  be 

claimed  as  estopping  him  from  impeaching  the  title  of  a  purchaser. 
The  indorsement  is  only  the  transfer  of  a  chose  in  action  for  a  par- 
ticular purpose,  and  the  law  presumes  that  every  person  knows  that 
the  legal  title  cannot  be  transferred  in  snch  contracts.    lb. 
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BANKRUPT  LAW. 

1.  A  bankrupt  discharge  will  be  Bet  aside  and  annulled  for  fraud  in  ob- 

taining it.  It  is  irregular  to  set  aside  a  decree  or  final  determina^ 
tion  without  an  application  or  shwoingof  some  kind,  and  upon  due 
notice  to  the  parties  to  be  affected  thereby.    In  re  Augensttin,  322. 

2.  A  claim  against  the  United  States,  in  favor  of  a  person  who  has  been 

discharged  as  bankrupt,  passes  to  the  assignee  in  bankruptcy  for 
the  benefit  of  crtditors.    Phelp9  YQ,MoDanaldf  27^, 

3.  When  the  bankrupt  describes  a  claim  in  his  schedules  of  assets  against 

a  general  of  the  United  States  Army  aod  others  for  burning  cotton, 
of  which  he  was  the  owner,  dnriDg  the  rebellion  in  the  South,  it  is 
substantially  a  statement  that  the  claim  was  one  against  the  Gov- 
ernment; and,  if  the  erroif  in  so  stating  the  claim  was  without  aoy 
design  of  fraud  on  the  part  of  the  bankrupt,  it  will  be  deemed  a 
sufficient  description  of  a  claim  against  the  United  States.    /6. 

4.  The  mere  assertion  of  a  claim  on  account  of  cotton  destroyed  by  an 

invading  force  in  the  insurrectionary  States  during  the  rebellion 
amounts  in  Itself  to  the  implication  that  the  claimant  relied  upon 
the  protection  of  a  Government  license  in  its  purchase,    ifr. 

5.  If  a  bankrupt  describes  a  claim  as  worthless  when  he  knows  it  to  be 

of  considerable  value  or  has  reason  to  believe  it  to  be  of  considera- 
ble value,  a  purchase  made  by  him,  or  for  his  benefit,  of  his  assets 
for  a  nominal  sum,  even  after  his  discharge,  at  a  sale  by  the  as- 
signee, would  be  considered  fraudulent  and  void.    lb, 

6.  If  the  claim  was  without  value  at  the  date  of  the  bankruptcy  proceed- 

ings, it  might  properly  be  described  as  worthless ;  and  the  fact  that 
it  afterward  became  valuable  through  the  power  of  the  British 
government,  who  procured  its  allowance  by  the  treaty  of  Washing- 
ton in  1&71,  will  not  affect  it  in  the  hands  of  one  who  had  purchased 
it  at  a  sale  by  the  assigree,  made  under  the  order  and  sanction  of 
the  bankruptcy  court.    lb. 

7.  The  money  which  was  paid  to  the  British  government  upon  awards 

made  by  the  commissioners  under  the  treaty  of  1871  is  not  in  the 
jurisdiction  of  this  court,  nor  can  we  compel  the  claimant  to  make 
an  assignment  thereof  to  his  assignee  in  bankruptcy.  The  fund  is 
to  be  regarded  as  under  British  dominion.    lb. 

8.  Where  an  assignee  in  bankruptcy  sold  the  assets  of  the  bankrupt  estate 

for  a  nominal  sum — ^and  among  them  was  a  claim  against  the  United 
States,  described  as  worthless,  and  which  at  the  time  was  without 
foundation,  but  which  was  afterward  made  valuable  by  the  unfore- 
seen circumstance  of  an  award  made  by  the  commissioners  under 
the  treaty  between  Great  Britain  and  the  United  States  in  1871 — 
the  title  vested  by  such  sale  is  valid  when  there  is  no  fraud  in  the 
transaction.    lb. 


606  IiniEZ. 


9.  A  baaknipt  who  has  received  his  final  discharge  is  entitled  to  all  his 
futare  aoquisitions ;  and,  in  case  there  is  no  fraud,  he  may  after- 
ward become  a  purchaser,  in  bis  ofirn  name  or  in  that  of  another,  of 
the  assets,  when  sold  by  the  assignee  nnder  authority  ftom  the 
court.    lb, 

BUILDING  ASSOCIATION. 

When  a  member  of  a  building  association  obtaius  an  advance  npon  a 
pledge  of  his  shares,  agreeing  to  pay  a  legal  interest  for  its  nse,  and 
besides  to  pay  two  dollars  a  month  on  each  of  his  shares  uniil  their 
whole  nominal  valne  has  been  paid,  the  contract  is  lawful,  and  is 
not  usurious.    MiUloy  vs.  BuUdimg  Aasodatianj  594. 

Where  fines  at  the  rate  of  ten  per  cent,  per  month  are  imposed  upon  de- 
fault being  made  in  paying  the  monthly  dues,  chancery  will  inter- 
pose to  prohibit  the  collection  of  these  penalties^  and  will  restrain 
a  sale  of  real  estate  by  virtue  of  a  deed  of  trust  given  to  secure  the 
amount  advanced,  when  the  account  between  the  parties  shows  that 
nothing  is  owing  the  society  except  the  fines.    Ih, 

CHECKS. 

No  negligence  will  be  imputed  to  the  holder  of  a  check  upon  a  bank  for 
the  payment  of  money,  if  he  demands  payment  on  the  day  fol- 
lowing that  in  which  he  received  it.  If  the  holder  of  a  bank-check 
unreasonably  delays  in  presenting  it,  and  in  the  mean  while  the 
bank  fails,  the  loss  will  be  his,  and  not  that  of  the  drawer.  If 
payment  of  a  bank-check  is  refused,  and  the  holder  retains  it  in  his 
possession,  and  delays  in  communicating  notice  of  non-payment  to 
the  drawer,  and  the  bank  fails,  the  loss  ought  to  fall  upon  the 
holder.  A  bank-check  must  be  presented  for  payment,  like  a  bill  of 
exchange,  before  the  drawer  can  be  sued.  The  holder  of  a  bank- 
check  will  discharge  the  drawer  if  it  appears  that  the  latter  has 
sustained  any  injury  by  the  delay  or  negligence  of  the  former. 
Clark  vs.  Bank,  249. 

CONTINGENT  FEE. 

See  CozrrRACT  6. 

A  contract  for  a  contingent  fee  for  the  collection  of  a  claim  against  the 
United  States,  which  is  otherwise  fair  upon  its  face,  Is  not  in  vio- 
lation of  public  policy.    Burhridge  vs.  FackleTf  40?. 

CONSTITUTIONAL  LAW. 

1.  An  not  of  the  legislative  assembly  provides  that  commercial  agents 
shall  pay  $200  annually  for  a  license,  and  that  any  person  whose 
business  it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial 
agent ;  and  that  if  he  shall  fail  to  pay  the  said  license-tax  before 
engaging  in  such  business,  he  shall,  in  addition  to  the  license-tax, 
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pay  a  fine  or  penalty  of  not  less  than  five  nor  more  than  fifty  dol- 
lars for  each  offense:  Held,  The  act  was  not  repugnant  to  any 
constitntional  provision,  and  is  not  in  violation  of  the  right  of 
Congress  to  regulate  commerce  among  the  several  States.  XHs- 
trict  of  ColumHa  vs.  iTuinaaon,  158. 

3.  The  fact  that  the  defendant  is  an  officer  of  a  State  corporation,  and 

^'        that  the  goods  ofiered  hy  him  for  sale  were  of  the  manufacture  of 

such  corporation,  and  that  he  received  no  commission  other  than  a 

regular  salary,  does  not  render  the  law  inapplicable  to  the  case.    Ih, 

3.  No  discrimination  is  made  by  the  act  between  citizens  of  the  District 
and  citizens  of  the  States ;  it  is  not,  therefore,  liable  to  any  consti- 
tutional objection.    Ih, 

CONTRACT. 

1.  A  deed  contained  a  recital  that  there  were  eight  promissory  notes  in 

the  hands  of  another  person,  for  one  thousand  dollars  each,  secured  by 
a  deed  of  trust  on  the  property  thereby  conveyed,  and  then  there  is 
this  covenant,  "  and  the  said  party  of  the  second  part  (the  grantee) 
hereby  assumes  the  payment  of  the  same  as  part  of  the  considera- 
tion of  this  deed,  and  will  hold  the  said  Weaver  (the  grantor)  harm- 
lees  from  all  obligation  thereon :"  Held,  That  this  covenant  bound 
the  said  grantee  to  satisfy  said  notes,  together  with  all  interest 
that  had  accrued  or  that  might  thereafter  accrue,  although  he 
would  thereby  be  liable  to  pay  more  than  the  amount  of  the  con- 
sideration expressed  in  the  deed.    Sawyer  vs.  Weaver,  1. 

2.  No  principle  of  law,  in  courts  of  equity  as  well  as  in  courts  of  common 

]aw,  is  better  settled  than  that  all  negotiations  by  parol  prior  to 
the  execution  of  a  written  contract  are  merged  in  such  contract, 
and  more  especially  in  a  contract  under  seal ;  and  that  a  party  will 
be  estopped  from  proving  such  was  not  the  contract  between  the 
parties  unless  the  party  alleges  that  his  signature  was  procured 
by  fraud,  imposition,  or  other  dishonest  practices.    lb, 

3.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete 

them  in  six  months.  The  houses  were  not  finished  at  the  time 
agreed  upon,  and  the  owner  notified  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself,  and  for  this  pur- 
pose he  employed  several  of  the  defendants  to  furnish  Work  and 
material,  and  paid  them.  The  owner  paid  a  large  amount  to  the 
original  contractor  and  the  subcontractors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  various  subcontractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit  to  enjoin  the 
proceedings  at  law,  and  have  all  the  daims  settled  in  chancery* 
Painter  vs.  Drane,  103. 

4.  Where  a  party  to  an  agreement  for  a  conveyance  of  real  estate  requests 

the  deed  to  be  made  to  a  person  not  named  in  the  agreement,  and 
accordingly  the  conveyance  is  made  to  such  xwrson,  who  refuses  it 
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on  the  ground  that  there  ia  an  outstanding  trust-deed,  and  that  be 
will  not  take  the  title  thus  embarrassed,  no  further  tender  is  re- 
quired on  the  part  of  the  owner  after  such  refusal.  Grant  vs.  Sow- 
ard,  235. 

5.  Where  the  trustee  in  such  deed  is  dead,  and  the  debt  secnred  by  the 

iDcnmbrance  has  been  paid,  aud  the  deed  of  trust  has  been  released 
by  the  heirs  at  law  of  the  trustee,  the  owner  can  make  a  good  con- 
veyance of  the  property,  in  pursuance  of  a  contract  to  give  a  cleitr 
title,  without  going  into  a  court  of  equity.    lb. 

6.  All  contracts  for  services  generally,  in  procuring  legislation,  are  void 

from  public  policy,  and  it  is  the  duty  of  courts  so  to  declare.  But 
contracts  which  provide  for  compensation  in  consideration  of  par- 
ticular service  to  be  rendered,  such  as  the  collection  of  evidence, 
the  preparation  of  papers,  or  the  delivery  of  arguments  in  support 
of  a  claim,  are  legitimate  everywhere.  A  contract  whereby  the 
parties  agree  to  pay  any  claim  of  a  delegate  in  Congress  for  service 
rendered  by  him  in  securing  the  payment  of  the  claim  (where  leg- 
islation is  required  for  the  payment  of  the  claim)  is  void,  as  against 
public  policy.     Weed  vs.  Black,  268. 

7.  A  married  woman  is  bound  by  a  contract  which  her  husband  has  en- 

tered into  on  her  behalf  for  improvements  upon  her  separate  estate, 
he  having  acted  as  her  agent  and  with  her  knowledge  and  consent, 
and  she  having  accepted  the  benefits  resulting  from  tha  perform- 
ance of  such  contract.    Schaffer  vs.  Lehman^  305. 

8.  An  agreement  in  writing  cannot  be  contradicted  in  its  legal  effect, 

where  the  contract  is  clear  in  its  terms,  by  a  contemporaneous  oral 
agreement  tending  to  show  that  the  written  agreement  was  not  the 
agreement  of  the  parties.  It  Is  inadmissible  to  show  by  parol  that 
a  promissory  note  was  not  to  be  paid  in  money.  Such  evidence 
clearly  contradicts  the  legal  terms  of  the  written  agreement.  The 
rule  which  excludes  parol  evidence  from  contradicting  a  written 
contract  is  based  upon  the  principle  that  parties  express  their  mean- 
ing when  they  execute  a  written  instrument.  lAnvUle  vs.  Bolden^ 
329. 

9.  A  contract  for  a  contingent  fee  for  the  collection  of  a  claim  against  the 

United  States,  which  is  otherwise  fair  upon  its  iace,  is  not  in  viola- 
tion of  public  policy.    Burhridge  vs.  Faekler,  407. 

10.  Contracts  executed  by  the  plaintiff  as  one  of  the  contracting  parties, 

and  by  the  president  of  the  board  of  health,  the  other  contracting 
party,  are  not  binding  upon  the  District  of  Columbia.  Sawyer  vs. 
District  of  Columbia,  509. 

CORPORATION. 

A  certificate  of  stock  in  an  incorporated  company  was  deposited  with 
complainants  as  collateral  security  for  a  loan  of  money.  The  de- 
fendant N.,  who  was  the  owner  of  the  certificate,  gave  it  to  D.,  the 
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other  defendant^  for  the  puipose  of  borrowing  money  on  the  security 
thereof.  When  the  loan  fell  due,  it  was  diecovered  that  the  power 
of  attorney  by  which  alone  the  certificate  conld  be  transferred  upon 
the  books  of  the  company  had  been  struck  out,  and  neither  of  the 
defendants  was  aware  of  it  until  informed  by  the  complainants. 
N.  refused  l6  re-ezecnt«  said  power  of  attorney,  and  the  indebted- 
ness remains  unpaid.  Under  ijhese  circumstances  the  court  made  a 
decree  for  the  sale  of  the  certificate  of  stock,  and  that  the  proceeds 
thereof  be  applied  to  the  payment  of  the  amount  due  upon  the  loan. 
Johnwn  vs.  Dexter,  530. 

CRIMINAL  LAW. 

1.  An  act  of  the  legislative  assembly  provides  that  commercial  agents 

shall  pay  $200  annually  for  a  license,  and  that  any  person  whose 
business  it  is  as  agent  to  ofier  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial 
agent ;  and  that  if  be  shall  fail  to  pay  the  said  license-tax  before 
engaging  in  such  bnsii^ess,  he  shall,  in  addition  to  the  license-t^x, 
pay  a  fine  or  penalty  of  not  less  than  five  nor  more  than  fifty  dollars 
for  each  offense:  Hbij),  The  act  was  not  repugnant  to  anyoonstitu- 
tion^l  provision,  and  is  not  in  violation  of  the  right  of  Congress  to 
regulate  commerce  among  the  several  States.  DxBtrici  of  Columbia 
vs.  Mumasony  lUb. 

2.  The  fact  that  the  defendant  is  an  officer  of  a  State  corporation,  and 

that  the  goods  offered  by  him  for  sale  were  of  the  manufacture  of 
such  corporation,  and  that  he  received,  no  commission  other  than  a 
regular  salary,  does  not  render  the  law  inapplicable  to  the  case.    lb. 

3.  No  discrimination  is  made  by  the  act  between  citizens  of  the  District 

and  citizens  of  the  States ;  it  is  not,  therefore,  liable  to  any  consti- 
tutional objection.    lb. 

4.  The  Judgment  against  the  defendant  in  such  case  is  the  amount  of  the 

license-tax  for  one  year,  added  to  the  fine  imposed  by  the  court.    i&. 

5.  If  the  judge  who  tries  an  indictment,  upon  which  a  verdict  of  guilty  is 

found,  fails  to  pronounce  sentence  during  the  terra  of  the  court  at 
which  the  verdict  was  found,  by  accident,  mistake,  or  design,  ho 
may  do  so  at  any  subsequent  term,  and  so  may  any  other  jadgo 
holding  the  same  court.     United  States  vs.  May^  512. 

6.  The  late  legislative  assembly  of  the  District  of  Columbia  had  author- 

ity to  pass  the  act  January  19, 1872,  entitled  "An  act  for  the  preven- 
tion and  punishment  of  abortion,"  and  the  same  never  having  been 
repealed  or  modified  by  Congress,  the  prisoner  was  properly  sen- 
tenced  under  its  provisions  to  imprisonment  and  labor  in  the  peni- 
tenti3.ry  at  Albany.    lb, 

CURTESY. 

1.  The  eircnmstanoQB  required  to  create  an  estate  by  eurtesy  are  marriage, 
seizin  of  the  wife,  issue  bom  alive,  and  the  death  of  the  wife ;  and 
where  the  language  of  the  habendum  clause,  in  a  conveyance  of  real 
39  D 
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estate  to  a  married  womaD,  was  "  To  have  and  to  hold  the  said 
pieces  or  parcels  of  ground  unto  the  said  party  of  the  second  part, 
her  heirs  and  assif^ns,  to  her  and  their  sole  tiae,  benefit,  and  behoof 
forever/'  and  all  of  the  foregoinji;  circumstances  had  transpired,  it 
was  held  that  the  husband  had  an  estate  as  tenant  by  the  curtesy. 
Hart  vs.  Dean,  60. 

2.  The  act  of  Congress  for  the  protection  of  the  rights  of  married  women 
in  this  District,  so  far  as  regards  th6  rights  of  the  husband  in  the 
real  estate  of  his  wife,  is  not  retroactive,  and  applies  only  in  refer- 
ence to  property  acquired  after  tbe  passage  of  the  act.    lb. 

DEED. 

See  Evidence,  3,  4. 

1.  A  deed  contained  a  recital  that  there  were  eight  promissory  notes  in  the 

hands  of  another  person,  for  one  thousand  dollars  each,  secured  by 
a  deed  of  trust  on  tbe  property  thereby  conveyed,  and  then  there  is 
this  covenant,  "  and  the  said  party  of  the  second  part  (tbe  grantee) 
hereby  assumes  the  payment  of  the  same  as  part  of  the  consideration 
of  this  deed,  and  will,  hold  the  said  Weaver  (the  gmntor)  harmless 
from  all  obligation  thereon.''  Held,  That  this  covenant  bound  the 
said  grantee  to  satisfy  said  notes,  together  with  all  interest  that 
had  accrued  or  thiit  might  thereafter  accrue,  although  he  would 
thereby  be  liable  to  pay  more  than  the  amount  of  the  consideration 
expressed  in  the  deed.    Sawyer  vs.  Weaver,  1. 

2.  Parol  testimony  is  admissible  for  tbe  purpose  of  showing  that  a  deed 

of  real  estate,  although  absolute  on  its  face,  was  really  intended  as 
a  security  for  money  loaned.    Peugh  vs.  DaviSj  14. 

3.  Where  a  conveyance  of  real  estate  is  properly  executed  and  delivered 

to  the  grantee,  and  is  afterward  handed  to  the  grantor  to  be  put  on 
record,  but  the  latter  dies  without  recording  it,  leaving  a  will  in 
which  he  makes  specific  devises  of  all  his  property,  but  makes  no 
mention  of  the  real  estate  claimed  by  the  grantee :  Held,  That  it  is 
a  complete  and  valid  deed,  although  it  be  found  after  the  death  of 
the  grantor,  by  his  executors,  among  his  other  papers.  Atisiin  vs. 
Feudally  362. 

4.  A  chattel-mortgage  was  made  to  a  trustee  for  the  benefit  of  a  third 

party,  and  the  marshal  afterward  seized  a  portion  of  the  property 
upou  an  execution  against  the  grantor.  The  trustee  then  brought 
replevin,  and  on  the  trial  there  wad  a  conflict  of  testimony  as  to  the 
delivery  of  the  deed  to  the  trustee,  no  question  being  made  but  that 
it  was  duly  recorded.  Tbe  court  instructed  the  Jury  that  there  was 
no  delivery  unless  tbe  deed  was  placed  in  possession  of  the  trustee 
or  another  person  for  him  at  his  request,  or  unless  it  was  left  at  the 
recorder's  office,  subject  to  his  order  and  with  his  knowledge  and 
consent ;  and  that  the  delivery  of  tbe  deed. to  the  jegister  without 
the  knowledge  of  tbe  grantee  is  not  eafficient.  This  instruction  was 
held  to  be  erroneous.    Storre  vs.  Sharp,  &<9. 
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DELIVERT  OP  DEED. 
See  Deed,  4. 

DEVISE. 
See  Will,  3,  4. 

1.  Where  M.  devisos  all  his  estate,  both  real  and  personal,  to  his  wife  dar- 

ing her  life,  xmd  also  authorizes  her  to  give  to  his  children  their 
JDflt  portion,  or  whatever  amount  she  might  please  to  give  them, 
as  they  came  of  age  or  were  married,  and  where  he  also  authorizes 
her  to  do  with  his  estate  what  she  might  think  best  for  her  inter- 
est and  the  interest  of  the  children,  it  was  held  she  could  convey  a 
part  of  the  real  estate  to  a  daughter  of  the  testator  and  her  hus- 
band, and  that  on  the  death  of  such  daughter,  leaving  her  husband 
surviving,  the  said  real  estate  did  not  descend  to  the  heirs  of  the 
testator.     Wood  vs.  AmidoHf  !^24. 

2.  Where  a  testator  directed  in  his  wiH  his  estate  to  be  divided  imme- 

diately after  his  death  into  four  equal  part8,  one  part  to  be  allotted 
to  his  son,  one  part  to  the  children  of  his  son,  and  in  regard  to  the 
Other  parts,  one  each  to  his  two  daughters  respectively,  the  latter 
shares  to  be  held  by  his  trustees  for  the  separate  use  of  such 
daughters  fi^ee  from  their  husbands ;  and  if  either  of  said  daughters 
dies  without  issue,  their  said  fourth  parts  are  also  devised  to  the 
said  children  of  his  son,  share  and  share  alike;  and  where  the 
trustees  had  power  to  sell,  subject  to  the  aforesaid  trusts,  it  was 
held  that  after  the  death  of  the  son  and  of  both  daughters,  without 
issue,  the  estate  never  haviDg  been  divided,  the  trusts  became  ex- 
tinguished, and  the  estate  vested  in  the  children  of  the  son,  and 
that,  consequently,  the  surviving  trustee  had  no  power  to  seU  and 
convey  any  part  of  the  real  estate.    BratUeif  vs.  Young f  229. 

3.  A  devise  in  a  will  "  of  all  that  part  of  lot  eight  (B)  of  Davidson's  sub- 

division of  square  two  hundred  and  fifteen,  (215,)  fronting  on  Four- 
teenth street  west,  between  L  and  M  streets  north,  with  the  im- 
■  provements ;  that  is  to  say,  one-half  of  ttie  said  lot  and  improve- 
ments to  the  said  Carberry  S.  Hilton,  in  fee-simple,  and  the  remain- 
ing halfy  as  he  may  choose,  to  him,  the  said  Carberry  S.  Hilton,  in 
trust  for  the  sole  use  and  benefit  of  his  said  children,  John  Percy 
Hilton  and  Henry  Slicer  Hilton,  in  fee-simple,  to  be  equally  divided 
between  them,"  was  construed  to  carry  the  whole  of  the  lot  and 
not  merely  the  half.    Hilton  vs.  Hiltonf  70. 

4.  Where  the  will  directs  all  the  estate  to  be  sold  by  the  executors  for  the 

payment  of  legacies,  and  the  several  legatees  are  named,  and  the 
amount  eiach  is  to  receive  specified,  the  personal  estate  first  is  to  be 
exhausted,  and  the  real  estate  is  to  be  resorted  to  only  to  make  up 
for  any  defloienoy  of  the  personal  tot  these  purposes.  To  the  ex- 
tent tbAt  it  is  not  needed,  it  or  its  proceeda  go  to  the  heirs  at  law 
when  the  will  does  not  otherwise  dispose  of  it.    ifr. 
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5.  In  case  there  is  a  direction  to  sell  the  real  estate  for  the  pnrpose  of 

paying  particnlar  legacies  it  is  fiot  a  coDversion  of  the  real  property 
into  personalty,  except  for  that  purpose  and  extent.    11), 

6.  A  devise  of  land  after  payment  of  debts  is  a  charge  on  the  land,  and 

when  the  personal  assets  are  exhausted ,  the  executor  may  file  a  bill 
for  the  sale  of  the  real  estate  to  pay  snch  debts,  and  the  credit- 
ors need  not  be  made  parties  to  snch  bill.    Tuohy  ts.  MarHn,  572. 

7.  When  a  testator  devises  lands  after  his  debts  are  paid,  and  in  a  snbse- 

qnent  part  of  the  will  directs  that  a  particnlar  lot  shall  be  sold  at 
public  auction  and  the  proceeds  applied  to  the  expenses  of  a  monu- 
ment to  be  erected  at  his  grave,  it  was  held  that  the  cost  of  the 
monument  was  a  first  lien  upon  such  lot,  and  to  that  extent  was  a 
limitation  upon  the  preceding  general  clause  in  respect  to  the  pay- 
ments of  debts.    Ih. 

DISTRICT  OP  COLUMBIA. 
See  Contract,  10, 16. 

1.  The  late  board  of  public  works  had  no  such  power  as  would  authorize 

them  to  enter  into  contracts  which  would  be  obligatory  upon  the 
District  of  Columbia,  of  a  negotiable  character, signed  by  no  one 
but  an  auditor,  so  as  to  pass  a  legal  title  to  the  same  froni  hand  to 
hand,  by  mere  delivery  or  indorsement.  Ballard  Pavement  Company 
vs.  Mandelj  351. 

2.  Certificates  of  the  auditor  of  the  board  of  public  works  contain  no 

words  of  negotiability,  and  have  no  advantage  beyond  a  statement 
of  indebtedness,  or  that  a  certain  amount  of  work  had  been  per- 
formed by  the  contractor  to  whom  they  were  issued,  and  are  at 
most  to  be  treated  as  choees  in  action ,  and  an  assignee  must  take 
them  subject  to  the  rights  and  equities  of  prior  parties.  They  pos- 
sess no  attribute  which  can  bring  them  within  the  rules  which  reg- 
ulate negotiable  securities.    Ih» 

3.  The  act  of  Congress  directing  the  board  of  audit  to  examine  these 

certificates  for  settlement  ought  not  to  be  constraed  so  as  to  make 
them  transferable  by  delivery  or  indorsement  and  unimpeachable 
in  the  hands  of  any  one  to  whom  they  had  previously  passed.    lb. 

4.  No  evidence  of  usage  in  the  city  of  Washington  can  be  received  for 

the  purpose  of  showing  that  these  certificates  are  transferable  by 
indorsement,  so  as  to  convey  a  legal  interest  to  the  indorsee.  All 
that  can  be  passed  by  such  indorsement  is  a  right  subject  to  exist- 
ing equities.    lb, 

5.  The  court  is,  however,  justified  in  considering  the  fact  that  these  cer- 

tificates are  extensively  used  as  collateral  securities  in  borrowing 
money,  and  will  protect  the  lender,  so  as  to  require  the  amount  bor- 
rowed to  be  brought  into  court  for  his  benefit,    lb. 

6.  The  indorsement  of  these  instruments  in  blank  by  the  payee  cannot  be 

claimed  as  estopping  him  from  impeaching  the  title  of  a  purchaser. 
The  indorsement  is  only  the  transfer  of  a  chose  in  action  for  a  par- 
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ticnlar  purposei,  aad  ibd  law  presames  that  every  person  knows  that 
tbe  legal  title  cannot  be  transferred  in  such  contracts.    /(. 

7.  An  act  of  CongreHS,  Jaly  11 ,  1H62,  (12  Stats.,  537, )  created  a  board  of 
'  trustees  of  schools  for  colored  children,  and  authority  was  given  to 
the  Secretary  of  the  Interior  to  fill  all  vacancies ;  and  subsequent 
acts  of  Congress  provided  that  from  the  whole  fund  received  for  the 
support  of  schools  a  proportionate  share  should  be  set  apart  for  the 
colored  schools,  and  should  be  paid  to  such  trustees  for  the  support 
of  such  schools,  including  the  cost  of  buildings  and  improvements, 
and  if  not  paid  over,  it  should  be  recoverable  in  an  actiCn  of  debt 
by  such  trustees  against  the  cities  of  Washington  and  Georgetown : 
Held,  that  the  plaintiff,  who  was  an  architect,  and  had  performed 
services  for  the  board  on  four  different  school-houses  for  colored 
children,  and  a  balance  of  whose  claim  therefor  was  due  and  un- 
paid, might  maintain  an  action  for  such  balance  against  the  District 
of  Columbia.  The  principle  enunciated  by  the  United  States  Su- 
preme Court  in  Bamea  vs.  The  DUtrict  applied.  Clu»8  vs.  Diatriet  of 
Columbiay  489. 

DIVORCE. 

That  the  wife  was  the  mother  of  a  child  born  out  of  wedlock  prior  to 
marriage  is  not  cause  for  a  divorce,  especially  where  the  intended 
husband  was  informed  thereof  before  such  marriage.  Farr  vs.  FarTf 
35. 

EQUITY. 

See  EviDENCB,  3,  4. 
Contract,  2. 

Frauditlknt  Conveyance,  1. 
Misrepresentation,  1,  2. 
Practice,  25. 

1.  Parol  testimony  is  admissible  for  the  purpoee  of  showing  that  a  deed 

of  real  estate,  although  absolute  on  its  face,  was  really  intended  as 
a  aecnrity  for  money  loaned.    Peugh  vs.  DavM,  14. 

2.  But  the  testimony  of  three  witnesses,  aside  ttom  the  complainant,  as 

to  admissions  mnde  by  the  purchaser  that  the  vendor  is  still  in- 
debted to  him  for  the  money,  two  of  them  being  contradicted,  will 
not  prevail  against  tho  absolute  sal^  expressed  on  the  face  of  the 
deed,  where  the  allegations  of  the  bill,  that  it  was  intended  as  a 
security,  are  positively  denied  by  the  answer,  and  where  also  the 
attorney  who  prepared  the  deed  uader  the  direction  of  both  par- 
tiesy  as  well  as  the  defendant,  both  testify  that  the  transaction  was  an 
absolute  purchase,  and  also  where  there  is  a  signed  receipt  by  the 
vendor,  expressing  the  consideration  to  be  for  the  purchase  of  the 
land.    lb, 

3.  Where  it  is  difficult  to  say  from  the  testimony  in  the  cose  that  the 

mortgagee  bAs  not  paid  for  the  property  all  it  was  worth  at  the 
time  of  the  purchase  of  the  equity  of  redemption ;  and  where  the 


614  I9I)B:S[. 

bill  contains  no  allegations  that  the  Bale  \^as  procured  by  froad  or 
nndne  inflaence,  a  conrt  of  equity  will  not  distntb  the  validity  of 
the  deed.    Ih, 

4.  A  bill  filed  on  behalf  of  a  widow  and  infant  heirs,  to  set  adide  a  deed  abso- 

lute on  its  &ce  for  fraud  and  want  of  consideration,  contained  a  state- 
ment to  the  effect  that,  although  the  deed  expressed  a  consideration, 
yet  that  nothing  had  been  paid  for  the  same,  and  that  it  was  intended 
to  operate  as  a  trust ;  that  an  action  of  slander  had  been  commenced 
against  the  grantor  and  his  wife,  (now  the  widow,)  and  that  the  con- 
vey Mice  was  executed  to  defendant  to  protect  the  real  estate  therein 
from  the  result  of  said  action  at  law,  upon  an  agreement  with  said 
defendant  that  as  soon  as  said  action  was  dismissed  or  decided  ia 
favor  of  the  said  grantor  and  his  wife,  he  would  reconvey  the  prop- 
erty to  the  said  grantor,  his  heirs,  or  assignees ;  and  it  was  held 
that  such  an  averment  is  fatal  to  the  bill  of  oomplainant,  and  a 
court  of  equity  will  not  interpose  to  set  the  conveyance  aside,  but 
will  leave  the  parties  to  the  conscqueucee  of  their  own  act.  Fletcher 
vs.  Fletchery  38. 

5.  A  parol  contract  for  a  lease  whJi.h  has  been  partly  perfbrmed  by  deliv- 

ery of  the  possession  of  the  premises  and  the  payment  of  rent  will 
entitle  either  of  the  parties,  by  bill  in  equity,  to  compel  tha  specific 
performance  of  the  whole.     WaUh  vs.  EundUliey  114. 

6.  Specific  performance  of  such  agreement,  where  there  is  an  omission  of 

the  covenants  to  be  inserted  in  the  lease,  will  be  decreed  with  such 
covenants  as  are  usual  and  incident  to  leases  of  the  same  kind,  and 
such  as  flow  from  the  contract  and  are  necessary  to  give  it  effect,    lb. 

7.  When  the  trustee  named  in  a  deed  of  trust  given  to  secure  the  payment 

of  a  promissory  note,  with  power  in  the  trustee  to  sell  the  land  if 
the  note  is  not  paid,  dies,  the  person  who  created  the  trust  and  the 
note  is  a  necessary  party  to  an  original  bill  in  equity  for  the  appoint- 
ment of  a  new  trustee.    Holden  vs.  Stickneyj  141. 

8.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away  bis 

remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  for  tbe  payment  of  the  note,  and  it  was  held  that  he  waa 
still  interested  in  the  appointment  of  a  proper  person  to  sell  the 
property  in  such  manner  as  not  unnecessarily  to  cause  a  deficiency. 
The  purchaser  is  also  declared  to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    lb, 

9.  It  is  well  settled  that  a  decree  obtained  iu  a  suit  in  equity  without 

making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights 
are  affected  thereby,  is  void  as  to  those  parties,  and  such  decree 
may  be  impeached  by  original  bill.    lb, 

10.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete 

them  in  six  months.  The  houses  were  not  finished  at  tTie  time 
agreed  upon,  and  the  owner  notified  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself;  and;  for  this 
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p«TXH>8e,  he  employed  severiilof  the  defendants  to  fnmlsh  work  and 
material,  and  paid  them.  The  owner  paid  a  large  amoant  to  the 
original  contractor  and  the  subcontractors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  varions  subcontractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit/ to  eujuin  the 
proceedings  at  law,  and  have  all  the  claims  settled  in  chancery. 
PainUr  vs.  DranCf  1G3. 

11.  A  bill  of  review  to  correct  an  error  not  apparent  upon  (be  face  of  tbe 

record  cannot  be  filed  unless  leave  of  the  court  is  first  obtained. 
Johnson  vs«  Offnit^  168. 

12.  Where  the  matter  complainant  relies  upon  In  a  bill  of  review  is  not 

new,  and  could  have  been  produced  by  him  on  the  former  hearing, 
and  where  he  appeared  and  answered  without  disclosing  it,  ho  is 
not  entitled  to  this  relief.    lb. 

13.  Where  a  bill  of  review  bos  been  filed  and  dismissed,  and  a  motion  to 

file  a  second  one  has  been  refused,  this  will  be  a  bar  to  any  further 
proceedings.    lb. 

14.  Where  the  advertisement  of  sale  of  trust-property  states  the  day  of 

the  month  correctly,  but  names  a  wrong  day  of  the  week,  and  the 
mistake  is  corrected  in  the  published  notice  the  day  before  tbe  sale, 
a  bill  in  equity  to  set  aside  such  sale  for  that  irregularity  will  be 
dismissed  when  it  is  evident  that  there  was  no  intention  to  mislead 
either  the  parties  or  the  public,  and  when  neither  in  iact  were  mis- 
led.   Chandler  vs.  Cook,  17& 

15.  A  court  of  equity  will  set  aside  a  release  of  a  deed  of  trust  upon  real 

estate  when  it  has  been  obtained  by  fraud  and  imposition,  and  will 
restore  such  deed  of  trust  to  its  priority,  and  will  maintain  the 
rights  of  those  claiming  under  it.    Bur.i'eUne  vs.  Omvea^  219. 

16.  Tbe  rule  is  now  nrell  settled  that  a  court  of  equity  will  entertain  a 

suit  respecting  the  right  to  real  estate  situate  in  another  State  or 
country  where  jurisdiction  of  the  parties  has  been  acquired.  Moore 
vs.  Jaeger,  465. 

17.  When  a  controversy  arises  out  of  a  contract  or  out  of  fraud,  or  in- 

volves the  consideration  of  a  trust  in  regard  to  lands  in  another 
State,  the  jurisdiction  of  a  court  in  chancery  will  act  upon  the  con- 
.science  of  the  person  if  found  within  tbe  jurisdiction  of  the  foram 
and  compel  him  to  do  what  is  required  by  Justice  and  equity.    lb, 

18.  Where  a  party  has  executed  a  deed  of  trust  upon  real  estate  to  secure 

an  indebtedness  to  the  complainant,  and  subsequently  he  causes  to 
be  purchased  for  his  own  benefit,  in  the  name  of  other  persons,  out- 
standing titles  for  the  purpose  of  defrauding  the  complainant, 
equity  will  decree  that  he  must  hold  the  titles  thus  acquired  upon 
the  uses  and  trusts  declared  in  the  trust-deed  he  had  previously 
executed  for  the  benefit  of  tbe  complainant.    75. 

19.  Where  $10,000  was  loaned  to  the  Freedman's  Savings  and  Trust  Com- 

pany on  the  note  of  said  company  and  collateral  securities,  and 
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which  money  was  used  for  the  exolmive  benefit  of  the  oompany 
and  in  payment  oi  this  note,  the  actnaiy  transfeired  other  secured 
notes  to  the  holder,  who  thereupon  surrendered  his  collaterals  to 
the  hank,  it  was  held  that  the  complatnaots  could  not  maintain  a 
bill  in  equity  lor  the  return  of  the  secured  notes  so  transferred  in 
payment  of  the  loan,  although  such  transfer  was  not  authorized  by 
a  previous  vote  of  the  board  of  trustees,  without  rescinding  the 
agreement  and  refunding  the  amount  actually  loaned  to  the  insti- 
tutioD,  or  at  least  returning  the  collaterals  which  had  been  sur- 
rendered. He  who  asks  equity  must  do  equity.  CretweU  vs.  Lana- 
han,  484. 

20.  A  certificate  of  stock  in  an  incorporated  company  was  deposited  with 

complainants  as  collateral  security  for  a  loan  of  money.  The  de- 
fendant N.,  who  was  the  owner  of  the  certificate,  gave  it  to  D.,  the 
other  defendant,  for  the  purpose  of  borrowing  money  on  the  secur- 
ity thereof.  When  the  loan  fell  due,  it  was  discovered  that  the 
power  of  attorney,  by  which  alone  the  certificate  could  be  trans- 
ferred upon  the  books  of  the  company,  had  been  struck  out,  and 
neither  of  the  defendants  was  aware  of  it  until  informed  by  the 
complainants.  N.  refused  to  re-execute  said  power  of  attorney, 
and  the  indebtedness  remains  unpaid.  Under  these  eircnmstanoes 
the  court  made  a  decree  for  the  sale  of  the  certificate  of  stock,  and 
that  the  proceeds  thereof  be  applied  to  the  payment  of  the  amount 
due  upon  the  loan.    Johnson  vs.  Dexter,  530. 

21.  The  law  makes  it  the  duty  of  a  father  to  maintain  his  minor  children ; 

but  when  a  minor  has  a  separate  estate,  the  father,  as  natural 
guardian,  has  a  right  to  apply  so  much  of  the  income  therefrom  as 
may  be  necessary  to  defray  the  expense  of  giving  to  his  said  minor 
child  a  good  education;  and  a  court  of  equity,  in  stating  his 
account,  will  allow  him  a  reasonable  credit  for  such  expenditure, 
and  will  further  allow  him  a  credit  for  whatever  portion  of  such 
income  he  has  beneficially  applied  to  the  support  of  such  child  dur- 
ing the  period  of  minority.  Under  the  circumstances  of  this  case 
interest  is  to  be  computed  only  from  the  commencement  of  the 
suit.    Holizman  vs.  Ca«(2e»uia,  555. 

22.  In  view  of  the  decisions  of  the  United  States  Sopreme  (^oort^  it  may 

now  be  considered  settled  law  that  a  court  of  equity  will  not  inter- 
fere by  injunction  to  restrain  the  collection  of  a  tax  upon  the  mere 
allegation  that  the  tax  is  illegal  or  void.  The  enforcement  of  the 
tax  must  lead  to  a  multiplicity  of  suits,  or  irreparable  ii^ry,  or 
throw  a  cloud  upon  the  title  to  real  estate,  in  order  to  justify  the 
interposition  of  equity  process.    AlexaiuUr  vs.  DenniBon,  5tis2. 

23.  The  37th  section  of  the  act  of  Congress  organising  a  government  for 

this  District  declares  that  the  board  of  public  works  shaU  assess,  in 
such  manner  as  shall  "  be  prescribed  by  law,''  upon  property  bene- 
fited by  improvements,  an  amount  not  to  exceed  one-third  of  the 
cost,  and  the  legislative  assembly  having  failed  to  prescribe  a  mode 
or  formalities  of  assessing,  it  may  well  be  questioned  whether  there 
has  ever  been  a  valid  assessment  for  such  taxes.    lb. 
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24.  The  assembly  act  approved  Aafi^nst  10, 1671,  '*  presoribiag  a  mode  of 

Mseasmenf  for  special  tmprovemetit's,  prescribes  a  different  man- 
ner of  collecting  special  taxes  from  that  in  which  all  other  taxes 
are  collected,  and  is  therefore  in  direct  violation  of  the  37th  section 
of  the  organic  art ;  aod  the  certificates  of  asspssmeut,  as  a  step  in 
the  process  of  collection,  are  thereforu  mill  and  void.    lb. 

25.  A  court  of  equity  will  grant  relief  against  the  f>ale  of  property  upon 

a  certificate  for  special  improvement  taxes  where  the  certificate 
has  been  issued  without  aathority  f^f  law  and  the  tax  had  been 
anticipated  by  the  sale  of  the  evidence  thereof,  and  where  the  cost 
of  the  improvement  has  been  collected  from  the  United  States,  on 
the  ground  that  aneh  sale  cannot  take  place  without  casting  a 
eloud  upon  plaintiff's  title.    lb. 

EVIDENCE. 
See  Contract,  1,  2. 
Dbed,  2. 
Parol  Testimoitt,  1. 

1.  No  principle  of  law,  in  courts  of  equity  as  well  as  in  the  courts  of  com- 

mon law,  is  better  settled  than  that  all  negotiations  by  parol  prior 
to  the  execution  of  a  written  contract  are  merged  in  such  contract 
and  more  especially  in  a  contract  under  seal ;  and  that  a  party  will 
be  estopped  from  proving  such  was  not  the  contract  between  the 
parties  unless  the  party  alleges  that  his  signature  was  procured  by 
fraud,  imposition,  or  other  dishonest  practices.  Sawyer  v.  Weaverj 
1. 

2.  Parol  testimony  is  admissible  for  the  purpose  of  showing  that  a  deed 

of  real  estate,  although  absolute  on  its  face,  was  really  intended  as 
a  security  for  money  loaned.    Peugh  v.  DaviSy  14. 

3.  But  the  testimony  of  three  witnesses,  aside  from  the  complainant,  as 

to  admissions  made  by  the  purchaser  that  the  vendor  is  still  in- 
debted to  him  for  the  money,  two  of  them  being  contradicted,  will 
not  prevail  against  the  absolute  sale  expressed  on  the  face  of  the 
deed,  where  the  allegations  of  the  bill  that  it  was  intended  as  a 
security,  are  positively  denied  by  the  answer,  and  where  also  the 
attorney  who  prepared  the  deed  under  the  direction  of  both  parties, 
as  well  as  the  defendant,  both  testify  th.it  the  transaction  was  an 
absolute  purchase,  and  also  where  there  is  a  receipt  signed  by  the 
vendor,  expressing  the  consideration  to  be  for  the  parchase  of  the 
land.    lb, 

4.  Where  it  is  dtfflonlt  to  say  from  the  testimony  in  the  case  that  the 

mortgagee  has  not  paid*  for  the  property  all  it  was  worth  at  the 
time  of  the  purchase  of  the  equity  of  redemption  ;  aod  where  the 
bill  contains  no  allegations  that  the  sale  was  procured  by  fraud  or 
undue  inflaence,  a  court  of  equity  will  not  disturb  the  validity  of 
the  deed.    lb. 
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5.  A  witness  can  only  be  croHS-examined  in  regard  to  matters  connected 

with  the  direct  examination ;  but  where  the  witness  is  a  party  to 
the  suit,  and  is  questioned  on  cross-examination  in  regard  to  a  fact 
not  touched  upon  in  bis  examiDation*in-€Jb&ef>  and  his  answer  thereto 
is  in  his  own  favor,  the  court  will  not  distaxb  theTerdiot  on  ofioonnt 
of  the  admission  of  such  question.    Cravumr  v.  Cullmanef  197. 

6.  Evidence  offered  by  the  defendant  for  the  purpose  of  showing  that 

plaintiff  had  done  inferior  and  defective  work  of  a  similar  kind  on 
the  house  of  another  person  was  properly  rejected  by  the  referee. 
ISchaffer  vs.  Lehman,  305. 

7.  Where  an  incompeteDt  qaestion  pat  to  a  witneas  is  allowed  to  be  an- 

swered, subject  to  the  objections  of  the  other  side,  bat  before  the 
cause  was  submitted  to  the  jury  the  judge  instruoted  the  jary  to 
lay  aside  and  disregard  the  testimony  so  objected  to,  the  error  was 
cured  by  such  dlrectioDS.    Chughlm  vs.  PottUoUf  308. 

8.  It  is  competent  to  prove,  on  a  question  of  the  sanity  of  a  testator,  that 

his  father,  mother,  or  perhaps  his  ancestors  in  a  more  remote  de- 
gree, were  of  unsound  mind,  by  the  evidence  of  a  person  speaking 
from  his  own  personal  knowledge  and  observation,  but  not  by  tra- 
dition or  hearsay  testimony.    lb. 

9.  An  agreement  in  writing  cannot  be  contradicted  in  its  legal  effect, 

where  the  contract  is  clear  in  its  terms,  by  a  contemporaneous  oral 
agreement  tending  to  show  that  the  written  agreement  was  not  the 
agreement  of  the  parties.  It  is  inadmissible  to  show  by  parol  that 
a  promissory  note  was  not  to  be  paid  in  money.  Such  evidence 
clearly  contradicts  the  legal  terms  of  the  written  agreement.  The 
rule  which  excludes  parol  evidence  from  contradicting  a  written 
contract  is  based  upon  the  principle  that  parties  express  their 
meaning  when  they  execute  a  written  instrument  Linvllle  vs. 
Holden,  329. 

10.  A  judgment  in  an  ordinary  action  at  law  foe  a  debt  secured  by  a  me- 

chanic's lien  is  not  admissible  evidence  against  a  surety  on  an  un- 
dertaking to  discharge  that  lien,  according  to  the  requirements  of 
section  708,  Revised  SCatates  for  the  District  of  Columbia.  Phi'iipB 
vs.  Cohum,  409. 

11.  It  is  not  error  in  the  court  to  refuse,  at  the  request  of  either  party,  to 

instruct  the  jury  as  to  the  mere  weight  of  the  evidence,  as  that  is  a 
matter  for  the  consideration  of  the  jury.  The  court  opght  not  to 
accompany  a  written  instruction,  requested  by  the  defendant's 
counsel,  with  a  qualification  which  is  repugnant  to  the  proposition 
contained  in  such  Instruction.  It  is  error  in  the  oonrt  to  allow  the 
jury  to  infer  a  new  promise  from  evidence  which  the  court  knows 
to  be  insufficient  according  to  the  principles  of  law.  The  evidence, 
when  offered,  ought  to  be  excluded,  or,  if  given,  the  jury  should 
be  finally  instructed  that  it  is  not  competent.  OU&rltacIt  vs.  JSrown^ 
541. 
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nXTtJRES. 

A  wooden  bnildiDj;  staodiog  upon  blooks  and  rollera  bo  that  It  coald  be 
removed  with  oat  distnrbing  the  freehold,  and  whfoh  was  bnilt  for 
the  purpoee  of  remoYftl  if  necessary ,  may  be  regarded  as  a  movable 
fixture,  and  the  personal  property  of  the  tenant.  Bobinson  vs. 
JFnght,  54. 

FRAUDULENT  CONVEYANCE. 

1.  A  bill  filed  on  b^alf  of  a  widow  and  infant  heirs,  to  set  aside  a  deed 

absolnte  on  its  face  for  irand  and  want  of  consideration,  contained 
a  statement  to  the  effect  that,  althoogh  the  deed  expressed  a  con- 
sideration, yet  that  nothing  had  been  paid  for  the  same,  and  that  it 
was  intended  to  operate  as  a  trost ;  that  an  action  of  slander  had 
been  commenced  against  the  grantor  and  his  wife,  (now  the  widow,) 
and  that  the  conveyance  was  executed  to  defendant  to  protect  the 
real  estate  therein  from  the  result  of  said  action  at  law,  upon  an 
agreement  with  eaid  defendant  that  as  soon  as  said  action  was  dis- 
missed, or  decided  in  favor  of  the  said  grantor  and  his  wife,  he 
would  reconvey  the  property  to  the  said  grantor,  his  heirs  or  assign- 
ees ;  and  it  was  held  that  snch  an  averment  is  fatal  to  the  bill  of 
complainant,  and  a  court  of  equity  will  not  interpose  to  set  the 
conveyance  aside,  but  will  leave  the  parties  to  the  consequence  of 
their  own  act.    Fletcher  vs.  Fletcher^  38. 

2.  S.  was  the  holder  of  a  promissory  note  secured  by  deed  of  trust.    The 

trustee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  this 
court  alleging  that  the  note  had  been  fully  paid  aud  satisfied,  and 
praying  to  have  a  new  trustee  appointed  for  the  purpose  of  releas- 
ing the  incumbrance.  S.  filed  his  answer,  admitting  the  allegations 
of  the  bill  to  be  true;  and  thereupon  a  trustee  was  appointed,  with 
directions  to  execute  a  release.  Subsequent  to  the  filing  of  snch 
answer,  the  grantor  executed  another  trust-deed  to  secure  a  new 
loan.  The  grantees  in  the  last  deed  had  no  notice  or  knowledge 
that  snch  answer  had  been  procured  by  fraud :  Held,  That  8.  was 
estopped  by  snch  answer  and  release,  even  although  the  same  had 
been  fraudulently  obtained,  from  setting  up  any  claim  as  against 
the  grantees  in  the  last-mentioned  deed  of  trust.  StaaU  vs.  Bigelow, 
367. 

3.  A  sale  of  nn  entire  stock  in  trade  to  a  clerk  in  the  employment  of  the 

vendor  is  colorable  and  fraudulent  as  to  the  creditors  of  the  vendor 
when  the  vendee  has  no  means,  except  that  he  receives  ton  dollars 
a  week  for  fais  services,  and  where  ho  pays  nothing  at  the  time  of 
the  sale,  but  gives  his  nnsecured  promissory  notes  for  the  whole 
amonnt  of  the  pnrehase-money,  and  where  no  public  notice  is  given 
of  the  change  and  the  business  sign  remains  the  same,  nnd  the 
vendor  is  frequently  about  the  premises.    Danby  vs.  Sharpf  435. 
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GARNISHEE  PROCESS. 

Where  an  attachment  is  laid  in  the  hands  of  a  garnishee,  vrho  is  also 
trustee  appointed  in  an  equity  snit  to  sell  the  real  estate,  and  it  ap- 
pearing that  he  had  performed  the  tmst,  and  a  balance  remained 
in  his  hands  due  to  the  defendant,  the  attachment  was  properly 
laid.     Van  BUwick  vs.  Lamofiy  172. 

HABEAS  CORPUS. 

1.  No  person  has  a  right  to  sae  out  a  writ  of  habea*  corpus  on  behalf  of  a 

minor,  unless  it  appears  thatsaoh  person  has  a  right  to  the  custody 
or  control  of  the  minor,  or  hs^  been  invited  by  the  minor  to  sue  out 
such  writ,  or  by  his  guardian  or  parents,  or  by  some  one  entitled 
by  law  to  interfere  with  his  custody.    In  re  Poole^  583. 

2.  It  is  irregular,  before  the  itarties  against  whom  the  writ  wm  issued 

have  made  any  return  thereto,  to  order  the  minor  fi>rthwith  to  be 
delivered  into  the  custody  of  the  party  who  sued  out  the  writ.    lb. 

3.  The  writ  of  habeas  corpus  is  a  common -law  writ,  and  may  be  issued  by 

any  justice  of  this  court,  at  chambers  and  in  vacation.    lb. 

4.  The  minor  was  a  child  seven  or  eight  years  of  age,  and  was  in  charge 

of  his  brothers,  who  were  acrobats,  and  he  appeared  at  their  exhibi- 
tions and  performed  acrobatic  fe3.ts.  This  he  did  willingly,  and 
was  anxious  to  continue  with  them.  Medical  witnesses  differed  as 
to  the  effect  of  this  performance  upon  his  physical  system.  He  ex- 
pressed a  preference  to  remain  with  his  brothers,  who  bad  cared  for 
and  treated  him  kindly.  There  was  no  evidence  that  he  was  re- 
strained of  his  liberty.    The  writ  was  dismissed.    Jb, 

5.  It  seems  now  to  be  a  well-settled  rule  of  law,  that  whether  the  court. 

will  regard  the  preference  of  the  minor  for  a  guardian  depends  upon 
the  reasonableness  of  his  wish  and  the  intelligence  which  he  ex- 
hibits. The  wric  of  habeas  corpus  confers  no  jurisdiction  to  appoint 
guardians  of  infants,  to  superintend  their  education,  and  to  instruct 
them  in  correct  habits  of  life.  A  court  of  chancery  is  the  appro- 
priate tribunal  for  such  a  purpose.    lb, 

INTEREST. 
See  PRAcncx,  23* 

JUDGMENT  CREDITOR. 
See  LnsN,  4,  5. 

JUSTICE  OF  THE  PEACE. 

1.  The  condition  in  an  official  bond  of  a  jnstioe  of  the  peace,  that  he  shall 
well  and  fiiithfnlly  perform  the  duties  of  said  office,  means,  so  far  as 
the  same  affects  the  sureties  on  said  bond,  that  he  will  discharge 
the  duties  of  a  Justice  of  the  peace  to  the  best  of  his  ability.  Holtz- 
man  vs.  Bobinson,  520. 
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2.  In  ao  action  againBt  the  saretiea  on  the  official  bond  of  a  jnstice  of  the 
peace,  which  action  is  on  the  alleged  ground  that  the  justice  issued 
a  writ  without  authority  of  law,  by  yirtne  of  which  writ  certain 
goods  were  seized  and  taken  away  by  the  constable  executing  the 
same,  it  is  necessary  to  aver  in  the  declaration  that  the  justice 
knowingly,  willfnlly,  or  wrongfully  omitted  to  do  what  ought  to 
have  been  done,  or  that,  in  doing  what  he  did  by  way  of  issuing 
process,  he  knowingly,  willfully,  or  corruptly  instituted  the  pro- 
ceedings to  the  injury  of  the  plaintiff.    Ih. 

LANDLORD-AND-TENANT  ACT. 

Where  the  plaintiff  commences  an  action  to  reooyer  possession  of  prem- 
ises under  the  landlord^and-tenant  act,  and  the  defendant  inter- 
poses the  plea  of  title  in  himself,  it  will  be  no  defense  to  such  action 
that  the  plaintiff  claims  title  under  a  deed  executed  at  a  sale  of  the 
premises  by  Tirtue  of  a  deed  of  trust,  even  if  there  was  a  defective 
execution  of  a  power  of  sale  contained  in  such  trust-deed.  A  pro- 
ceeding under  the  landlord-and- tenant  act  is  not  an  action  of  ^ect- 
ment,  and  the  plaintiff  may  recover  possession  although  only  show- 
ing an  equitable  title.    Fi^lce  vs.  BigeloWf  427. 

LEGACIES. 
See  Will,  6. 

LEGISLATIVE  ASSEMBLY. 

The  late  legislative  assembly  of  the  District  of  Columbia  had  authority 
to  pass  the  act  January  19, 1872,  entitled  "An  act  for  the  prevention 
and  punishment  of  abortion,''  and  the  same  never  having  been  re- 
pealed or  modified  by  Congress,  the  prisoner  was  properly  sentenced 
under  its  provisions  to  imprisonme)it  and  labor  in  the  penitentiary 
at  Albany.     United  States  vs.  May^  512. 

LICENSE. 

1.  An  act  of  the  legislative  assembly  provides  that  commercial  agents 

shall  pay  $200  annually  for  a  license,  and  that  any  person  whose 
business  it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial 
agent ;  and  that  if  he  shall  fail  to  pay  the  said  license-tax  before 
engaging  in  such  business,  be  shall,  in  addition  to  the  license- 
tax,  pay  a  fine  or  penalty  of  not  less  than  five  nor  more  than  fifty 
dollars  for  each  offense :  Held,  The  act  was  not  repugnant  to  any 
constitutional  provision,  and  is  not  in  violation  of  the  right  of 
Congress  to  regulate  commerce  among  the  several  States.  Dis- 
trict of  Columbia  vs.  Humawn,  158. 

2.  The  fact  that  the  defendant  is  an  officer  of  a  State  corporation,  and 

that  the  goods  offered  by  him  for  sale  were  of  the  manufacture  of 
such  corporation,  and  that  he  received  no  commission  other  than 
a  regular  salary,  does  not  render  the  law  inapplicable  to  the  case. 
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3.  No  discrimination  is  made  by  the  act  between  citizens  of  the  District 

and  citizens  of  the  states ;  it  is  not,  therefore,  liable  to  any  consti- 
tutional objection.    lb. 

4.  The  Judgment  against  the  defsndaot  in  snch  ease  is  the  amoont  of  the 

iioonse-tax  for  one  ye»r,  added  to  the  fine  inipoeed  by  the  court    26. 

LIEN. 
See  ATTOJtNEY  at  Law,  1,  2. 
Dbvise,  7. 

1.  A  master-bnilder  agreed  to  erect  two  dwelling-houses  and  complete 

them  in  six  months.  The  houses  were  not  finished  at  the  time 
agreed  upon,  and  the  owner  notified  the  contractor  that  his  con- 
tract was  at  an  and,  and  he  finished  them  himself;  and,  for  this 
purpose,  he  employed  several  of  the  defendants  to  furnish  work 
and  material,  and  paid  them.  The  owner  paid  a  large  amount  to  the 
original  contractor  and  the  subcontractors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  various  subcontractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit,  to  enjoin  the 
proceediugs  at  law,  and  have  all  the  claims  settled  in  chancery. 
PcUnter  vs.  DranCy  163. 

2.  The  lien  of  a  judgment-creditor  upon  real  estate  has  priority  over  an 

attorney's  lien  for  services  rendered  the  defendant  in  a  subsequent 
suit  involving  the  same  property.     Fan  Itisicick  vs.  Lamon^  172. 

3.  Where  such  real  estate  is  decreed  to  be  sold  in  an  equity  suit,  and  the 

proceeds  of  the  sale  to  be  distributed  among  those  entitled  to  them 
according  to  their  respective  liens,  such  judgment-creditor  has  the 
same  preferable  lien  npon  the  proceeds  of  the  sale.    Ih, 

4.  Where  a  judgment-creditor  has  a  lien  upon  two  funds,  and  a  mortgage- 

creditor  has  a  lien  npon  one  of  them,  the  rule  is,  that  the  former 
must  first  exhaust  that  fund  npon  which  the  latter  has  no  lien. 
The  power  of  the  court  to  compel  the  jndgment-creditor  in  snch 
case  to  exhaust  one  fnnd,  when  he  has  a  lien  upon  two,  before  going 
npon  that  one  which  alone  constitutes  the  security  of  another 
creditor,  is  too  weU  established  to  be  called  in  question.  Cmwell 
Vb.  Savings  Bank,  333. 

5.  Where  a  judgment-debtor  afterward  executes  two  deeds  of  trust  to 

secuTu  distinct  creditors  npon  different  parcels  of  land,  all  bonnd 
by  the  judgment,  the  record  of  the  deed  first  executed  is  notice  to 
all  the  world,  and  the  party  beneiicially  interested  therein  can  have 
the  property  sold  to  satisfy  the  judgment  in  the  inverse  order  of  its 
alienation.    Ih, 

6.  A  mechanic  who  has  filed  a  lien  npon  certain  real  estate  for  work  and 

materials  furnished  in  the  erection  of  houses  thereon,  and  releases 
it  for  the  purpose  of  enabling  the  owner  to  secure  a  new  loan,  can- 
not afterward  claim  to  enforce  the  same  lien  as  against  the  party 
making  such  loan  npon  the  security  of  the  property.  PhMlpe  vs. 
QiUteri,  416. 
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LIMITATION  OF  ACTION. 
See  Action,  6. 

1.  In  an  action  of  trespass  fbr  meaie proftts,  the  statute  of  limitations  bars 

the  plaintiff  from  recovesing  damages  bftyond  the  rental  valne  of 
the  premises  for  a  longer  period  than  three  years  prior  to  the  com- 
mencement of  the  suit.    Melay  vs.  JohnstoHf  202. 

2.  A  plea  of  the  statute  of  limitations  is  now  regarded  with  the  same 

respect  as  other  legal  defenses,  and  where  the  defendant  has  de- 
mnrred  to  a  declaration,  and  the  demnrrer  overruled,  and  leave 
granted  to  plead  ''as  advised,"  and  the  plea  of  the  statute  is  ac- 
cordingly filed,  it  is  irregular  to  strike  it  out  upon  affidavits  that 
plaintiff  has  a  good  cause  of  action.    Knoedlei'  vs.  Meloy,  239. 

3.  The  sixth  section  of  chapter  23  of  the  act  of  the  Maryland  assembly, 

passed  A.  D.  1715,  which  prescribes  the  limitation  of  actions  upon 
bonds,  contracts,  and  other  specialties,  does  not  apply  to  suits  in 
chancery,  or  to  mortgages,  trust-deeds,  or  other  equitable  liens  on 
real  estate,  which  can  only  be  barred  when  they  are  of  twenty 
years'  standing.    Peters  vs.  SuteTj  516. 

4.  In  order  to  remove  the  bar  of  the  statute  of  limitations  by  a  new  prom- 

ise, it  must  be  direct  and  positive ;  and  if  a  new  promise  is  to  be 
raised  by  implication  of  law  from  an  acknowledgment,  there  must 
be  an  unqualified  acknowledgment  of  a  sabsisting  debt  which  the 
defendant  is  liable  and  willing  to  pay.    (I  Pet.,  351.)    Otterback  vs. 

Br  oxen.  541. 

MANDAMUS. 

See  Patent  Law,  2, 6-13. 

1.  A  writ  of  mandamus  will  not  be  allowed  against  the  Commissioner  of 

Patents,  where  the  law  submits  the  subject  to  his  opinion.  Exrch 
BigeloWi  24. 

2.  On  a  rehearing,  the  doctrine  is  again  affirmed  that  this  court  will  not 

compel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
even  in  a  case  where  the  examiners-in-ohief  have  rendered  a  decision 
in  favor  of  the  applicant.    Hull  vs.  Commissioner  of  Patents,  125. 

MARRIED  WOMEN. 
See  Curtesy,  1. 

1.  The  act  of  Congress  for  the  protection  oi  the  rights  of  married  women 

in  this  District,  so  far  as  regards  the  rights  of  the  husband  in  the 
real  estate  of  his  wife,  is  not  retroactive,  and  applies  only  in  refer- 
ence to  property  acquired  after  the  passage  of  the  act.  Jlorf:  vs. 
Deajiy  60. 

2.  Where  the  husband  of  one  of  the  tenants  in  common  of  real  estate  had 

been  in  the  receipt  of  an  undue  share  of  the  rents  and  profits  in  his 
life- time,  but  who  died  after  the  bill' was  filed  for  an  account,  his  sur- 
viving wife  cannot  be  charged  with  the  amount  of  such  rents  and 
profits  so  received  by  her  husband.    AHen  vs.  Bayliss,  IBO. 
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^*  3.  The  rule  may  now  be  considered  settled,  wherever  the  chancery  juris- 
diction exists,  that  a  married  woman  is  to  be  regarded  as  tifeme  sole 
in  respect  to  her  separate  property,  and  that  she  may  dispose  of  it 
as  she  pleases,  unless  her  power  of  disposition  is  restricted  or  lim- 
ited by  the  deed  or  will  creating  her  interest.  Smith  vs.  Tkov^9on, 
291. 

4.  Where  the  beneficiary  in  a  trust-deed  is  a  married  woman,  and  there  is 

no  restriction  upon  the  mode  in  which  she  shall  alienate  the  prop- 
erty only  that  the  trustee  shall  Join  in  the  deed,  this  lin^itation  has 
no  reference  to  a  devise,  and  her  testamentary  capacity  in  regard  to 
said  property  is  complete  to  all  intents  and  purposes.    lb, 

5.  By  virtue  of  the  act  of  Congress  regulating  the  rights  of  property  of 

married  women,  passed  April  10, 18G9,  a  married  woman  may  dis- 
pose of  her  entire  property,  constituting  her  separate  estate,  whether 
such  property  was  acquired  before  or  after  coverture.    Ih. 

6.  A  married  woman  is  bound  by  a  contract  which  her  husband  has  en- 

tered into  on  her  behalf  for  improvements  upon  her  6eparat«  estate, 
he  having  acted  as  her  agent,  and  with  her  knowledge  and  consent, 
and  she  having  accepted  the  benefits  resulting  from  the  perform- 
ance of  such  contract.    Schaffer  vs.  Lehman^  S05. 

7.  At  common  law  a  married  woman  could  not  maintain  an  action  in  her 

own  right,  but  the  act  of  Congress  regulating  the  rights  of  mar- 
ried women  enables  them  to  sue  the  same  as  if  they  were  sole  in 
regard  to  their  separate  estate.    FUke  vs.  Bigelow,  497. 

8.  It  is  not  necessary,  though  proper,  to  allege  in  her  declaration,  when 

she  sues  alone,  that  the  subject-matter  of  the  suit  relates  to  her 
separate  estate,  or  that  she  is  a  married  woman.  It  will  answer  the 
requirements  of  the  statute  if  these  facts  are  disolosed  by  the  evi- 
dence on  the  trial,    lb, 

MARYLAND. 

See  Practice,  22. 
Limitations,  8. 

MECHANIC'S  LIEN 

See  Lien,  1. 

1.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete 
them  in  six  months.  The  houses  were  not  finished  at  the  time 
agreed  upon,  and  t.he  owner  notified  the  contractor  that  his  con- 
tract was  at  an  end,  and  he  finished  them  himself,  and,  for  this 
purpose,  he  employed  several  of  the  defendants  to  famish  work  and 
material,  and  paid  them.  The  owner  paid  a  large  amount  to  the 
original  contractor  and  the  subcontraoiors,  and  claims  damages  for 
the  breach  of  contract.  The  contractor  and  various  subcontractors 
have  filed  liens  on  the  property  and  commenced  actions  to  enforce 
su6h  liens.  Under  these  circumstances,  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit  to  enjoin  the  pro- 
ceedings at  law,  and  have  all  the  claims  settled  in  chancery.  Pain' 
ter  vs.  Drane,  163. 
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2.  Where  the  property  apon  which  a  mechanic's  lien  waa  claimed  was 

described  in  Che  notice  of  lien  as  "  lots  lettered  A,  B,  C,  D,  and  E,  in 
the  subdivision  of  original  lot  No.  2,  in  square  No.  791,  recorded  in 
the  office  of  the  surveyor  of  the  city  of  Washington,  in  liber  R.  W., 
No.  1,  folio  62;"  whereas  the  lots  were  situated  in  square  No.  971, 
which  was  the  square  recorded  at  the  place  of  reference ;  and  where 
also  the  description  oontained  in  the  notice  was  applicable  alone  to 
said  last-mentioned  square,  and  where  also  the  owners  had  not  been 
misled,  and  no  other  rights  had  intervened  ;  the  lien  was  upheld 
upon  the  ground  that  the  property  was  sufficiently  identified. 
McLean  vs.  Toungy  184. 

3.  In  a  suit  brought  to  declare  a  mechanic's  lien,  it  is  proper  to  allow  the 

damage  defendant  sustained  by  reason  of  the  failure  of  the  plaintiff 
to  complete  the  building  within  the  time  specified  in  the  contract, 
and  also  for  the  unworkmanlike  manner  in  whidi  the  work  was 
done.  The  ohanoelior  may>  in  such  a  case,  deny  the  plaintiff  costs 
in  the  exercise  of  an  equitable  discretion.    Bum  vs.  WhUtUaey^  189. 

4.  A  Judgment  in  an  ordinary  action  at  law  for  a  debt  secured  by  a  me- 

chanic's lien  is  not  admissibie  evidence  against  a  surety  on  an  un- 
dertaking to  discharge  that  lien,  according  to  the  requirements  of 
section  708,  Revised  Statutes  for  the  District  of  Columbia.  A  per- 
sonal action  on  the  common  counts  is  not  at  all  appropriate  to  the 
remedy  which  the  mechanic's  lien  law  has  rendered  necessary  in 
order  to  enforce  snch  a  lien.    Phillips  vs.  Cobum,  409. 

5.  A  mechanic  who  has  filed  a  lien  upon  certain  real  estate  for  work  and 

materials  furnished  in  the  erection  of  houses  thereon,  and  releases 
it  for  the  purpose  of  enabling  the  owner  to  secure  a  new  loan,  can- 
not afterward  claim  to  enforce  the  same  lien  as  against  the  party 
making  such  loan  upon  the  security  of  the  property.  Fhillips  vs. 
Gilbert,  415. 

6.  A  notice  of  a  mechanic's  lien  signed  with  a  copartnership  name,  instead 

of  with  the  individual  names  of  the  partners,  is  not  invalid  for  that 
reason.     Smith  vs.  Johnson,  481. 

7.  A  mechanic's  lien  for  materials  furnished  upon  a  joint  contract  with  a 

copartnership  will  bind  the  interest  of  one  of  such  parties  who 
alone  has  title  to  the  real  estate  upon  which  the  building  was 
erected.    Ih, 

8.  The  mere  transfer  of  a  promissory  note  to  the  material-mnn  will  not 

release  his  lion,  unless  the  same  is  paid  at  maturity,  or  unless  it  is 
taken  in  payment  of  the  account.    lb. 

m 

9.  The  lien. is  not  invalid,  although  it  does  not  cover  all  the  land  connected 

with  the  building  to  which  the  owner  has  a  title-deed.    lb. 

MESNE  PROFITS. 
Sec  Action,  6. 

MINORS. 

See  Equity,  21. 
40  D 
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MISTAKE. 

1.  Where  the  adyertisement  of  sale  of  trast-propcrty  states  the  day  of  the 

month  correctly,  but  names  a  wrong  day  of  the  week,  and  the 
mistake  is  corrected  in  the  pnblishod  notice  the  day  before  the 
sale,  a  bill  in  equity  to  set  arade  aach  sale  for  that  kregnlarity  will 
be  dismissed,  when  it  is  evident  that  theie  was  no  intention  to 
mislead  either  the  parties  or  the  public,  and  when  neither  in  £act 
were  misled.    Chandler  vs.  Cook,  176. 

2.  Where  the  property  upon  which  a  merehanic's  lien  was  claimed  was 

described  in  the  notice  of  lien  as  **  lots  lettered  A,  B,  C,D,and  E,  in 
the  subdivision  of  original  lot  No.  2,  in  square  No.  791,  recorded  in 
the  office  of  the  snrveyor  of  the  city  of  Washington^  in  liber  B.  W., 
No.  1,  folio  62 ;"  whereas  the  lots  were  situated  in  square  No.  971, 
which  was  the  square  recorded  at  the  place  of  reference;  and 
where  also  the  description  contained  in  the  notice  was  applicable 
alone  to  said  last-mentioned  square,  and  where  also  the  owners 
had  not  been  misled,  and  no  other  rights  had  intervened ;  the  lien 
was  upheld  upon  the  ground  that  the  property  was  sufficiently 
identified.    McLean  v&  YotAng,  184. 

MISREPRESENTATION. 

1.  A  misrepresentation  for  which  a  contract  will  be  declared  Toid  most 

have  relation  to  a  material  matter  of  fact.  A  party  will  not  be 
allowed  to  impeach  his  contract  upon  an  allegation  that  complain- 
ant had  deceived  him  upon  a  question  of  law,  which  was  equally 
open  to  both  parties.    Sanders  vs.  Lyon,  452. 

2.  Where  the  defendant  gave  the  complainant  every  opportunity  he  pos- 

sessed to  inform  himself  as  to  the  location,  condition,  and  title  to 
the  lands  under  negotiation,  and  requested  him  to  call  on  the 
proper  persons  and  officers  to  ascertain  the  fa.ct8  regarding  the 
lands,  he  cannot  have  relief  on  the  ground  of  misrepresentations, 
when  he  had  the  means  of  knowledge  pointed  out  to  him  by  the 
party  he  was  dealinar  with.  Where  there  is  neither  fraud  nor  war- 
ranty, there  is  no  redress  in  equity.    75. 

MUNICIPAL  ORDINANCE. 

1.  The  late  corporation  of  Washington  City  was  not  liable  for  the  wrong- 

ful act  of  a  police-magistrate  and  of  a  member  of  the  Metropolitan 
police  force,  committed  in  an  attempt  to  enforce  an  unauthorized 
ordinance  of  the  city.     Grunibine  vs.  City  of  WaahingUm,  578. 

2.  A  police-magistrate  or  a  member  of  the  Metropolitan  police  force  is 

not  a  servant  of  the  city  in  regard  to  whom  the  doctrine  of 
reepondant  superior  applies.    lb. 
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N£G2^6ENC£. 

See  Checks,  1. 

Eaxlsoad  Companiss,2,3,4,5. 

1.  Where  on  the  trial  of  an  aotion  for  a  personal  ix^ary  there  ib  conflict; 

log  testimony-  as  to  whether  the  plaintiff's  own  negligence  coii- 
tribnted  to  the  aooident.  and  the  Jury  find  in  his  favor,  the  coart 
will  not  grant  a  new  trial.    Murray  vs.  Railroad  Company^  195. 

2.  No  negligence  will  be  imputed  to  the  holder  of  a  check  upon  a  bank 

for  the  payment  of  money,  if  he  demands,  payment  on  the  day  fol- 
lowing that  in  which  he  received  it.  If  the  holder  of  a  bank-check 
nnreasonably  delays  in  presenting  it,  and  in  the  mean  while  the 
bank  fails,  the  loss  will  be  his,  and  not  that  of  the  drawer.  If 
payment  of  a  bank-check  is  refused,  and  the  holder  retains  it  in 
his  possession,  and  delays  in  communicating  nofloe  of  non-payment 
to  the  drawer,  and  the  bank  feills,  the  loss  ought  to  fall  npon  the 
holder.  A  bank-check  mnst  be  presentt:d  for  payment,  like  a  bill 
of  exchange,  before  the  drawer  can  be  sued.  A  holder  of  a  bank- 
check  will  diBoharge  the  drawer  if  it  appears  that  the  latter  has 
sustained  any  injury  by  the  delay  or  negligence  of  the  former. 
Clark  vs.  Bankj  249. 

3.  If  a  man  digs  upon  his  own  land,  and  uses  such  care  as  an  ordinarily 

prudent  man  would  use  in  making  excavations  and  building  his 
wallSy  he  is  not  liable  to  an  adjoining  lot-owner,  whose  house  has 
been  injured  thereby.    Dixon  vs.  Wilkinson,  425. 

NEW  TRIAL. 

1.  Where  on  the  trial  of  an  action  for  a  personal  injury  there  is  conflicting 

testimony  as  to  whether  the  plaintiff's  own  negligence  contributed 
to  the  accident,  and  the  jury  find  in  his  favor,  the  court  will  not 
grant  a  new  trial.    Murray  vs.  Railroad  Company,  195. 

2.  Where  issues  are  sent  by  the  orphans'  court  to  the  special  term  to  be 

tried  by  a  jnry,  and  a  verdict  thereon  rendered,  a  motion  for  a  new 
trial  on  a  bill  of  exceptions  will  be  heard  at  the  general  term  in  the 
first  instance.    Coughlan  vs.  PonUon,  208. 

3.  When  a  new  trial  is  asked  for  on  the  ground  that  the  verdict  is  con- 

trary to  evidence,  or  the  damages  excessive,  a  case  should  be  made 
bringing  np  all  the  evidence  taken  at  the  trial,  so  that  the  court 
can  dispose  of  the  motion  in  view  of  all  the  circumstances  of  the 
case.    C&merw  vs.  Railvfoy,  504. 

OUTSTANDING  TITLE. 
See  Gk>NTRACT,  4,  & 
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PAKOti  TEISTIMONY. 


I  See  Deed,  2. 

I  Coarta  will  be  caatione  in  permitting  the  termBof  written  infitraments  to 

be  varied  by  parol  testimony,  and  if  a  doubt  exists,  tbey  will  retarn 

I  to  the  writing  of  the  parties,  and  will  be  guided  by  it  as  to  the 

contract  and  its  meaning.    Burr  vs.  Meyn^f  5^ 

PABTIES. 
S€$  Pleading,  1,  3. 

1.  When  the  tmstee  named  in  a  deed  of  trust  given  to  secure  the  payment 
of  a  promissory  note,  with  power  in  the  tmstee  to  sell  the  land  if 
the  note  iff  not  paid,  dies,  the  person  who  created  the  tttist  and  the 
iiote  is  a  necessary  party  to  an  original  bill  !h  equity  for  the  appoint- 
ment of  a  new  trustee.    Holden  vs.  Stiobn^,  141. 

2c  In  this  case  the  person  who  executed  the  trust  deed  conveyed  away  his 
remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was  still 
interested  in  the  appointment  of  a  proper  person  to  sell  the  prop- 
erty in  such  manner  as  not  unnecessarily  to  caase  a  deficiency.  The 
purchaser  is  also  declared, to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    Ih, 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity,  without 

making  those  parties  to  the  suit  in  which  it  is  had  whose  rights  are 
affected  thereby,  is  void  as  to  those  parties ;  and  such  decree  may 
be  impeached  by  original  bill.    lb, 

4.  A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete 

them  in  six  mouths.  The  houses  were  not  jSnished  at  the  time  agreed 
upon,  and  the  owner  notified  the  contractor  that  his  contract  was 
at  an  end,  and  he  finished  them  himself,  and,  for  this  purpose,  he 
employed  several  of  the  defendants  to  furnish  work  and  material, 
and  paid  them.  The  owner  paid  a  large  amount  to  the  original 
contractor  and  the  subcontractors,  and  claims  damages  for  the  breach 
of  contract.  The  contractor  and  various  subcontractors  have  filed 
liens  on  the  property  and  commenced  actions  to  enforce  such  liens. 
Under  these  circumstances  the  owner  can  maintain  a  bill  in  equity 
bringing  all  the  parties  into  one  suit,  to  enjoin  the  proceedings  at 
law,  and  have  all  the  claims  settled  in  chancery.    Paiinter  vs.  Drone, 

5.  During  the  progress  of  a  trial  the  court  may  allow  ^  dismissal,  or  nolle 

proaequij  as  to  one  or  more  of  the  defendants  in  a  suit  against  sev- 
eral, when  the  evidence  in  the  case  shows  a  liability  against  those 
only  who  are  retained  as  defendants.  Ahrama  vs.  De  Wandalaer, 
342. 
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PATENT  LAW. 

1.  An  application  for  a  patent  Tvas  pat  in  interference  with  a  party  to 

whom  a  patent  had  been  previously  issued.  On  the  testimony  in 
the  interference  case  it  was  contended  that  the  applicant  had  aban- 
doned bis  invention  to  the  pabllcnse,  and  the  Commissioner  referred 
the  question  of  Bn<;h  absndotiment  back  to  the  primary  examiner ; 
and  it  was  held  that  madamns  would  not  Me  to  compel  the  Commis- 
sioner to  allow  the  patentee  to  take  an  appeal  from  the  decision  of 
sach  primary  examiner  to  the  board  of  examiners-is-chief.    Ex  nl 

Bigdow,  24. 

2.  A  writ  of  mandamus  will  not  be  allowed  against  the  Commissioner  of 

Pat<ent8,  where  the  law  snbmiis  the  subject  to  his  opinion.    Ih. 

3.  Where  an  interference  is  declared  in  the  Patent-Office,  the  examination 

is  to  be  confined  to  '*  priority  of  invention.'^    Jb, 

4.  It  is  not  the  intention  of  the  patent  law  that,  on  a  question  of  interfer- 

ence, the  examiner  in  charge  of  interfeneaces  should  consider  a 
question  of  abamlonmeot.    lb,    • 

5.  The  Commissioner  of  Patents  may  suspend,  temporarily,  proceedings 

in  interference,  when  the  evidence  used  therein  tends  to  show  that 
the  first  inventor,  who  is  also  the  applicant,  had  abandoned  his 
invention  before  applying  for  a  patent,  and  to  refer  the  applica- 
tion back  to  the  primary  examiner  to  ascertain  the  fact  of  such 
abandonment.    lb, 

6.  A  favorable  decision  of  an  examiner  or  of  the  board  of  examiners-in- 

chicf  in  the  Patent-Office  upon  an  application  for  a  patent  is  not 
conclusive  upon  the  Commissioner  of  Patents,  and  it  does  not  fol- 
low thereupon  that  he  has  only  the  ministerial  duty  to  perform  of 
countersigning  and  sealing  the  patent.  Hall  vs.  dymmissioner  of 
Patents,  90. 

7.  According  to  the  organization  of  the  Patent-Office,  the  question  of 

patentability  of  an  alleged  invention  is  to  be  referred  for  examina- 
tion first  to  one  of  the  primary  examiners.  If  his  decision  be  un- 
favorable, the  applicant  has  the  right  of  appeal  to  the  examiners- 
in-chief,  and  then,  in  case  of  unfavorable  decisions,  to  the  Commis- 
sioner, and  to  the  supreme  court  of  the  District  of  Columbia.    lb, 

6.  The  statute  nowbore  prescribes  the  duties  of  examiners  and  their  as- 
sistants. They  are  appointed  upon  nomination  of  the  Commis- 
sioner, and  their  duties  are  sach  as  he  is  authorized  to  prescribe 
under  the  19th  section  of  the  patent  act.  (Sec.  483,  Revised  Stat- 
utes.)   lb, 

9.  The  result  of  an  examination  is  to  be  reported  to  the  Commissioner,  and 
if  it  should  appear  to  him,  upon  inspection  of  the  report,  that  the 
alleged  invention  is  neither  novel  nor  meritorious,  he  would  be 
bound  in  duty,  under  section  31,  not  to  issue  the  patent.  (Sec.  4893, 
Be  vised  Statutes.)    lb. 
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10.  If  to  decide  that  a  claimant  is  jastly  entitled  to  a  patent,  and  that  his 

invention  is  BuflSoiently  aseftil  and  important,  be  the  office  of  ex- 
aminers, then,  by  section  7  of  the  statute,  it  is  made  the  daty  of  the 
Commissioner  to  superintend  the  performance  of  these  dnties  by 
the  examiners.    Tb. 

11.  Under  the  23d  section  of  the  aot  (sec.  4885,  Revised  Statates)  it  is  not 

the  duty  of  examiners  to  pass  and  allow  patents.  It  is  the  duty  of 
the  Commissioner  alone,  after  the  examination  has  been  reported, 
to  say  whether  the  patent  shall  be  allowed  and  passed.    lb, 

12.  The  52d  section  of  the  act  contains  an  express  reeogoition  of  power 

in  the  Commissioner  to  refuse  patents,  and  an  ex-parte  bill  io  equity 
is  given  applicants  as  a  remedy  for  such  refusaL  This  seetion  pro- 
vides for  a  different  class  of  cases  from  those  which  come  before  the 
Commissioner  by  appeal  from  the  examiners  under  sections  47  and 
48 — cases  in  which  the  Commissioner  may  refuse  patents  after  favor- 
able decisions  by  his  subordinates,  by  virtue  of  his  general  super- 
visory authority.  (Sees.  4910,4911,  and  4915,  Revised  Statutes.)  lb. 

13.  In  that  the  52d  section  supplies  a  remedy  for  a  refusal  of  a  patent  by 

the  Commissioner  in  such  cases,  it  is  decisive  against  the  remedy  by 
mandamus ;  for  this  writ  will  not  issue  where  the  law  furnishes 
any  other  adequate  specific  remedy.    lb. 

14.  On  a  rehearing,  the  doctrine  is  again  affirmed  that  this  court  will  not 

compel  the  Commissioner  of  Patents  by  mandamus  to  issue  a  patent 
even  in  a  case  where  the  examiners-in-chief  have  rendered  a  decis- 
ion in  favor  of  the  applicant.  Hall  vs.  CommisaioHW  of  PiUmtSf  125. 

15.  A  beautiful  appearance  is  not  in  itself  entitled  to  a  design^patent. 

The  design  must  also  be  new  and  original,  and  the  result  of  inven- 
tion and  genius.    Neidringham  vs.  Cammiaaioner  of  FaUnU,  149. 

16.  Mere  exhibition  of  skill  on  the  part  of  workers  in  enamel,  in  ^giving 

beautiful  forms  and  colors  to  their  productions,  when  they  are  the 
common  efforts  of  persons  ordinarily  skilled  in  the  art,  is  not  the 
invention  which  is  protected  by  the  law.    lb. 

17.  The  use  of  an  old  design  is  clearly  excluded  by  the  statute,  and  mere 

change  or  "  double  use"  cannot  receive  its  protection.    lb. 

18.  The  same  degree  of  originality  is  required  in  both  design  and  func- 

tional patents ;  that  is,  the  claim  must  not  be  a  copy  or  an  imita- 
tion of  what  is  already  in  exist'Cnoe.    lb. 

« 

19.  A  design  of  ornament  or  pattern,  to  be  printed,  painted,  or  otherwise 

placed  on  or  marked  into  articles  of  enameled  iron-ware,  presenting . 
a  mottled  appearance  resembling  granite  in  color,  is  not  patentable. 
lb. 
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PLEADING. 

See  Slandbr,  1. 
Practice,  21. 
Parties,  5. 

Landlord  and  Tenant  Act^  L 
Action,  13, 17. 

1.  When  the  trastee  named  in  a  deed  of  tmet  given  to  secnre  the  payment 

*of  a  promissory  note,  with  power  in  the  trustee  to  sell  the  land  if 
the  note  is  net  paid,  dies,  the  person  who  created  the  trust  and  the 
note  is  a  necessary  party  to  an  original  hill  in  equity  for  the  ap- 
pointment of  a  new  trustee.    Holden  vs.  Stickney,  141. 

2.  In  this  case  the  person  who  executed  the  trust-deed  conveyed  away  his 

remaining  estate  and  interest  in  the  premises,  but  continued  to  be 
liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was  still 
interested  in  the  appointment  of  a  proper  person  to  sell  the  property 
in  such  manner  as  not  unnecessarily  to  cause  a  deficiency.  The 
purchaser  is  also  declared  to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    lb, 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 

making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights 
are  affected  thereby,  is  void  as  to  those  parties,  and  such  decree 
may  be  impeached  by  original  bill.    Ih. 

4.  A  demurrer  lies  only  for  defects  which  appear  on  the  face  of  the  bill 

and  exhibits ;  and  complainant  will  not  be  allowed  to  fortify  the 
case  by  invoking  aid  to  the  bill  from  matters  of  fact  which  do  not 
appear  upon  its  face.    Phdpa  vs.  MoDonaXd^  375. 

5.  At  common  law  a  married  woman  could  not  maintain  an  action  in  her 

own  right,  but  the  act  of  Congress  regulating  the  rights  of  married 

women  enables  th  em  to  sue  the  same  as  if  they  were  sole  in  regard 

to  their  separate  estate.    It  is  not  necessary,  though  proper,  to 

allege  in  her  declaration,  when  she  sues  alone,  that  the  subject-mat- 

ter  of  the  suit  relates  to  her  separate  estate,  or  that  she  is  a  married 

woman.    It  will  answer  the  requirements  of  the  statute  if  these 

facts  are  disclosed  by  the  evidonce  on  the  trial.    Hake  vs.  Bige- 

Im,  427. 

PRACTICE. 

1.  In  oases  tried  under  the  common  law,  the  refusal  of  the  court  to  set 

aside  a  verdict  for  excessive  damages  cannot  be  alleged  for  error 
in  the  appellate  court.  The  decision  of  the  court  below  is  final. 
Pdbe*-  vs.  Railroad^  42. 

2.  The  Revised  Statutes,  sections  804  and  805,  have  changed  this  rule,  so 

that  when  such  a  motion  is  heard  upon  the  miuutes  of  the  judge 
who  tried  the  case,  and  denied,  an  appeal  to  the  general  term  may 
be  taken  upon  a  case  to  be  settled  by  agreement  of  the  parties.    Ih, 
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3.  When  the  declaration  in  an  actioa  at  law  ia  apon  aD  aoooiiafe  annexed 

thereto,  and  the  same  is  duly  verified,  judgment  will  be  entered  for 
the  amount  due  uuder  the  7&th  rule,  when  the  yerification  to  the 
plea  rests  upon  a  vague  and  general  denial,  and  fails  to  show  the 
particulars  of  the  defense  relied  upon.    Ford  ys.  Ccmithf  57. 

4.  The  court,  upon  a  motion  to  vacate  such  judgment,  will  lay  stress 

upon  the  fact  that  defendant's  attorney  was  in  the  court-room  when 
the  motion  was  presented,  and  interposed  no  objection.    Ih. 

5.  The  motion  to  vacate  such  a  judgment  ought  to  be  made  at  the  same 

term  it  is  entered,    /d. 

G.  A  bill  of  review  to  correct  an  error  not  apparent  upon  the  faee  of  the 
record  cannot  be  filed  unless  leave  of  the  court  is  first  oM*ained. 
Johnson  vs.  Ofutt,  16ti. 

7.  Where  the  matter  complainant  relies  upon  in  a  bill  of  review  is  not 

new,  and  could  have  been  prodoced  by  him  on  the  former  hearing, 
and  where  he  appeared  and  answered  without  disclosing  it,  he  is 
not  entitled  to  this  reliefl    Tb. 

8.  Where  a  bill  of  review  has  been  filed  and  dismissed,  and  a  motion  to 

file  a  second  one  has  been  refused,  this  will  be  a  bar  to  any  further 
proceedings.    Tb. 

9.  A  joinder  in  a  demurrer  to  a  declaration  produces  an  issue  of  law,  and 

the  practice  in  regard  to  noticing  it  for  trial,  and  entering  it  upon 
the  calendar,  is  the  same  as  in  cases  in  which  there  is  an  issue  of 
fact.    KnoedUr  vs.  Mdoyy  289. 

10.  Where  there  is  an  issue  of  fact  as  well  as  of  law,  one  notice  will  be 

sufficient,  if  the  cause  is  regularly  placed  upon  the  calendar.    lb. 

11.  A  plea  of  the  statute  of  limitations  is  now  regarded  with  the  some 

respect  as  other  legal  defeases,  and  where  the  defendant  has  de- 
murred to  a  declaration,  and  the  demurrer  overruled,  and  leave 
granted  to  plead  ''  as  advised,"  and  a  plea  of  the  statute  is  accord- 
ingly filed,  it  is  irregular  to  strike  it  out  upon  affidavits  that  plaint- 
iff has  a  good  cause  of  action.    lb, 

12.  An  appeal  does  not  perpetuate  an  injunction  which  the  special  term 

has  refused  to  graut.  An  appeal  to  the  general  term  does  not  keep 
a  mere  preliminary  restraining  order  in  fuU  force  and  effect  after 
the  injunction  is  granted  or  refused.    Canringion  vs.  Sweentf^  G8. 

13.  On  a  question  whether  the  grantor  in  a  deed  was  insane  at  the  time 

she  executed  it,  the  chancellor  may  properly  rely  upon  the  verdict 
of  a  jury  to  whom  the  question  had  been  referred  when  the  evidence 
is  voluminous  and  oonl^icting  in  character.    OuM  vs.  Reddidk^  244. 

14.  The  commissioners  of  the  Freedman's  Savings  and  Trust  Company, 

appointed  in  pursuance  of  the  act  of  Congress  of  June  20, 1874, 
may  maintain  a  suit  in  tbeir  own  names  to  foreclose  a  mortgage  to 
the  trust  company,  to  secure  a  loan  of  money  for  which  the  com- 
pany held  the  promissory  note  of  one  of  the  parties.  Cremoell  vs. 
WHliavM,  246. 
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15.  No  appeal  will  lie  from  an  order  denying  a  motion  not  involving  the 

merits  of  the  action.  Whore  a  motion  is  made  for  the  delivery  of 
certifioates  to  the  ptaintiff's  solicitor,  which  were  deposited  with 
the  clerk  of  the  ooort  by  an  a<^rceuieut  of  the  parties,  and  I  he 
motion  is  denied,  no  appeal  will  lie  from  sach  refasal.  Dregga  vs. 
DwAeUt  254. 

16.  A  suit  in  equity  was  l)rought  in  this  court  against  non-resident  de- 

fendants, who  had  been  appointed  collectors  of  an  estate  in  New 
York,  pending  proceedings  to  set  aside  the  will  of  a  testator.  There 
had  been  no  service  upon  sach  defendants  except  by  advertisement 
in  a  city  newspaper,  nor  had  they  entered  any  appearance  in  the 
suit :  Held,  that  the  decree  rendered  therein  was  not  binding  upon 
the  executors  to  whom  letters  testamentary  issued  after  the  will 
had  been  sustained  by  the  New  York  court  of  appeals.  Brick  vs. 
Bricky  256. 

17.  An  appeal  will  not  lie  from  an  order  passed  at  a  special  term  over- 

ruling a  motion  that  a  tnistee  be  required  to  give  bonds  for  the 
faithful  execution  of  the  trust,  and  that  he  l)e  restrained  from 
selling  the  trust  property.    Adams  vs.  AdaiM^  276. 

18.  A  motion  for  judgment  ought  to  be  sustained  upon  an  award  which 

has  been  filed  more  than  seven  days  in  the  cause,  and  no  excep- 
tions filed.    Schaffbr  vs.  Lfhrnan,  305. 

19.  Three  prayers,  granted  at  the  request  of  one  of  the  parties,  relating 

to  the  same  matter,  should  be  considered  together  as  a  whole,  and 
regarded  as  the  instruction  of  the  court  to  the  Jury.  Coaghlin  vs. 
PottUoUj  308. 

20.  It  is  irregular  to  set  aside  a  decree  or  final  determination  without 

an  application  or  showing  of  some  kind,  and  upon  due  notice  to  the 
parties  to  be  affected  thereby.    lu  re  AngensUiHf  322. 

21.  During  the  progress  of  a  trial  the  court  may  allow  a  dismissal,  or 

nolle  proseqiUf  as  to  one  or  more  of  the  defendants  in  a  suit  against 
several,  when  the  evidence  in  the  case  shows  a  liability  against 
those  only  who  are  retained  as  defendants.  Abrams  vs.  De  Wanda- 
laer,  342. 

22.  This  court  can  take  notice  of  the  authority  of  a  notary  public  in  the 

State  of  Maryland  to  administer  an  oath  to  an  affidavit  to  be  used 
in  an  action  pending  in  this  jurisdiction,  the  same  being  certified 
by  his  signature  and  notarial  seal,  without  any  other  verification 
that  he  was  qualified  to  act  as  such  notary.  Denmead  vs.  Maaoky 
474. 

23.  The  purchaser  of  real  estate  sold  under  an  order  of  court  by  a  trustee 

must  pay  interest  on  the  deferred  payments  from  the  day  when 
the  premises  were  struck  off  to  him.  The  purchaser  at  such  sale 
is  entitled  to  the  rents  of  the  premises  fh>m  the  same  time,  instead 
of  from  the  confirmation.    Huntington  vs.  Walker,  479. 
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24.  When  a  new  trial  is  asked  for  on  the  ground  tJiat  the  verdict  ie 

contrary  to  evidence,  or  the  damages  exoessivey  a  case  should  be 
made  bringing  up  all  the  evidence  taken  at  the  trial,  so  that  the 
coort  can  dispose  ol  the  motion  in  view  of  all  the  circumstances  of 
the  case.    Convene  vs.  BaUwayt  504. 

25.  The  well-known  rule  in  equity  requires  that  complainant  shall  over- 

come the  denial  of  the  defendant  responsive  to  the  hill  by  the 
testimony  of  witnesses  to  the  fact  or  by  a  witness  and  strong  cor- 
roborating circumstances.    JSurr  vs.  Meyere,  524. 

PRIZE. 

1.  The  rebel  cruiser  Florida,  while  anchored  in  the  neutral  port  of  Bahia, 
was  captured  by  a  war  vessel  of  the  United  States,  and  brought 
into  Hampton  Koads  by  a  prize-crew,  where  she  was  accidentally 
sunk ;  Brazil  demanded  and  received  satisfaction  from  the  United 
States  for  this  violation  of  her  neutrality ;  and  this  circumstance, 
in  connection  with  the  illegality  of  the  seizure,  was  held  to  con- 
clude the  rights  of  the  captors,  and  that  she  could  not  he  con- 
demned as  prize.    Collins  vs.  Steamer  Florida,  438. 

PROMISSORY  NOTES. 
See  Evidence,  9. 
Deed,  1. 

AuDrroR^s  Certificates,  1-^. 
Trusts  and  Trustees,  13. 

1.  When  a  new  note  has  been  substituted  for  one  of  iGve  secured  by  a  deed 

of  trust  on  real  estate  upon  an  agreement  that  it  is  to  take  the 
place  of  the  original  in  all  respects,  and  that  it  is  to  be  entitled  to 
all  the  benefits  of  the  trust-deed  the  same  as  the  original  note ;  it 
is  held  that  the  cestui  que  trust  may  enforce  his  rights  on  the  substi- 
tuted note  the  same  as  on  the  other.    McKamara  vs.  Condon^  364. 

2.  A  sum  of  money  paid  for  the  extension  and  renewal  of  a  note  will  not 

be  appropriated  by  the  court  to  the  payment  of  the  indebteduoee 
where  the  bill  of  the  complainant  does  not  show  a.  case  of  usury 
upon  which  relief  is  prayed.    lb. 

3.  8.  was  the  holder  of  a  promissory  note,  secured  by  deed  of  trust.    The 

trustee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  tnis 
court  alleging  that  the  note  had  been  fully  paid  and  satisfied,  and 
praying  to  have  a  new  trustee  appointed  for  the  purpose  of  releas- 
ing the  incumbrance.  8.  filed  his  answer.,  admitting  the  allegations 
of  the  bill  to  be  true ;  and  thereupon  a  trustee  was  appointed,  with 
directions  to  execute  a  release.  Subsequent  to  the  filing  of  such 
answer,  the  grantor  executed  another  trust-deed  to  secure  a  new 
loan.  The  grantees  in  the  last  deed  had  no  notice  or  knowledge 
that  such  answer  had  been  procured  by  fraud :  Held,  that  S.  was 
estopped  by  such  answer  and  release,  even  although  the  same  had 
been  fraudulently  obtained,  from  setting  up  any  claim  as  against 
the  grantees  in  the  last-mentioned  deed  of  trust.  Stoats  vs.  Bigelow, 
367. 
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4.  A  promissory  note  aotnally  made  and  sigued  in  the  city  of  Washington, 

bat  dated  at  Leavenworth,  in  the  State  of  Kansas,  and  sent  to  the 
Second  National  Bank  at  Leavenworth,  and  by  it  discounted,  is  to 
be  governed  as  rospeote  a  question  of  usury  by  the  laws  of  Kansas. 
To  take  out  interest  in  advance  on  discounting  a  note  by  a  bank 
is  not  naurioua.    National  Bank  vs.  Smopt,  371. 

5.  The  assignee  of  two  several  promissory  notes  is  entitled  to  the  benefit 

of  a  deed  of  trust  executed  to  secure  tbeir  payment.  The  maker 
of  said  notes,  being  unable  to  pay  them,  made  an  arrangement 
with  a  bank  to  carry  them  for  six  months  and  hold  them  as  collat- 
eral  for  the  payment  of  a  new  note  which  he,  the  maker,  on  his 
part  gave  the  bank  for  the  amount  of  the  money  advanced.  The 
trustee  who  held  the  notes  fbr  collection  indorsed  them  to  the  bank 
under  this  arrangement,  and  received  the  sum  doe  thereon :  Held, 
that  this  was  not  a  payment  and  extinguishment  of  the  notes  so 
as  to  relieve  the  deed  of  trust,  and  that  it  made  no  difference 
whether  the  bank  took  these  notes  only  as  collateral,  for  they  would 
have  a  right  to  enforce  the  trust  if  the  new  note  was  not  paid. 
Dodge  vs.  Bank,  420. 

.RAILROAD  COMPANIES. 

1.  The  plaintiff's  wife  was  a  passenger  on  defendant's  railroad  train  from 

Baltimore  to  Washington.  When  near  its  depot  in  the  latter  city, 
**  Washington  "  was  called  by  some  one.  She  inquired  of  another 
passenger  if  they  were  in  Washington,  and  was  answered  in  the 
affirmative.  She  then  prepared  to  leave  the  train.  The  night  was 
dark.  The  announcement  of  *'  Washington "  was  not  counter- 
manded. No  warn  i  ng  was  given  to  passes  gers  not  to  leave,  and  sev- 
eral passengers  in  fact  left  the  train.  Plaintiff's  wife  lived  near  the 
depot,  and  had  frequently  been  on  the  defendant's  road.  She  was 
seen  to  go  out  of  the  car-door,  when  the  train  started  and  moved 
into  the  depot.  She  was  afterward  found  lying  on  the  track  about 
two  squares  outside  of  the  depot,  so  much  injured  that  her  death 
ensued  in  about  ten  days.  This  action  is  by  the  husband  for  the  loss 
of  service.  The  judge  instructed  the  Jury  that  the  passenger  had  a 
right  to  presume  that  the  train  had  stopped,  and  that  theory  ^  Wash- 
ington "  was  made  by  the  agent  of  the  company.  That  it  was  the 
doty  of  the  company  to  counteract  a  false  proclamation  of  their 
arrival  and  to  keep  an  agent  in  their  reach  to  advise  passengers  of 
the  truth  or  falsehood  of  a  proclamation  so  made,  or  else  the  com- 
pany would  be  der^lot  in  its  duty,  and  chargeable  with  the  conse- 
quences. This  ruling  was  held  to  be  erroneous,  and  a  new  trial 
granted.    Pdbst  vs.  EaUroad,  42. 

2.  The  plaintiff  was  on  his  way  to  his  place  of  employment  along  Ninth 

street,  in  the  city  of  Washington.  The  defendant's  train  of  freight- 
cars  tras  lying  along  Maryland  avenue,  between  Seventh  and 
Eighth  streets  nearly  to  Tenth,  and  obstructing  the  cross-walk  at 
its  intersection  with  Ninth.    The  train  had  an  engine  attached  at 


636  IKBEX. 

the  west  end.  The  plaiDtiff  attempted  to  pass  over  said  train  be- 
tween two  of  the  cars,  and,  while  so  crossing,  the  train  was  started 
without  any  signal  or  warning,  throwing  the  plaintiff  so  that  his 
foot  was  canght  between  the  bull-noses  and  cmshed.  The  avenue 
was  impassable  except  at  the  street  crossings,  and  the  plaintiff 
could  not  have  passed  to  the  opposite  side  withoct  going  out  of  his 
way  a  distance  of  two  squares.  It  w*as  Held,  that  it  was  the  duty 
of  the  defendant  to  give  notice  of  some  kind  before  putting  the 
train  in  motion ;  that  it  was  correct  to  submit  to  the  consideration 
of  the  jury  whether  the  defendant  had  been  in  the  habit  of  ob- 
structiog  Ninth  street,  and  whether  foot-men  had  been  in  the  habit 
of  passing  under  or  over  the  trains  in  presence  of  defendant's  em- 
ployes, and  with  their  acquiescence,  when  the  trains  were  in  this 
condition.  The  defendant  is  not  relieved  from  the  exercise  of  ordi- 
nary care,  when  his  negligence  is  the  direct  and  proximate  cause 
of  the  it  jury.    Grant  vs.  Raibvadf  277. 

3.  The  defendant  is  a  railroad  corporation,  chartered  by  the  State  of  Vir- 

ginia, and  uses  the  track  of  a  Washington  railroad  company  by 
agreement.  The  plaintiff,  while  flagging  defendant's  trains  over 
the  road  of  the  Washington  company,  must  for  the  time  be  consid- 
ered the  servant  of  the  defendant,  and  is  not.entitled  to  recover  for 
any  injary  occasioned  by  the  negligence  of  another  servant,  with- 
out showing  that  defendant  was  guilty  of  negligence  in  selecting 
the  servant  by  whose  fault  the  accident  happened.  Mills  vs.  Rail- 
roadf  314. 

4.  What  constitutes  negligence  usually  is  a  mixed  question  of  law  and 

fact ;  and  sometimes  negligence  is  of  a  character  so  gross  on  the 
part  of  a  plaintiff,  that  a  judge  may  well  instruct  a  jury  that  he  is 
not  entitled  to  recover.    Xb, 

5.  A  plaintiff  was  guilty  of  gross  nogUgencewho  voluntarily  placed  him- 

self upon  the  track  before  an  approaching  railroad  eogioe,  by  which 
be  was  ixg*ii^ «  ^^^  ^^^  judge  trying  the  cause  may  instruct  the 
jury  to  return  a  verdict  fur  the  defendant  on  that  gruond.    lb. 

6.  A  conductor  on  a  street-railway  car  may  eject  a  person  who  is  intox- 

icated and  has  vomited  in  the  car,  provided  no  more  force  is  used 
than  is  necessary.  A  railway  company  is  tiable  for  the  willful  act  of 
the  conductor  in  expelling  a  passenger  from  a  street-oar.  Convene 
vs.  £ailwayf  504. 

SLANDER. 

A  declaration  in  an  action  of  slander,  in  which  there  is  a  claim  for  special 
damage  on  account  of  the  plaintiff  having  been  prevented  from 
obtaining  employment  by  reason  of  the  slander,  ought  to  name  the 
parlies  by  whom  such  employment  was  refosed.  If  not  so  stated, 
no  evidence  of  particular  persons  having  refnsed  to  employ  the 
plaintiff  will  be  received.  In  such  action  the  pecuniary  oondition 
of  the  defendant  may  be  taken  into  consideration  by  the  jnry  in 
assessing  damages.    Cramer  vs.  Cullinane,  197. 
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SPECIFIC  PERFORMANCE. 
See  Equttv,  5,  6. 

1.  A  parol  contract  for  a  lease  which  has  been  partly  performed  by  deliv- 

ery of  the  possession  of  the  premises  and  the  payment  of  rent  will 
entitle  cither  of  the  parties,  by  bill  in  equity,  to  compel  the  specific 
performance  of  the  whole.     Walsh  vs.  Eundletle,  114. 

2.  Specific  performance  of  such  agreement,  where  there  is  an  omission  of 

the  covenants  to  be  ioiBerted  in  the  leaae,  will  be  decreed  with  snch 
covenants  as  are  usual  and  incident  to  leases  of  the  same  kind,  and 
such  as  flow  from  the  contract  and  are  necessary  to  give  it  effect. 
lb. 

STALE  DEMANDS. 

See  Trusts  and  Trustees,  10. 

STEAMER  FLORIDA. 
See  Prize,  1. 

TAXATION. 

1.  The  ordinance  of  the  late  corporation  of  Washington  City,  relating  to 
the  assessment  of  taxable  property,  and  providing  that  no  new 
building  should  be  assessed  until  the  same  was  completed  and  made 
ready  for  occupancy,  has  been  repealed  by  subsequent  legislation. 
If  there  has  been  an  error  in  the  valuation,  the  proper  remedy  is 
before  the  board  of  appeals.    Sohinson  vs.  Cook,  191. 

8.  In  view  of  the  decisions  of  the  United  States  Supreme  Court,  it  may 
now  be  considered  settled  law  that  a  court  of  equity  will  not  inter- 
fere by  injunction  to  restrain  the  collection  of  a  tax  upon  the  mere 
allegation  that  the  tax  is  illegal  or  void.  The  enforcement  of  the 
tax  mnst  lead  to  a  multiplicity  of  suits,  or  irreparable  injury,  or 
throw  a  cloud  upon  the  title  to  real  estate,  in  order  to  justify  the 
interposition  of  equity  process.    Alexander  vs.  Denniaonf  562. 

8.  The  37th  section  of  the  act  of  Congress  organizing  a  government  for 
this  District  declares  that  the  board  of  public  works  shall  assess,  in 
such  manner  as  shall "  be  prescribed  by  law,"  upon  property  bene- 
fited by  improvements,  an  amount  not  to  exceed  one-third  of  the 
cost,  and  the  legislative  assembly  having  failed  to  prescribe  a  mode 
or  formalities  of  assessing,  it  may  well  be  questioned  whether  there 
has  ever  been  a  valid  assessment  for  such  taxes.    lb, 

4.  The  assembly  act  approved  August  10, 1S71,  "prescribing  a  mode  of 
assessment "  for  special  improvements,  prescribes  a  different  man- 
ner of  collecting  special  taxes  from  that  in  which  all  other  taxes 
are  collected,  and  is  therefore  in  direct  violation  of  the  87th  section 
of  the  organie  act ;  and  the  certificates  of  assessment,  as  a  step  in 
the  process  of  collection,  are  therefore  null  and  void.    lb. 
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r».  A  conrt  of  equity  will  grant  relief  ngainst  the  sale  of  property  npon  a 
certificate  for  spectal-improvemeait  taxes  where  the  certificate  has 
been  issued  without  aathority  of  law  and  the  tax  has  been  antici- 
pated by  the  sale  of  the  evidence  thereof,  and  where  the  cost  of  the 
improvement  has  been  collected  from  the  United  States,  on  the 
gronnd  that  such  sale  cannot  take  place  wi^out  casting  a  cloud 
upon  plaintiff's  title.    lb, 

TENANTS  IN  COMMON. 

1.  Where  the  husband  of  one  of  the  tenants  in  common  of  real  estate  had 

been  in  the  receipt  of  an  undue  share  of  the  rents  and  profits  in  his 
.  life-time,  but  who  died  after  the  bill  was  filed  for  an  account,  his 
surviving  wife  cannot  be  charged  with  the  amount  of  such  ronts 
and  profits  so  received  by  her  husband.    Allen  vs.  BayliUj  180. 

2.  A  tenant  in  common,  who  is  in  sole  possession  of  the  land,  is  account- 

able for  its  use  and  occupation  to  his  cotenant,  if  the  facts  amount 
to  an  ouster  of  the  cotenant,     WilUama  vs.  Gardiner j  401. 

TENDER. 

See  Contract,  4,  6. 

TRUSTS  AND  TRUSTEES* 

See  Garnishee  Process,  1. 
Equity,  14. 
Contract,  4,  5. 
Practiob,  17. 
Appeal,  4. 
Married  Women,  4. 
Lien,  4,  6. 

1.  When  the  trustee  named  in  a  deed  of  trust  given  to  secure  the  pay- 
ment of  a  promissory  note,  with  power  in  the  trustee  to  sell  the 
land  if  the  note  is  not  paid,  dies,  the  person  who  created  the  trust 
and  the  note  is  a  necessary  party  to  an  original  bill  in  equity  for 
the  appointment  of  a  new  trustee.    Solden  vs.  StUkneify  141. 

3.  In  this  case  the  person  who  executed  the  trust*deed  conveyed  away 

his  remaining  estate  and  interest  in  the  prc^mises,  but  continued  to 
be  liable  for  the  payment  of  the  note,  and  it  was  held  that  he  was 
still  interested  in  the  appointment  of  a  proper  person  to  sell  the 
property  in  such  manner  as  not  unnecessarily  to  cause  a  deficiency. 
The  purchaser  is  also  declared  to  be  a  proper  party,  as  he  is  directly 
interested  in  the  account  and  sale  of  the  property.  It  might  be 
otherwise  in  case  of  a  foreclosure.    Ih, 

3.  It  is  well  settled  that  a  decree  obtained  in  a  suit  in  equity  without 
making  those  parties  to  the  suit  in  which  it  is  had,  whose  rights  ore 
affected  thereby,  is  void  as  to  those  parties,  and  such  decree  may  be 
impeo4shed  by  original  bill.    lb. 
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4.  Where  an  attachment  id  laid  in  the  hands  of  a  garnishee,  who  is  also 

trnstee  appointed  in  an  equity  suit  to  sell  the  real  estate,  and  it 
appeariDg  that  he  had  performed  the  trust,  and  a  balance  remained 
in  his  hands  dne  to  the  defendant,  the  attachment  was  properly 
laid.     Van  Biswick  vs.  Lamanf  172. 

5.  Where  the  advertisement  of  sale  of  trust  property  states  the  day  of  the 

month  correctly,  bnt  names  a  wrong  day  of  the  week,  and  the  mis- 
take is  corrected  in  the  published  notice  the  day  before  the  sale,  a 
bill  in  equity  to  set  aside  such  sale  for  that  irregularity  will  be  dis- 
missed, when  it  is  evident  that  there  was  no  intention  to  mislead 
either  the  parties  or  the  public,  and  when  neither  in  fact  were  mis- 
led.    Chandler  vs.  Cookj  176. 

6.  A  conrt  of  equity  will  set  aside  a  release  of  a  deed  of  trust  upon  real 

estate  when  it  has  been  obtained  by  fraud  and  imposition,  and  will 
restore  such  deed  of  trust  to  its  priority,  and  will  maintain  the 
rights  of  those  claim iug  under  it.  The  beneficiaries  of  a  second 
deed  of  trust  upon  the  same  property  to  recover  the  payment  of 
money  advanced  after  such  release  had  been  executed  will  not  be 
entitled  to  any  priority  or  advantage- by  means  of  such  release  when 
the  same  has  been  acquired  by  the  active  fraud  or  imposition  of  one 
of  their  own  agents.    Buriistine  vs.  OnneSy  219. 

7.  A  cestui  que  trust  has  not  such  an  interest  in  the  trust  estate  as  a  court 

of  equity  will  apply  to  the  discharge  of  a  judgment  debt,  when  the 
rents,  issues,  and  profits  thereof  are  directed  by  the  deed  creating 
the  trust  to  be  applied  to  the  suppurt,  maintenance,  and  education 
of  his  children.    Pichrell  vs.  Zell^  65. 

8.  Where  B.  declared  that  he  was  holding  certain  stock  for  the  benefit  of 

his  brother,  and  made  an  affidavit  to  that  effect  for  the  purpose  of 
being  relieved  from  a  tax,  which  otherwise  he  would  have  been 
obliged  to  pay  for  the  stock ;  when,  in  point  of  fact,  he  had  pur- 
chased and  paid  for  the  stock  himself,  and  it  stood  in  the  books  of 
the  oompany  in  his  name,  and  he  retained  possession  of  the  certifi- 
cate therefor  until  his  death,  his  bad  faith  in  this  respect  is  not 
soffioient  t-o  create  a  trost  or  claim  of  title  on  the  part  of  such 
brother.    Brick  vs.  Brick,  256. 

9.  He  who  sets  up  a  claim  to  property  of  any  kind  must  establish  his  own 

right.  If  he  has  no  right  in  himself,  it  matters  not  what  declara- 
tion may  have  been  made  to  others  by  the  party  to  whom  it  does 
in  fact  belong,  especially  where  there  has  been  no  delivery  of  pos- 
session,   lb. 

10.  The  land  upon  which  three  trust-deeds  had  been  executed  was  sold  by 

the  trustee  in  the  youngest  deed  for  less  than  the  amount  of  the  old 
incnmbrnnces,  under  an  agreement  by  all  the  parties  that  the  deed 
to  the  purchaser  should  be  dear  of  all  the  deeds.  The  money  was 
divided  pro  rata  on  each  of  the  claims,  the  first  incumbrancer  re- 
ceiving part  of  his  in  the  note  of  the  purchaser,  which  was  paid  at 
maturity.  The  first  incumbrancer  died  without  having  released  his 
trust-deed,  and  leaving  one  of  the  notes  secured  thereby  among  his 
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papers.  It  was  Held  that,  having  consented  to  share  in  the  pro- 
ceeds of  the  sale  during  his  life,  the  heirs  of  the  first  incnmbranoer 
ought  not  to  assert  a  claim  nnder  his  deed  of  trust,  especially  after 
the  lapse  of  eighteen  years.    Pendleton  vs.  Parker y  299. 

]  1.  When  a  new  note  has  been  substituted  for  one  of  five  secured  by  a  deed 
of  trust  on  real  estate  upon  an  agreement  that  it  is  to  take  the  place 
of  the  original  in  all  respects,  and  that  it  is  to  be  entitled  to  all  the 
benefits  of  the  trust-deed  the  same  as  the  original  note,  it  is  held 
that  the  cestui  que  truet  may  enforce  his  rights  on  the  substituted 
note  the  same  as  on  the  other.    McNamara  vs.  Condon^  364. 

12.  S.  was  the  holder  of  a  promissory  note,  secured  by  deed  of  trust.    The 

trustee  in  said  deed  having  died,  the  grantor  filed  a  bill  in  this  court, 
alleging  that  the  note  had  been  fully  paid  and  satisfied,  and  praying 
to  have  a  new  trustee  appointed  for  the  purpose  of  releasing  the 
incumbrance.  S.  filed  his  answer,  admitting  the  allegations  of  the 
bill  to  be  true ;  and  thereupon  a  trustee  was  appointed,  with  direc- 
tions to  execute  a  release.  Subsequent  to  the  filing  of  such  answer, 
the  grantor  executed  another  trust-deed  to  secure  a  new  loan.  The 
grantees  in  the  last  deed  had  no  notice  or  knowledge  that  such  an- 
swer had  been  procured  by  fraud ;  Held,  that  S.  was  estopped  by 
such  answer  and  release,  even  although  the  same  had  been  fraudu- 
lently obtained,  from  setting  up  any  claim  as  against  the  grantees 
in  the  last- mentioned  deed  of  trust.    Stoats  vs.  Jiigelow,  367. 

13.  Where  a  party  has  executed  a  deed  of  trust  upon  real  estate  to  secure 

an  indebtedness  to  the  complainant,  and  subsequently  he  causes  to 
be  purchased  for  his  own  benefit,  in  the  name  of  other  persons,  out- 
standing titles  for  the  purpose  of  defrauding  the  complainant, 
equity  will  decree  that  he  must  hold  the  titles  thus  acquired  upon 
the  uses  and  trusts  declared  in  the  trust-deed  he  bad  previously 
executed  for  the  benefit  of  the  complainant.    Moore  va.  Jaeger,  465. 

14.  The  assignee  of  two  several  promissory  notes  is  entitled  to  the  benefit 

of  a  deed  of  trust  executed  to  secure  their  payment.  The  maker  of 
said  notes,  being  unable  to  pay  them,  made  an  arrangement  with  a 
bank  to  carry  them  for  six  mouths  and  hold  them  as  Collateral  for 
the  payment  of  a  new  note  which  he,  the  maker,  on  his  port  gave 
the  bank  for  the  amount  of  the  money  advanced.  The  tnistee  who 
held  the  notes  for  collection  indorsed  them  to  the  bank  ntider  this 
arrangement,  and  received  the  sum  due  thereon  :  Held,  that  this 
was  not  a  payment  and  extinguishment  of  the  notes  so  as  to  relieve 
the  deed  of  trust,  and  that  it  made  uo  diiference  whether  the  bank 
took  these  notes  only  as  collateral,  for  they  would  have  a  right  to 
enforce  the  trust  if  the  new  note  was  not  paid.    Dodge  vs.  Bank,  420. 

15  When  the  Freed  man's  Saving  and  Trust  Company  held  a  deed  of  trust 
to  secure  money  loaned,  the  actuary  had  no  authority  to  give  a  cer- 
tificate for  the  receipt  of  money  which  would  give  a  preference  to 
another  party  over  the  company  itself.    Bartley  vs.  Crwire??,  495. 
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USURY. 
See  Promissory  Notes,  2. 

1.  A  promissory  Dote  actually  made  and  signed  in  the  city  of  Washing- 

ton, bnt  dated  at  Leavenworth,  in  the  State  of  Kansas,  and  sent  to 
the  Second  National  Bank  of  Leavenworth,  and  by  it  discounted,  is 
to  be  governed  as  respects  a  question  of  usury  by  the  laws  of  Kan- 
sas. To  take  out  interest  in  advance  oh  discounting  a  note  by  a 
bank  is  not  usurious.    National  Bank  vs.  Smootf  371. 

2.  A  contract  for  a  loan  of  money  at  a  rate  of  interest  which  is  legal  in 

.  the  place  where  the  contract  is  made,  though  the  money  is  to  be 
repaid  in  a  State  where  the  rate  of  interest  is  lower,  is  not  usurious, 
provided  it  be  not  a  mere  device  to  evade  the  laws  of  the  State 
where  the  money  is  to  be  repaid,    lb. 

WILL. 

1.  Where  M.  devises  all  his  estate,  both  real  and  personal,  to  his  wife 
during  her  life,  and  also  authorizes  her  to  give  to  his  children  their 
Just  portion,  or  whatever  amount  she  might  please  to  give  them, 
as  they  came  of  age  or  were  married,  and  where  he  also  authori/iCS 
her  to  do  with  his  estate  what  she  might  think  best  for  her  inter- 
est and  the  interest  of  the  children,  it  was  held  she  could  convey  a 
part  of  the  real  estate  to  the  daughter  of  the  testator  and  her  hus- 
band, and  that  on  the  death  of  such  daughter,  leaving  her  husband 
surviving,  the  said  real  estate  did  not  descend  to  the  heirs  of  the 
testator.     Wood  vs.  Amidon,  iiSl4. 

S.  Where  a  testator  directed  in  his  will  his  estate  to  be  divided  immedi- 
ately after  his  death  into  four  equal  parts,  one  part  to  be  allotted 
to  his  son,  one  part  to  the  children  of  his  son,  and  in  regard  to  the 
other  parts,  one  each  to  his  two  daughters  respectively,  the  latter 
shares  to  be  held  by  his  trustees  for  the  separate  use  of  such 
daughters  free  from  their  husbands ;  and  if  either  of  said  daughters 
dies  without  issue,  their  said  fourth  parts  are  also  devised  to  the 
said  children  of  his  son,  share  and  share  alike;  and  where  the 
trustees  had  power  to  sell,  subject  to  the  aforesaid  trusts,  it  was 
held  that  after  the  death  of  the  son,  and  of  both  daughters,  with- 
out issue,  the  estate  never  having  been  divided,  the  trusts  became 
extinguished,  and  the  estate  vested  in  the  children  of  the  son,  and 
that,  consequently,  the  surviving  trustee  had  Ho  power  to  sell  and 
convey  any  part  of  the  real  estate.    Bradley  vs.  Tou,ng,  229. 

3.  A  devise  in  a  will  *^  of  all  that  part  of  lot  eight  (8)  of  Davidson^s  sub- 

division of  square  two  hundred  and  fifteen,  (215,)  fronting  on 
Fourteenth  street  west,  between  L  and  M  streets  north,  with  the 
*  improvements ;  that  is  to  say,  one-half  of  the  said  lot  and  improve- 
ments to  the  said  Carberry  S.  Hilton,  in  fee-simple,  and  the  remain- 
ing half,  as  he  may  choose,  to  him,  the  said  Carberry  S.  Hilton,  in 
41  D 
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trast  for  the  sole  use  and  benefit  of  bis  said  children ,  John  Percy 
Hilton  and  Henry  Slicer  Hilton,  in  fee-simple  to  be  eqaally  divided 
between  them/'  was  constmed  to  carry  the  whole  of  the  lot  and 
not  merely  the  half.    Hilian  vs.  Hilianj  70. 

4.  Where  the  will  directs  all  the  estate  to  be  sold  by  the  execators  for  the 

payment  of  legacies,  and  the  several  legatees  are  named,  and  the 
amoant  each  is  to  receive  specified,  the  personal  estate  first  is  to 
be  exhausted ,  and  the  real  estate  is  to  be  resorted  to  only  to  make 
np  for  any  deficiency  of  the  personal  for  these  purposes.  To  the 
extent  that  it  is  not  needed,  it  or  its  proceeds  go  to  the  heirs  at  law 
when  the  will  does  not  otherwise  dispose  of  it.    lb, 

5.  In  case  there  is  a  direction  to  sell  the  real  estate  for  the  purpose  of 

paying  particular  legacies,  it  is  not  a  conversion  of  the  real  prop- 
erty into  personalty,  except  for  that  purpose  and  extent.    Ih, 

6.  Personal  estate  is  the  primary  fund  out  of  which  legacies  are  payable ; 

and  a  mere  charge  on  land  will  not  exonerate  the  personal  prop- 
erty, unless  the  will  shows  upon  its  face  a  clear  intention  on  the 
part  of  the  testator  to  charge  this  pecuniary  liability.  Where  by 
the  terms  of  the  will  the  executor  was  directed  to  invest  the 
amount  bequeathed  for  the  benefit  of  the  legatee,  and  he  foQed  to 
do  so,  an  action  may  be  maintained  upon  the  undertaking  of  his 
surety.     United  States  vs.  Parker^  444. 
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